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Hallw.Stote 65 

Hallw.  Waller 66 

Hamilton  vs.  Grangers',  etc., Insurance 

Oo.etal 65 

Hammacktit.  State 82 

Ham«8.  Hamilton     29 

Hardee  et  al.  vs.  Stovall,  Simmons  &  Co.    1 

Hardeman  w.  Downer  39 

Hardin,  executor,  M.  Almand  64 

Harrison,  adm'r,ctal.  98.  Young  e<a<....    9 
Harrison  et  al.,  ex'rs,  vs.  Rutherford  ...  67 

Harrisiv.  City  of  Atlanta  e<a/ 62 

HarrisM.  QXennetal 56 

Harris  «8.  Hull,  executor 70 

Hart  d  al.  OS.  Hart  d  (It 62 

Hart,  receiver,  w.  Lasaron 46 

Harvillvs.  Lowe 47 

Hawkins  i«.  State 64 

Hawley  vs.  Screven  etal.,  receivers 62 

Henderson  vs.  Central  Railroad 73 

Henderson  i».  Greer  e^  al 45 

'  Henderson  vs.  Walker  et  al. ,  receivers  ...  55 

Hendrick  vs.  Davis,  sheriff.  27 

Hester,  executor,  vs.  Young 2 

Hester  w.  State 17 

Higgins vs.  Cherokee  Railroad 73 

Highfleldrtal.t».  Phelps  rtirf  63 

Hill  «s.  Haas  &  Weiss  etal 72 

Hill  vs.  Nisbet,  trustee 68 

Hilton  U8.  Sims  &  Co 45 

Hinton  vs.  Goode  &  Crumbley  73 

Hobbsvs.  Longstreet 72 

HoUidayos.  Strickland,  adm'r '  60 
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Holmes,  adm'r,  tw.  Pratt  ttMcKenzie...  34  '*    558  422 
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Housertw.  State 58  "     79 107 
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Haguley  w.  Holstein  35  "    271 137,633 

Huguley  w.  Morris  &  Tumlin 65  "    666  406 

Huntington  &  Holcombe  w.  MoLeod  ...  12  *'    212  105 

Hyams  «8.  Miller,  trustee,  «t  at 71  **    608  303 

Ingram  d  (rf.  «8.  Little 14  "    173 59,    61 

Irwin  w.McKee 25  **    646  739 

Iverson,  trustee,  d  al,  m.  Saulsbory, 

trustee.rfciZ 65  **    727 69 

Iverson rfca.tw.Saul8bury,Re8pess&  Co.  68  ••    790 734,735 

Ivoyw.State 23  **    579 .    77 

Jackson  w.  Johnson  rf  al 34  **    511  345 

Jackson  w.  State 53  **    196 77 

Jrfrnes  &  Son  tw.  Sheffield  49  '*    354  113 

Jenkins  w.  State 50  *'    260 615 

Johnson,  adm'r,  t».  Yancey,  adm'r 20  **    707 97 

Johnson  rf  or.  iw.  Shurley 58  **    417 739 

Johnson,  ex'x,  W.Stephens 69  **    356  122,244 

Johnson,   Mitchell  &  Co.  w.  Durham, 

Alling&Co 31  •*    335 283 

Johnson  t».  Franklin  &  Whitney 63  **    378 781 

Johnson  tw.  Johnson 30  **    857... 422 

Johnson  t».  Lovelace 61  **     64 349 

Johnson  w.  Mayor,  etc.,  of  Americus, 

eial 46  **      80 (distinguished)  664.  715 

Johnson  t>s.  State 65  •*     94 612 

Johnson  w.  State 73  '*    107 139 

Jones e<  o/.  w.  Munroe 32  **    181  135 

Jones  vs.  Crumley  61  **    105       190 

Jones  t».  Fulwood    12  **    121  135 

Jones  tw.  Payne 41  **     32 19 

Jones  t».  State 65  "    506 581 

Jordan  rfal.  w.  Porterfield 19  "    139 288 

Jordan  tw.  Thornton  rt  aZ 7  **    517 767 

Kelly  w.State    49  **     18 77 

Kolsey  iw.  State- 62  "    558 108 

Kelsoew.Hill  58  "    366 803 

Kendrick,  adm'r,  Of.  Ravens 47  **    612 69 

Kimbro  k  Morgan  vs.  Virginia  and  Ten- 
nessee Air-line  Railway  Co 56  *'    185 521 

King  rf  (rf.  vs.  Banks  et  ai 61  **     20 570 

King  rf  al.  vs.  King,  executor 42  **    512 147 

King  vs.  Leeves 36  **    206 221 

King t».  State..: 21  **    220 612 

Knorr,  adm'r,rf(rf.  vs.  Raymond  rfaZ  ..    73  **    749 211 

Kapferman  vs.  McGtehee,  trustee 63  "    250 478 

Lackey  vs.  Bostwick    54  **    45 395,704 

X«ake,  guardian,  vs.  Hardee  55  **    667 25 

Lane  rfai.»8.  Parteeefw 41  **    202 739 
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McAfee daLvt,  Covington  etal 71 
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McCall  vs.  Walter 71 
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McGuire  «i  a<.  vs.  Johnson  et  a{ 25 

McKibbon  vs.  Folds 38 

McKinney  vs.  McEinney 72 

McLean  vs.  Clark  et  ol 47 

MoLendon  vs.  Frost 57 
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McMuUen  dal,  vs.  Erwin 58 
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Monday  «».  State  32 
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Petersburg  Savings  and  Insurance  Co.  vt. 
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Poullain  tw.  Poullain 72  '*    412 13 

Printup  w.  Mitchell 17  **    558 27 

Pritchard  tw.  Comer  A  Co 71  **     18 422,  519 
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««.  Stewart 71  "    427 336 
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Shannon  tw.  Roosevelt  rf  ol 17  **    188 65 

Sharp  &  Brown  tw.  Loyless 39  **    678 25 
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Skinner  rt  al.  tw.  Moye,  trustee 69  *'    476 426 

Skrine  e«  al.  tw.  Jackson  rf  al 73  **    377 606 

Smith  e<  al.  tw.  Tnrnley,  adm'r 44  **    243 782 

Smith  tw.  Hornsbyrt al 70  **    552 267 

Smith  w.  Jones 66  **    338 404,  405 

Smith  tw.  Page,  adm'r,«<  al 72  "    539 634 

Smith  tw.  Summerlin 48  **    626 531 
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Thornton  iw.  Wilson 66  "    607 60 
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UsinaAJonesrtcrf.  w.  WUder... 68  •*    178 101 
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Walker  W.Watson 32  •*    264 767 
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CASES  ARGUED  AND  DETERMINED 


vtpiM  fottft  of  ^^ur^iiu 


AT  ATLANTA. 


FEBRUARY  TERM,  1884. 


Pbesent— JAME9  JACKSON,    .......    Chief  Justice. 

SAMUEL  HALL,  .     ......    Associate'' 

M.  H.  BLANDFORD, 


Clare,  assignee,  vs.  Turner  et  ah 

Whcfre  a  corporation,  incorporated  under  the  laws  of  Alabama,  was* 
only  authorized  by  ii^  charter  to  issue  stock  to  the  amount  of  one 
hundred  thousand  dollars,  when  stock  to  that  amount  had  been 
issued,  its  charter  power  was  exhausted;  stock  issued  beyond' 
tliat  amount  Was  ttftratiire^  and  void,  and  a  subscription  therefor- 
could  not  be  collected  by  the  Corporation,  or  by  the  assignee  there- 
of occupying  the  place  of  such  corporation. 

(a.)  A  judgment  rendered  by  the  courts  of  a  state  in  which  a  corpo- 
ration is  chartered,  construing  such  charter  with  respect  to  the' 
powers  coblerred  therein,  will  be  followed  by  the  courts  of  this ' 
itate. 

(6.)  This  case  differs  from  those  in  65  (?a.,  649, 750 ;  67  Id.,  145. 

(c.)  If  one  who  subscribed  to  the  stock  of  an  insurance  company 
'  after  its  charter  power  of  issuing  stock  had  been  exhausted  in- 
duced insurance  in  that  company  on  the  part  of  any  other  i)erfioir,- 
by*  his  acts  as  trustee  or  agent  thereof,  or  on  the  faith  of  his  suV 
scription,  an  individual  action  on  the  part  of  the  person  so  induced; 
would  lie  against  him,  but  not  an  action  by  the  company  or  its  as- 
eignee  for  his  subBcription. 
Ifaich  18, 1^84. 
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Clark,  anignee,  w.  Turner  d  al. 

Corporations.  Comity  of  States.  Assignee.  Actions. 
Torts.  Before  Judge  Lawson.  Floyd  Superior  Court. 
September  Term,  1883. 

The  Grangers'  Life  and  Health  Insurance  Company 
brought  suit  against  J.  W.  Turner  and  Abner  Echols  for 
•$250.00,  as  an  assessment  of  ten  per  cent  on  a  stock  sub- 
rscription  of  $2,500.00,  on  which  $250.00  was  paid  and  a 
note  given  for  the  balance  of  $2,250.00,  dated  August  10, 
1875,  payable  on  demand  without  interest,  "in  part  con- 
jsideration  for  twenty-fivo  shares  of  the  capital  stock  of 
said  company,  subscribed  for  by  John  W.  Turner,  subject 
to  the  conditions  and  regulations  in  the  constitution  of 
;8aid  company  in  regard  to  stock  notes." 

Defendant,  Turner,  pleaded  the  general  issue  and  a  spe- 
-cial  plea,  to  the  effect  that  the  plaintiff  was  incorporated 
under  a  declaration  of  incorporation  filed  in  the  oflSce  of 
the  probate  court  of  the  county  of  Mobile,  Ala. ;  that  un- 
der this  declaration,  the  capital  stock  of  the  company  was 
Jimited  to  $100,000.00;  that  a  general  statement  that  it 
desired  to  have  the  privilege  of  increasing  the  capital  had 
been  decided  by  the  courts  of  Alabama  not  to  be  sufficient 
to  give  any  right  of  increase  under  the  laws  of  that  state; 
that  the  entire  amount  of  capital  was  subscribed  for,  but 
;  afterwards,  nevertheless,  the  plaintiff  represented  to  this 
defendant  and  others  that  it  had  the  right  to  increase  its 
capital  to  $200,000.00,  and  obtained  from  him  a  subscrip- 
tion to  $2,'500.00  of  the  stock  of  the  company ;  that  he  paid 
the  ten  per  cent  required,  and  gave  the  note  in  suit  for  the 
'balance,  with  Echols  as  security ;  that  this  subscription 
was  ultra  vires  SLUci  void,  and  the  note  given  therefor  was 
.not  collectable. 

Plaintiff  Having  assigned  its  property  to  Clark,  he  was 
made  the  party  plaintiff  in  its  stead.  The  case  was  sub- 
mitted to  the  presiding  judge  without  a  jury.  The  plain- 
tiff introduced  the  note  sued  on,  having  on  it  a  credit  of 
$25.00  for  a  dividend,  January,  1877,  and  showed  the  as- 
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eessment  of  ten  per  cent  on  subscribers ;  also  that  there 
was  an  outstanding  judgment  against  the  company  for 
$2,000.00  principal,  recovered  by  one  Mrs.  Deppish  on  a 
policy  issued  on  her  husband's  life  after  the  date  of  Tur- 
ner's subscription,  and  that  a  return  of  nulla  bona  had  been 
made  on  the  Ji.  fa.;  also  that  the  company  had  assigned 
to  Clark.  A  witness  testified  that  Turner  had  been  ap 
pomt^  a  truatae  of  the  company,  and  he  tiiought  had 
-•eted  «s  such.  Under  the  constitution  of  the  company, 
the  president  and  secretary,  with  the  approval  of  the  board 
of  directors,  could  establish  branch  departments  in  differ- 
ent states  and  appoint  a  board  of  trustees  for  such  branch 
departments,  and  they,  in  turn,  should  annually  elect  a 
board  of  directors  of  the  branch ;  each  trustee  was  also 
empowered  to  receive  applications  for  insurance. 

The  charter  and  constitution  of  the  company  were  be- 
fore the  court.  He  found  for  the  defendants  on  the  pleas 
of  the  general  issue  and  the  invalidity  of  the  subscription. 
Plaintiff  moved  for  a  new  trial,  on  the  ground  that  the 
finding  was  contrary  to  law  and  evidence.  The  motion 
was  overruled,  and  plaintiff  excepted. 

Dabney  &  FoucuE,  for  plaintiff  in  error. 

C.  N.  Featherston  ;  D.  B.  Hamilton,  for  defendants. 

Jackson,  Chief  Justice. 

This  suit  was  brought  by  the  Grangers'  Life  and  Health 
Insurance  Company  of  the  United  States  of  America,  a 
cori)oration  created  by  virtue  of  the  laws  of  the  state  of 
Alabama,  against  John  W.  Turner,  for  the  recovery  of  a 
ten  per  cent  installment  called  for  on  a  promissory  note 
for  stock  therein.  The  defendant  set  up  by  plea  that  the 
corporation  was  permitted  by  the  laws  of  Alabama  to  issue 
stock  only  to  the  amount  of  one  hundred  thousand  dollars, 
which  had  been  exhausted  by  the  issue  of  stock  to  that 
amount  prior  to  his  subscription,  and  therefore  the  issue 
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of  more  stock  was  ultra  vires  and  void,  and  if  he  paid  his 
subscription,  he  would  get  nothing  therefor.  The  entire 
case,  on  law  and  facts,  was  submitted  to  the  presiding  judge 
without  a  jury ;  the  judge  rendered  a  decision  for  the  de- 
fendant, and  the  assignee  of  the  corporation  having  been 
ifiade  a  party,  excepted,  and  assigns  that  judgment  for 
error  here. 

It  seems  clear  from  the  evidence  that  the  stock  was 
limited  to  one  hundred  thousand  dollars  in  the  application 
for  and  grant  of  the  charter,  under  the  general  laws  of 
Alabama,  by  the  proper  court  of  that  state.  There  was 
some  sort  of  reservation  of  the  right  to  issue  more  in  this , 
application,  but  nothing  was  done  by  the  court  in  respect 
thereto,  nor  was  any  authority  granted  to  the  corporation 
to  issue  more,  under  the  laws  of  Alabama. 

Indeed,  in  the  case  of  this  same  company  against 
Kampes  et  aZ.,  decided  by  the  Supreme  Court  of  Alabama 
at  the  December  term,  1882,  it  was  held  that,  under  the  . 
general  law  of  Alabama  and  the  amendments  thereto  and 
the  charter  of  this  company  by  the  Mobile  court,  there 
was  given  it  no  power  to  go  beyond  the  sum  of  one  hun- , 
dred  thousand  dollars;  that  the  issue  of  stock  beyond  that 
amount  was  ultra  vires  and  void,  and  consequently  that 
the  subscription  beyond  that  sum  could  not  be  collected, 
A  certified  copy  of  the  opinion  in  that  case  is  before  us, 
the  case  not  having  been  yet  reported  and  published,  and 
that  judgment  must  control  and  conclude  this  case.  The 
Alabama  decision  upon  its  own  statute  law  is  respected  in 
the  sister  states  of  the  Union,  and  would  be  recognized  as 
giving  the  true  intent  and  scope  of  her  statute  law  by 
the  Supreme  Court  of  the  United  States.  The  latter  court, 
in  the  case  of  Scovill  vs.  Thayer,  105  U.  S.,  143,  annount 
ces  the  same  principle  as  is  decided  in  the  case  of  this  cor- 
poration by  the  Alabama  decision,  in  a  similar  Louisiana 
case,  and  holds  stock  beyond  an  amount  authorized  by  the 
laws  of  Louisiana  utterly  void  and  uncollectible  by  judi^ 
cial  process,  ruling  that  subscription  to  such  stock  create^  . 
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no  privilege  or  right  in  the  subscriber  and  no  liability  on 
his  part.  If  this  subscriber  had  induced  insurance  on  the 
part  of  any  person  in  the  Grangers'  Life  and  Health  In- 
surance Company  by  his  acts  as  trustee  or  agent,  or  on  the 
faith  of  his  subscription,  then  an  action  on  his  individual 
right  for  the  tort  against  Turner  would  lie;  but  this  as- 
signee stands  in  the  shoes  of  the  corporation  and  sues  for 
the  benefit  of  all  creditors,  and  there  is  no  pretenso  in 
this  record  that  any  particular  creditor  was  induced  or  in- 
fluenced by  his  action  to  insure  in  the  company.  Scovill 
V8.  Thayer,  supra.  So  that  neither  the  corporation  nor  its 
general  assignee  can  recover  in  this  suit,  on  the  facts  which 
this  record  discloses.  In  the  cases  of  Turner  vs.  The 
Grangers*  Life  and  Health  Insurance  Co..^  65  ^«.,  649, 
and  Hamilton  vs.  the  same^  65  Oa.^  750,  and  67  7J.,  145, 
this  plea  of  ultra  vires  was  not  in  issue,  but  the  parties 
against  this  corporation  in  those  cases  relied  upon  false 
and  fraudulent  representations  on  the  part  of  the  company 
as  inducing  their  subscriptions  as  the  ground  of  their  de- 
fense, and  their  action  in  reference  to  this  company  and 
their  subscriptions  therein.  So  that  neither  of  those  cases 
touch  the  decision  now  made.  For  the  first  time,  this  point 
is  now  made  in  this  court,  and,  as  seen  above,  the  judgment 
by  the  Supreme  Court  of  Alabama,  in  the  case  of  this 
company  vs.  Kampes  et  al.^  supra^  absolutely  controls  and 
concludes  this  case,  that  judgment  being  a  construction 
of  the  power  of  an  Alabama  corporation*  under  its  statutes. 
Judgment  dfllrmed. 


East  Tennessee,  Virginia  and  Georgia  Kailroad  vs. 
Hartley. 

When  a  person  is  killed  by  the  running  of  the  train  of  a  railroacj 
company,  the  presumption  that  the  death  was  caused  by  the  neg- 
ligence of  the  company  arises,  and  the  burden  of  rebutting  it  rests 
upon  such  company ;  but  this  burden  was  successfully  carried, 
under  the  facts  of  ^Is  case. 
ApTU15|1884. 
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Railroads.  Damages.  Negligence.  Before  Judge  Fadst. 
Whitfield  Supeirior  Court.     October  Term,  1883. 

Reported  in  the  decision. 

McCuTCHEN  &  Shumate,  for  plaintiff  in  error. 

R.  J.  McOamy,  for  defendant. 

Jackson,  Chief  Justice. 

The  widow  of  a  man  killed  by  the  running  of  the  trains 
of  the  East  Tennessee,  Virginia  and  Georgia  Railroad 
Company  recovered  a  verdict  of  one  thousand  dollars  from 
that  company.  A  motion  for  a  new  trial  was  denied  the 
company,  an^  it  excepted,  assigning  error  here  on  that 
denial. 

Whenever  a  person  is  killed  by  the  running  of  the  train 
of  a  railroad  company,  the  presumption  is,  by  our  statute, 
that  the  company's  negligence  caused  the  death,  and  the 
company  can  rebut  that  presumption  only  by  showing 
that  it  was  not  negligent.  It  may  do  this  by  showing  that 
its  agents  and  servants  used  all  ordinary  and  reasonable 
care  and  diligence  in  running  its  train.  We  think  that 
the  facts  disclosed  in  this  record  show  that  this  onerous 
burden  was  successfully  carried  in  this  case,  and  that  the 
homicide,  if  it  did  not  result  entirely  and  solely  from  the 
negligence  and  carelessness  of  the  deceased,  was  an  acci- 
dent which  all  ordinary  and  reasonable  care  and  diligence 
on  the  part  of  the  company  could  not  have  prevented. 

Deceased  met  his  death  on  the  track  of  the  defendant's 
road,  where  that  track  and  the  track  of  the  Western  and 
Atlantic  road  are  but  a  few  feet  apart,  about  fifteen  feet 
The  train  of  the  Western  and  Atlantic  was  a  little  ahead 
of  defendant's  train.  Deceased  was  on  the  track  of  the 
former,  and  got  off  it,  as  that  train  approached,  and  on  de- 
fendant's track.  It  was  at  a  curve  where  he  could  be  seen 
but  a  short  distance^  inconsequence  of  a  hill^  around  which 
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the  track  curved.  A  dense  smoke,  caused  by  the  Western 
and  Atlantic  engine,  settled  on  the  defendant's  track  along 
this  hill,  which  kept  it  from  flying  oflf,  on  a  damp,  still 
morning,  and  prevented  the  engineer  and  fireman  of  de- 
fendant from  seeing  the  unfortunate  man,  who  was  watch- 
ing the  train  which  passed  him,  and  on  account  of  its  noise 
did  not  hear  that  of  defendant's  approaching  train.  Per- 
sons on  the  foremost  train  tried  to  warn  him  by  signals, 
but  he^  supposing  probably  that  they  were  merely  saluting 
or  hurrahing  him,  laughingly  kept  his  eyes  upon  them  un- 
til the  engine  of  defendant  was  upon  him,  and  he  was 
tossed  in  the  air,  a  dead  man.  The  engineer  and  fireman 
of  defendant  were  both  in  their  proper  places  and  on  the 
lookout,  but  the  shortness  of  the  visual  space  and  the 
density  of  the  smoke  prevented  their  seeing  him  until  he 
was  in  the  air  by  momentum  of  the  shock.  So  that  they 
used  all  ordinary  and  reasonable  care  and  diligence,  and 
the  presumption  of  carelessness  and  negligence  was  re- 
butted. 

Moreover,  the  deceased  had  no  right  to  be  on  either 
track,  and  when  he  left  the  Western  and  Atlantic  track,  on 
seeing  that  train  approach,  he  could  easily  have  got  off  on 
to  the  public  road  hard  by,  or  have  stood  between  the 
tracks  of  the  two  roads,  and  thus  have  been  alive  now. 

If  there  were  negligence,  it  was  his ;  certainly  this  re- 
cord shows  none  in  the  company. 

We  feel  it  our  duty,  therefore,  to  reverse  the  judgment 
of  the  superior  court,  and  to  direct  that  the  verdict  be  set 
aside  and  a  new  trial  be  granted. 

Judgment  reversed. 
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(loejiji  CuRETON  V8.  Wright  et  al 

1.  Where  exceptions  of  fact  are  filed  to  a  master's  or  auditor's  report, 
such  exceptions  are  the  only  issues  of  fact  to  be  submitted  to  the 
jury,  so  far  as  the  matters'  referred'  are  concerned ;  and  when  so 
submitted,  the  jury  shall  return  a  verdict  on  each  exception  seria- 
tim.   A  general  finding  for  one  of  the  parties  is  invalid. 

2.  Where  the  property  of  a  corporation  under  mortgage  was  levied  on 
under  various  other  claims,  and  the  company  prepared  to  arrest 
the  sale  by  affidavits  of  illegality,  but  an  agreement  was  efiected 
by  the  company  and  creditors  represented,  under  which  the  objec^- 
tion  was  to  be  withdrawn,  the  equity  of  redemption  of  the  property 
to  be  sold  and  bid  in  for,  the  creditors,  at  a  stated  price,  no 
money  was  to  be  paid  except  the  costs,  and  the  company  was  to 
have  a  specified  time  in  which  to  redeem  the  property,  or  on  fail- 
ure to  do  so,  the  creditors  were  to  bo  interested  in  it  in  proportion 
to  their  claims,  and  the  sheriff  assented  to  this  arrangement,  and 

-  .  Ihe  property  was  bought  by  the  aj?reed  bidder  for  the  creditors,  this 
did  not  give  other  creditors  the  right  to  seek  redress  directly  from 
the  bidder  at  the  sale,  by  bill  in  equity,  for  the  purpose  of  com- 
pelling him  to  pay  the  amount  of  the  bid,  especially  where  the 
complainants  had  postponed  all  action  for  more  than  two  year&, 
where  the  sheriff  had  gone  out  of  office,  and  where  the  other  prop- 
erty of  the  defendant  had,  in  the  meantime,  been  sold  and  other- 
wise disposed  of. 

(a.)  If  a  purchaser  at  a  sheriff^s  sale  fails  or  refuses  to  comply  with 
his  bid,  and  the  sheriff  desires  to  relieve  himself  of  liability,  or  to 
transfer  it  to  the  bidder,  he  should  request  the  latter  to  comply 
with  the  terms  of  sale,  and  upon  his  failure  or  refusal  to  do  so,  the 
sheriff  may  institute  a  suit  against  him  in  his  own  name,  for.the 
use  of  the  parties  in  interest,  for  the  full  amount  of  the  bids ;  of 
he  may  re-sell  the  property  and  proceed  against  him  for  the  defi- 
ciency arising  from  such  re-sale.  But  a  court  of  equity  will  not 
entertain  jurisdiction  to  compel  a  specific  performance  by  the 
purchaser  at  the  sale,  at  the  instance  of  creditors  who  claim  an 
interest  in  thts  proceeds  thereof.  .a 

(6  )  The  present  bill  is  in  the  nature  of  a  bill  for  specific  performance. 

(c.)  If  the  complaining  creditors  could  take  the  sheriff's  place  and 
proceed  directly  against  the  bidder,  the  same  defences  would  be 
open  to  the  latter  as  he  would  have  against  the  sheriff.  It  is  the 
failure  to  comply  with  the  terms  that  gives  the  right  of  action, 
and  any  material  deviation  from  those  terms  upon  the  part  of  the 
sheriff  would  defeat  his  recovery.  If  the  bidder  complied  with  the 
terms  of  the  sale,  the  sheriff  would  have  no  cause  of  action. 

{d,)  If  the  sheriff  knew  that  the  bidder  purchased  as  the  agent  of 
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others,  ^nd  recognji^ed.and  treated  with  ham  as  such,"  his  right  ol 
'  action  would  not  be  against  the  agent,  but  against  the  principal^ 
(e.)  If  the  sheriff  was  derelict  in  his  duty,  and  exceeded  his  authority 

in  becoming  a  party  to  the'  agreement,  and  thereby  became  liablis 
'     to  the  complaining  creditors,  the  remedy  was  by  rule  or  suit  againsrti 

him  personally,  or  on  his  official  bond,  and  not  by  bill' in  equity 

against  the  purchaser. 
'(/.)  The  complainants  exhibited  laches  and  want  of  vigilance  in  this 

case. 
Z,  If  there  was  any  agreement  to  pay  in  full  creditors  who  did  ncft 
. .  enter  into  the  agreement,  the  present  case  was  not  founded  thereon, 

and  no  recovery  could  be  had  on  that  ground. 

May  13, 1^1. 

Master  in  Chancery.  Auditor.  Practice  in  SuJ)erior 
Court.  Sheriff.  Actions.  Equity.  Contracts.  Before 
Judge  Fair.     Dade  Superior  Court.     March  Term,  1883. 

.    Reported  in  the  decision. 
E.  D.  Dodson;  DABNEy  &  FouOHe,  for  plaintiff  in  erron 
E.  D.  Gaaham;  McCutchen  &  Shumate,  for.  defendants. 

Hall,  Justice. 

All  the  property  of  the  Rising  Fawn  Iron  Company  was 
subject  to  two  mortgages,  designated  as  first  and  second 
mortgages,  and  each  for  the  sum  of  one  hundred  and 
seventy-live  thousand  dollars.  All  the  bonds,  to  secure 
which  the  first  mortgage  was  given,  had  been  negotiated,  but 
what  portion  of  those  the  second  mortgage  had  been  made  t6 
secure  had  been  disposed  of,  is  somewhat  uncertain,  though 
it  is  quite  evident  that  a  part  of  them  had  been  put  int6 
circulation,  and  so  this  latter  mortgage  as  to  them  became 
operative.  After  this  time,  the  company  incurred  large 
indebtedness  on  various  accounts  to  others,  among  whom 
were  laborers,  material  men,  artisans,  mechanics,  and  others 
claiming  liens.  These  various  claims,  amounting  in  the 
aggregate  to  between  $16,000  and  $18,000,  had  been  re- 
duced to  judgment,  and   executions  had  issued  thereoii. 
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Some  of  them  had  been  levied  upon  the  personal  property 
of  the  company,  and  also  upon  its  real  estate.  The  per- 
sonal property,  when  sold,  was  bid  in  and  taken  possession 
of  by  John  Q.  Hale,  who  held  the  same  for  the  benefit  of  the 
parties  interested  therein,  and  in  pursunnce  of  an  under- 
standing and  agreement  among  themselves.  When  the  real 
estate  was  offered  for  sale  by  the  sheriff,  the  company,  to 
arrest  it,  prepared,  and  was  about  to  tender,  affidavits  of 
illegality.  By  an  agreement  with  the  opposite  parties,  or 
such  of  them  as  were  then  represented  (the  company  be- 
lieving that  they  were  all  represented),  it  was  arranged  so 
that  the  affidavits  of  illegality  should  not  be  presented, 
and  that  the  equity  of  redemption  in  and  to  the  property 
levied  on  should  then  be  sold,  but  upon  the  express  con- 
dition that  it  should  be  bid  in  by  the  execution  creditors 
at  the  sum  of  $16,^00  ;  that  no  money  should  be  paid  on 
this  bid,  except  enough  to  satisfy  court  costs  and  the  cost 
of  making  and  conducting  the  sale;  that  the  company 
should  have  thirty  and  sixty  days  within  which  to  redeem 
it ;  that,  for  the  sake  of  convenience, the  defendant,  Cure, 
ton,  should  bid  for  and'  take  title  to  it  as  agent  for  the 
parties  interested,  and  should,  in  that  capacity,  be  let  into 
possession ;  and,  in  the  event  that  the  company  failed  to 
redeem  within  the  time  agreed  on,  each  of  the  creditors, 
in  proportion  to  the  amount  of  his  claim,  should  become 
interested  in  the  property  thus  bid  off.  Cureton  assumed 
no  individual  liability  on  account  of  his  connection  with 
the  transaction.  This  agreement  was  perfectly  understood 
and  acquiesced  in  by  the  sheriff,  and  before  the  sale  was 
made,  its  terms  were  announced,  and  the  transaction  was 
consummated  upon  those  terms,  and  none  others.  The 
property  was  conveyed  to  and  held  by  Oareton  in  pursu- 
ance of  this  undertaking.  The  sale  was  made  on  the  6th 
day  of  November,  1876.  The  company  did  not  redeem, 
as  they  had  the  privilege  of  doing.  A  portion  of  the  par- 
ties for  whose  benefit  the  property  was  purchased  formed 
themselves  into  a  new  company,  appointed  trustees  to 
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manage  its  affairs,  and  Cureton,  as  their  agent,  had  the 
principal  direction  of  its  operations.  He  raised  considera- 
ble sums  of  money,  upon  his  personal  credit,  to  keep  down 
the  interest  on  the  bonds  the  mortgages  were  given  to  se- 
cure, and  with  this  and  the  income  from  the  furnace  and 
lands,  he  paid  up  the  interest  for  a  short  time,  and  em- 
ployed the  machinery  and  other  property  committed  to 
his  charge  ;  but  eventually  failing  to  meet  the  payments 
of  interest  and  other  expenses  of  operating  the  furnace,  the 
holders  ot  the  mortgage,  upon  a  breach  of  its  condition^ 
instituted  proceedings  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Georgia  to  foreclose  the 
same ;  pending  the  suit,  that  court  appointed  a  receiver 
who  took  charge  of  the  property. 

On  the  15th  day  of  February,  1878,  the  complainants 
filed  their  bill  in  Dade  superior  court  against  "  The  Com- 
pany," and  against  Cureton  and  others,  in  which  they  set 
forth  the  sales  to  Hale  and  to  Cureton,  that,  after  the  pur- 
chase by  the  latter,  he  got  possession  of  the  property  which 
had  been  controlled  by  Hale.  They  alleged  that  Cureton 
purchased  for  himself  and  such  of  the  execution  creditors 
as  might  choose  to  become  interested  with  him  in  the  pur- 
chase, and  that  the  sheriff,  upon  Cureton's  promise  to  in- 
demnify him  against  the  claims  of  others,  conveyed  the 
property  to  him  without  the  payment  of  any  money ;  that 
nothing  but  the  equity  of  redemption  was  sold,  and  it 
brought  its  full  value ;  that  the  liens  upon  which  the  exe- 
cutions making  the  sale  issued  were  younger  than  the 
mortgages.  They  showed  that  all  the  effects  of  the  com- 
pany had  been  exhausted  when  the  bill  was  filed,  and  that, 
unless  the  fund  arising  from  the  sale  was  brought  into 
court  and  distributed  among  the  creditors  according  to 
their  legal  priorities,  they  were  without  remedy  for  the 
collection  of  their  respective  debts ;  that  the  sheriff,  who 
made  the  sale,  had  gone  out  of  office  without  taking  steps 
to  enforce  the  bid,  and  the  then  present  sheriff  refused  to 
do  so.    This  bill  was  answered  by  Cureton  alone,  and  his 
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answer  fully  set  forth  the  circumstances  and  capacity  in 
which  he  purchased,  and  held  the  equity  of  redemptiou 
in  and  to  the  premises  in  dispute,  together  with  the  per- 
sonal outlays  made  by  him  in  carrying  out  his  trust. 
.     The  issues,  both  of  law  and  fact,  were  referred  to  an  au- 
ditor, who  reported  thereon.     Upon  the  filing  of  the  report, 
£luretoii  excepted  thereto,  and  assigned  by  his  exceptions 
numerous  errors  both  of  law  and  fact.     All  these  excep- 
tions except  four  were  disposed  of  by  the  court,  and  these 
four  were  united  and  submitted  to  the  jury,  whose  find- 
ing sustained  the  whole  of  the  auditor's  report,  except  as 
to  the  claims  of  Alexander  Jordan,  Meador  Brothers  and 
^Laramore,  which  they  found  against ;  they  also  found  in 
favor  of  J.  W.  Blevins'«  claim,  less  $125.00,  which  they 
directed  to  be  credited  on  it.     The  auditor's  report  found 
that  the  claims  of  the  above  named  parties,  together  witt 
those    of  Burkhalter,  Marston  &  Company,    the   Look- 
out Water   Company,  Newhouse,  Kosenah  &  Company, 
Tows  &  Hartman,  R.  S.  Coleman,  H.  D.  Austen  andOgden 
jBrothers,  should  be  paid  by  defendant,  Cureton.     Meador 
^Brothers  and  Jordan  moved  for  a  new  trial,  which  was 
panted  by  the  court,  to  which  Cureton  excepted.     Cureton 
^Iso  moved  for  a  new  trial,  upon  numerous  grounds,  which 
was  overruled  and  refused  by  the  court,  and  he  excepted  t6 
thid  judgment.     The  auditor  found  against  the  claims  of  all 
the  original  complainants  in   the  bill.'     When  those  in 
-whose  favor  he  found  became  parties  does  not  distinctly 
appear,  nor,  in  the  view  we  take  of  the  cas6,  is  it  important 
that  it  should.     On  account  of  the  legal  defects  in  the  pro- 
jceedings  to  enforce  their  liens,  the  auditor  rejected  the 
claims  of  a  very  large  number  of  laborers  and  workmen, 
-who  were   parties  to  the  arrangement  under  which  the 
property  was  sold,  and  who  claimed  an  interest  under  that 
.agreement  in  tthe  property  conveyed   to   and  held   by 
Cureton. 
It  is  only  necessary  to  pass  upon  a  few  of  the  very  many 
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questions  made  by  this  complicated  record,  in  order  to  dis- 
pose of  this  case. 

1.  The  Code,  §4203,  in  express  terms  reqnires  that,  when 
exceptions  to  a  master's  or  auditor's  report  are  filed,  these 
exceptions  shall  be  the  only  issues  submitted  to  the  jury, 
so  far  as  the  matters  referred  are  concerned,  and  when  so 
submitted,  the  jury  shall  return  a  verdict  on  each  exception 
seriatim.    At  this  term  of  the  court,  we  held,  in  Poullain 
V8.  Poullain^  that  a  general  finding  under  such  circum- 
stances was  not  in  conformity,  but  was  repugnant,  to  this 
requirement,  and  was  therefore  invalid.    This  has  been 
frequently  ruled  before.    The  verdict  does  not  dispose  of: 
the  issues  submitted,  and  amounts  to  nothing.     This  whole  * 
trial  would  have  to  be  set  aside  upon  this  ground,  and  we- 
might  dispose  of  the  case  by  determining  this  question 
alone,  but  such  a  course  would  leave  open  other  points 
made  upon  the  record,  which  are  decisive  of  the  matter  in  - 
litigation  upon  their  merits. 

2.  It  is  manifest  that  this  transaction  was  treated  as 
though  Oureton  was  a  purchaser  at  a  regular  sheriflPs  sale, 
and  so  considering  it,  both  the  auditor  and  the  court  held 
him  directly  responsible  in  equity  to  the  execution  credi- 
tors, who  bad  their  claims  in  the  hands  of  the  sheriff  at  the 
sale,  for  the  amount  of  bis  bid.  Conceding  that  the  com- 
plainants were  not  present  or  represented  at  the  sale,  and 
that  they  were  no  parties  to  the  agreement  by  which  the 
defendant  company  withdrew  its  objections  to  the  making 
of  the  sale,  in  the  form  of  affidavits  of  illegality,  which  it 
had  made  out  and  was  about  to  tender  to  th^  sheriff,  and 
were  not  bound  by  it,  and  that  the  sheriff  could  not,  hy 
assenting  to  such  an  arrangement  between  the  creditors 
present  and  represented  and  the  defendant,  relieve  Cure- 
ton  from  his  liability  to  comply  with  the  bid  made, — does 
this  give  the  complainants  a  right  to  go  directly  upon  him 
inequity  and. make  him  responsible,  as  though  he  stood- 
in  the  sheriff's  shoes,  because  the  sheriff  bad  failed  to  in- 
stitute proceedings  to  make  him  aQcotintable>  especially^ 
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where  these  coo^plainants  had  postponed  all  action  in  the 
matter  for  more  than:  two  years,  when  the  sheriff  was  out 
of  office,  and  when  other  prdptct^  of  the  defendant  had^ 
in  the  meantime,  been  sold  and  otharnMib  disposed  of? 
No  precedent  for  such  a  proceeding  has  been  fomrfy  ainL. 
we  know  of  no  principle  upon  which  it  could  be  sustained. 
In  the  expressive  language  of  Lord  Ooke,  ^^  It  is  a  mere 
stranger  in  the  law." 

The  sheriff,  while  a  nominal,  is  no  substantial  party  to 
this  cause ;  at  least  as  to  him  no  relief  was  decreed,  and  his 
liability  is  not  therefore  made  a  question,  except  in  so  far 
as  it  may  be  necessary  through  him  to  fix  responsibility 
on  the  bidden  If  he  would  relieve  himself  of  liability  and 
put  it  on  the  bidder,  he  must  have  pursued  the  course 
pointed  out  by  the  law.  Two  courses  were  open  to  him :  he 
should  have  requested  the  bidder  tq  comply  with  the  terms 
of  sale,  and  upon  his  failure  or  refusal  so  to  do,  then  he 
might  have  instituted  a  suit  against  him,  in  his  own  name^ 
for  the  use  of  the  complainants,  for  the  full  amount  of  the 
money  bid ;  or  he  might  have  re-sold  the  property,  and  pro- 
ceeded against  him  for  the  deficiency  arising  from  such 
re-sale.  Code,  §§3655,  3656.  In  Orr  vs.  Brown,  5  <?a., 
400,  this  court  held  that,  where  the  purchaser  at  sheriff^s 
sale  refused  to  comply  with  the  terms  of  the  sale,  and  the 
same  was  re-sold  for  less  money,  a  court  of  equity  will  not 
entertain  jurisdiction  to  compel  a  specific  performance  by 
the  purchaser  at  the  sale,  at  the  instance  of  the  defendant 
in  execution,  but  will  leave  him  to  his  remedy  provided 
by  the  act  And  if  not  at  the  instance  of  the  defendant 
in  execution,  why  at  the  instance  of  the  plaintiff,  since 
each  of  them  has  precisely  the  same  right  under  the  stat- 
ute ?  Code,  §3656.  This,  though  not  eo  nomine  a  bill  for 
specific  performance,  is,  in  effect,  its  exact  equivalent,  since 
its  only  purpose  is  to  make  the  bidder  take  the  land  and 
pay  the  purchase  money  to  the  plaintiffs  in  execution. 

But  placing  the  complainants  in  the  sheriff's  place,  the 
same  defences  would  be  open  to  the  bidder  that  he  would 
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have  against  the  sheriff.  It  is  the  failure  to  comply  with 
the  terms  that  gives  the  right  of  action,  and  any  ma- 
terial deviations  from  those  terms,  upon  the  part  of  the 
sheriff,  would  defeat  his  recovery.  Hendrick  vs.  Davis^ 
Bherif,  27  6a.,  167, 170, 171.  By  the  terms  of  sale,  the 
purchaser  was  to  pay  no  money  beyond  the  costs ;  he  was 
to  hold  the  property  subject  to  the  defendant's  right  to 
redeem  in  a  specified  time,  and  in  case  of  the  defendant's 
failure  to  redeem,  then  he  was  to  hold  upon  certain  stipu- 
lated conditions  for  the  uses  named.  With  these  terms  he 
seems  to  have  complied,  and  upon  this  principle  the  sheriff 
could  have  maintained  no  suit  against  him.  Besides,  the 
sheriff  kaow  that  he  purchased  as  tho  agent  of  others,  and 
as  such  he  recognized  and  treated  with  him ;  if,  therefore, 
he  had  any  right  of  action,  it  was  not  against  him,  but 
against  his  principals.     Code,  §2211;  62  Oa,  758. 

If  the  sheriff  was  derelict  in  his  duty,  and  exceeded  his  au- 
thority in  becoming  a  party  to  this  agreement,  and  thereby 
became  liable  to  complainants,  he  was  certainly  not  liable 
ia  this  mode  of  procedure.  The  remedy  was  by  rule  or 
suit  against  him  personally,  or  upon  his  official  bond. 
With  the  defence  he  might  have  set  up  to  such  a  suit,  we 
have  no  immediate  concern  ;  it  is  enough  for  present  pur- 
poses that  Oureton's  liability  was  consequent  upon  his ;  if 
it  should  turn  out  that  Le  was  not  liable,  then  Oureton  was 
discharged,  and  if  he  was  liable,  then  Oureton's  obligation 
to  respond  to  him  depended  upon  other  considerations 
growing  out  of  the  relations  existing  between  them. 

In  this  connection,  it  may  not  be  out  of  place  to  remark 
upon  the  long  delay  of  these  complainants  in  instituting 
proceedings  to  call  to  account  both  the  sheriff  and  Oureton. 
They  cannot  satisfactorily  excuse  the  delay  by  pleading 
ignorance  of  the  circumstances  under  which  their  sup- 
posed rights  against  these  parties  accrued  ;  they  certainly 
had  knowledge  of  facts  sufficient  to  put  them  upon  inquiry, 
and  had  they  exercised  ordinary  vigilance  in  pursuing  the 
inquiry,  they  would  have  ascertained  liow  matters  st^ood 
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before  others  acted  upon  their  newly  acquired  rights,  and 
expended  both  labor  and  money  upon  them.  It  would  be 
no  great  stretch  of  principle  to  construe  their  inaction  into 
acquiesence  and  ratification  of  the  agreement^  in  pursuance 
of  which  the  sale  was  made,  or  if  not  this,  then  upon  prin- 
ciples of  equity  and  justice,  they  may  be  estopped  from 
disturbing  it. 

3.  They  were  at  liberty  to  come  in  at  any  time  and  par- 
ticipate in  the  property  purchased  by  accepting  the  terms 
of  the  sale.  Upon  reflection,  they  did  not  see  proper  to  do 
so;  they  preferred  to  look  to  the  amount  of  the  bid  without 
incurring  any  of  thie  risks  consequent  upon  the  employ- 
ment of  the  property.  They  seem  anxious  to  have  had 
the  benefits  of  the  venture  without  assuming  any  of  its 
burdens  ;:they  contend  that  it  was  a  part  of  the  agreement 
that  such  of  the  creditors  as  did  not  enter  into  the  arrange- 
ment were  to  be  paid  in  full  by  those  who  did.  The  evi- 
dence to  this  effect  is  inferential  rather  than  direct;  some, 
and  the  principal,  of  these  parties  for  whom  the  property 
was  purchased  deny  that  they  ever  knew  of  or  agreed  to 
such  a  condition;  but  be  this  as  it  may,  this  suit  is  not 
founded  upon  any  such  claims,  but  upon  one  in  all  respects 
its  opposite,  and  no  relief  can  be  decreed  them  upon  that 
ground,  under  this  bill  as  now  framed. 

This  motion  for  a  new  trial  was  made  upon  the  follow- 
ing, among  other  grounds: 

Because  the  court,  at  the  hearing  of  the  cause,  refused, 
upon  motion  of  defendant,  Oureton,  to  dismiss  the  bill, 
because  no  case  was  thereby  made  against  any  of  the 
parties  defendant  thereto. 

Because  the  court  refused  to  charge  as  requested  in 
writing  by  defendant,  "that  complainants  stood  in  the 
shoes  of  the  sheriff  who  sold  the  property,  and  the  defend- 
ant was  entitled  to  the  same  defence  against  them  that 
he  would  be  entitled  to  against  the  sheriff;  that  they  can 
recover,  if  at  all,  only  on  the  contract  under  which  defend- 
ant purchased  at  the  Sheriff's  sale ;  that  if  the  sheriff  sold 
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the  property  under  a  consent  agreement  between  the  par- 
ties, which  varied  the  terms  of  sheriff's  sales  as  prescribed 
by  law,  then  it  wa3  not  a  sheriff's  sale ;  that  if  the  defend- 
ant, Oareton,  is  liable  to  complainants,  his  liability  arises 
upon  the  contract  of  purchase  at  the  sale,  and  if  it  is 
sought  to  make  him  liable  on  the  contract,  it  cannot  be 
severed  and  enforced  in  part,  but  must  be  enforced  as  a 
whole."  Other  grounds  of  the  motion  except  to  charges 
of  the  court  contravening  and  qualifying  these  requests. 
In  addition  to  these,  there  are  the  usual  grounds  that  the 
verdict  of  the  jury  is  contrary  to  law  and  equity,  and 
against  the  principles  of  equity  and  justice. 

The  motion  to  dismiss  this  bill  at  the  hearing,  we  are 
inclined  to  think,  should  have  been  granted;  but  if  that 
was  not  done,  then  the  charges  requested  by  the  defend- 
ant should  have  been  given ;  they  were  pertinent  and  leg  il\, 
and  those  complained  of  as  given  by  the  court,  in  so  far 
as  they  contravened  or  essentially  modified  the  others, 
should  have  been  withheld.  If  we  are  right  in  what  we 
have  determia3l,  the  verdict,  in  all  the  particulars  we  have 
pointed  out,  is  certainly  contrary  to  law  and  equity  and  is 
opposed  .to  the  principles  of  equity  and  justice.  This  dis- 
penses with  the  necessity  of  considering  other  questions 
made  by  this  motion  for  a  new  trial,  as  well  as  those  made 
by  the  bill  of  exceptions,  in  so  far,  at  least,  as  they  relate 
to  the  grant  of  new  trials  to  Jordan  and  to  Meador  Broth; 
ers. 

Judgment  reversed. 
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Where,  on  the  call  of  a  case.,  the  death  of  one  of  the  par^^^ies  was  sug- 
gested and  the  case  continued,  but  no  order  was  taken  to  expe- 
dite it,  under  the  20th  rule  of  this  court  upon  the  call  of  the  case  at 
the  next  term,  no  parties  having  been  made,  it  will  not  again  be 
continued,  but  the  writ  of  error  will  be  dismissed. 

February  27  1«4. 
V73-8 
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Practice  in  Supreme  Oourt.    At  February  Term,  1884. 

This  case  stood  on  the  docket  of  the  September  term, 
1883,  of  the  Supreme  Court.  When  called  for  argument, 
counsel  suggested  the  death  of  defendant  in  error,  and  the 
case  was  continued.  Fro:n  which  side  the  suggestion  of 
death  came,  does  not  appear  from  the  minutes.  No  order 
for  proceeding  by  service  or  publication,  under  rule  26  of 
the  Supreme  Oourt,  was  taken,  nor  any  other  order  than 
that  for  a  continuance  of  the  case.  When  the  case  was 
called  at  the  February  term,  1884,  no  party  defendant  in 
error  had  been  made ;  but  counsel  for  plaintiff  in  error 
then  moved  to  take  an  order  to  perfect  service  and  to  con- 
tinue the  case  for  that  purpose. 

The  court  refused  the  motion  and  dismissed  the  writ  of 
error. 

N.  A.  Smith,  for  plaintiff  in  error* 

GuERBY  &  Sons,  for  defendant. 
Jaoeson,  Chief  Justice. 

The  whole  spirit  of  our  constitution  and  laws  runs  coun- 
ter to  delays  iu  the  adjudication  of  cases  in  this  court,  and 
requires  diligence  in  the  preparation  of  cases  for  a  speedy 
trial.  The  plaintiff  in  error,  at  the  last  term,  at  which  the 
death  of  defendant  was  suggested,  had  a  remedy  open  to 
him  to  expedite  and  force  parties  to  be  mide,  or  the  record 
to  be  opened  and  the  case  heard  at  this  term,  under  the 
26th  rule  of  court.  He  neglected  to  do  so,  and  is  in  de- 
fault therefor.  45  Ga,^  312 ;  46  /rf.,  666.  It  is  true  that  in 
those  cases  the  motion  to  dismiss  was  made  at  a  still  later 
term,  but  the  principle  is  the  same,  and  the  cases  would, 
upon  it,  have  gone  out,  doubtless,  if  a  motion  had  been 
made  at  an  earlier  term. 

The  constitution  constrains  an  sidjudication  at  the  second 
term,  and  rule  26th  gives  the  means  of  reaching  that  re- 
sult, no  matter  which  party  dies,  if  the  living  party  be 
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diligent   Constitation,  art  6,  sec.  2,  par.  6 ;  Oode,  §5134 ; 
41  Oa.,  32. 

T^efact  that  in  the  Dougherty  cases,  Mr.  Dougherty  was 
both  party  and  counsel,  prevent  those  cases  from  colliding 
with  this  ruling.  Nobody  was  left  to  exercise  diligence. 
Otherwise  the  Dougherty  cases  would  collide  with  that  in 
the  4l8t,  supra^  irreconcilably,  and  we  would  follow  ^the 

4l8t 

Writ  of  error  dismissed. 


The  Central  Gborgia  Bane  vs.  Ivbrson,  trustee,  et  al     1 73    ,91 

|l09    8341 
[Hall,  Jostioe,  being  dlsqaalifled.  Judge  Clarke,  of  the  Pataola  cirooit,  waa  ap- 
pointed to  preside  in  his  stead.J 

WhUe  bills  of  review  to  decrees  in  chancery  are  not  superseded  by 
the  right  of  motion  for  a  new  trial,  and  are  not  barred  till  three  years 
from  the  dates,  resoectively,  of  the  decrees  in  question,  yet, 
where  a  verdict  is  rendered  against  the  complainant's  demand, 
and  he  fails  to  move  for  a  new  trial  during  the  terra,  but  afterwa^s 
files  his  bill  of  review,  or  for  a  new  trial,  upon  such  grounds  only 
as  he  might  have  used  in  such  a  motion,  and  shows  no  sufficient 
reason  why  the  remedy  by  motion  during  the  terra  was  not  ade- 
quate, or  was  not  used,  ho  is  in  lacJies,  and  his  bill  should  be 
dismissed  on  demurrer. 

March  11, 1881.    (He^d-notes  by  the  court.) 

Verdict.  Equity.  New  Trial.  Practice  in  Superior 
Court  Before  Judge  Simmons.  Bibb  Superior  Oourt 
April  Term,  1883. 

On  September  22, 1877,  the  Central  Georgia  Bank  filed 
its  bill  against  B.  V.  Iverson,  trustee  for  his  wife  and  chil- 
dren, and  against  the  cestuis  que  trusty  alleging  that,  on 
January  23, 1871,  the  trustee,  being  indebted  to  Collins  & 
Son,  warehousemen,  for  money  and  advances  made  and 
expended  for  the  benefit  of  the  trust  estate,  gave  them  a 
warranty  deed  to  certain  land,  as  security  for  the  debt, 
and  took  a  bond  to  reconvey  the  same  upon  its  payment 
on  or  before  November  1, 1871 ;  that  this  was  done  under 
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authority  of  an  order  granted  at  chambers  by  the  chancel- 
lor, upon  application  by  the  trustee,  and  with  the  consent 
and  approval  of  the  wife  and  guardian  ad  litem  of  the 
minor,  in  which  it  was  recited  that  the  indebtedness  was 
incurred  for  the  benefit  of  the  trust  estate ;  that  the  time 
of  payment  was  extended  to  January  1,  1873 ;  that,  in 
pursuance  of  this  agreement,  the  trustee  drew  a  draft  on 
Collins  &  Son  for  the  amount  ascertained  to  be  due;  that 
they  accepted  it  in  the  ordinary  course  of  business,  as  waa 
•customary  among  warehousemen  at  that  time ;  that  they, 
being  indebted  to  complainant,  transferred  the  draft  be- 
fore due,  and  made  complainant  a  deed  to  the  land,  and  't 
took  without  notice  of  usury  or  any  irregularity ;  that  Col- 
lins &  Son  have  since  become  insolvent.  The  object  of 
the  bill  was  to  subject  the  trust  estate. 

The  trustee  and  ceatuia  que  truat  answered  the  bill,  ad- 
mitting the  granting  of  the  petition,  but  attacking  the  sale 
as  illegal,  because  the  guardian  ad  litem  of  the  minor  was 
at  the  time  counsel  for  Collins  &  Son;  because  the  judge 
had  no  power  in  chambers  to  pass  the  ordorr  because, 
without  an  order  from  a  court  of  chancery,  the  trustee  could 
not  change  the  trust;  because  the  facts  stated  in  the  peti- 
tion were  not  true*  because  the  debt  was  not  Mrs.  Iver- 
son's  debt,  but  her  husband's ;  and  because  it  was  tainted 
with  usury. 

The  jury  found  the  following  verdict  on  June  28. 1878 : 

"We,  the  jury,  find  that  the  trust  estate  is  not  liable  for  the  debt ;  we 
also  find  that  the  debt  was  made  by  B.  V.  Iverson  for  his  own-benefit, 
and  that  he  is  liable  for  $3,602.37." 

No  decree  was  entered. 

On  June  25, 1881,  complainant  filed  the  present  bill,  in 
the  nature  of  a  bill  for  review  of  the  former  decision,  and  to 
enforce  its  claim  against  the  trust  estate.  The  pleader 
styles  it,  in  one  of  the  amendments,  as  being  "  in  the  nature 
of  a  bill  of  review  and  revivor,  and  as  a  supplemental 
bill."  It  alleged  that  usury  could  not  be  pleaded  without 
offering  to  pay  principal  and  legal  interest    that  defend- 
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ants  were  estopped  by  their  solemn  admissions  injudicio 
as  to  the  liability  of  the  trust  estate,  and  could  not  deny 
it  J  and  thau  no  issue  coul  J  be  made  or  found  to  the  contrary ; 
and  that  the  verdict  did  not  cover  the  issues  actually  made. 

Bj  amendment,  ot  her  grounds  for  review  were  set  out, 
wnich  were  substantially  as  follows :  That  the  debt  was  for 
the  benefit  of  the  trust  estate,  and  this  was  not  denied  in 
the  answer;  that  the  original  bill  prayed  for  an  account- 
ing, and  the  answer  admitted  that  some  of  the  money  was 
expended  for  the  trust  estate,  but  the  verdict  ignored  this 
issue;  that  the  verdict  does  not  show  on  which  plea  it  was 
rendered ;  that  the  verdict  impliedly  found  the  order  of  the 
diancellor  void,  while  the  answer  impliedly  admits  that  it 
was  legally  passed,  and  the  deed  under  it  was  legally 
executed ;  that  Mrs.  Iverson,  being  of  full  age,  was  bound, 
irrespective  of  any  order  to  sell ;  that  the  verdict  found  B. 
V.  Iverson  liable  individually,  though  not  a  party.  Other 
reasons  were  also  alleged  why  the  cestuis  que  trust  were 
estopped  by  their  acts  and  admissions  from  denying  the 
claim,  and  why  the  verdict  should  be  set  aside,  not  nec- 
essary to  be  detailed  The  prayer  was  that  tne  verdict  be 
set  aside,  a  new  hearing  be  had,  and  the  trust  estate  be 
subjected  to  the  debt. 

Defendant  demurred  to  the  bill,  on  the  following  grounds : 
Because  there  was  no  equity  in  it;  because  the  matter 
was  res  adjudicata;  because  there  was  no  error  in  the  ver- 
dict, and  it  covered  the  issues ;  because  no  special  leave 
to  file  the  bill  appears ;  because  it  was  barred  by  the  stat- 
ute of  limitations;  and  because  a  motion  for  new  trial 
was  the  proper  remedy.  The  amendment  was  demurred 
to  as  making  a  new  bill  of  review  barred  by  the  statute  of 
limitations. 

The  demurrer  was  sustained,  and  the  bill  dismissed,  and 
complainants  excepted. 

Washikgton  Dessau  ;  Bacon  &  Rutherford,  for  plain- 
tiff in  error. 
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Lyon  &  Gresham,  for  defendants. 
Clarke,  Judge. 

Benjamin  V.  Iverson,  as  trustee  for  his  wife,  Juliette, 
and  for  his  minor  son,  James  S.,  executed  to  Collins  &  Son 
a  deed  to  certain  realty  of  the  trust  estate.  The  deed, 
though  absolute  and  for  the  fee  simple  on  its  face,  was 
made  to  secure  a  large  indebtedness  of  said  trustee  to  the 
grantees.  The  latter  executed  an  obligation  to  re-convey 
on  payment  of  the  debt.  On  petition  of  the  trustee  and 
the  written  consent  of  his  wife,  as  well  as  of  a  guardian 
ad  litem  for  said  minor,  the  chancellor  had,  at  chambers, 
passed  an  order  allowing  the  transaction  to  be  made,  upon 
the  ground  that  the  debt  was  contracted  for  the  benefit  of 
the  trust  estate.  Collins  &  Son  having  assigned  the  debt 
to  plaint:  :"  in  error  and  conveyed  the  land  to  the  same,  as 
the  accompanying  security,  the  latter  filed  a  bill  against 
defendants  in  error  to  procure  an  enforcement  of  the  debt 
against  said  land.  Answer  was  made  denying  the  liability 
of  the  trust  property  to  said  claim,  and  denying  that  the 
debt  was  made  for  the  benefit  of  the  trust.  At  the  trial, 
the  jury  found  that  the  trust  estate  was  not  bound  for  the 
debt.     Complainant  made  no  motion  for  a  new  trial. 

Th-^ee  years,  lacking  three  days,  after  the  date  of  said 
finding,  complainant  filed  the  present  bill,  praying  to  have 
the  verdict  vacated  and  a  new  hearing  •  allowed,  on  the 
ground  that  the  finding  was  illegal.  On  demurrer,  the 
bill  was  dismissed.     That  dismissal  is  here  for  review. 

Counsel  for  plaintiflf  in  error  denominate  the  bill  a  bill 
of  review ;  and  having  filed  it  before  the  expiration  of 
three  years,  insist  that  it  is  not  barred  by  time.  They 
further  maintain  that  there  is  enough  on  the  face  of  the 
ple.idings  in  the  original  case  to  show  that  the  verdict 
ought  not  to  have  been  rendered. 

Because  they  think  that  they  can  make  that  appear, 
they  insist  that,  by  this  bill,  they  can  have  relief  against 
the  verdict. 
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1,  2.  Now,  either  the  verdict  is  so  completely  foreign  to, 
and  unsupported  by,  the  pleadings  as  to  be  utterly  void, 
or  it  is  not  If  it  is,  complainant  needs  not  to  have  it  re- 
viewed or  reversed.  If  it  is  not,  then  it  is  good  until  set 
aside. 

It  is  urged  that  the  pleadings  did  not  authorize  the  ad- 
mission of  such  evidence  as  was  indispensable  to  support 
such  a  verdict,  and,  consequently,  that  the  record  itself 
shows  the  verdict  to  have  been  illegal.  It  is  thence  argued 
that,  by  a  bill  of  review,  it  may  now  be  reversed. 

We  reply  that  the  bill  alleges  the  liability  of  the  trust 
estate,  and  the  answer  denies  that  the  debt  was  due  by  the 
trust,  or  made  for  its  benefit.  If  the  state  of  the  plead- 
ings was  not  such  as  to  authorize  it,  yet  if  the  evidence 
was  admitted  without  objection,  or  without  objection 
maintained,  the  jury  might  make,  on  the  question  of  lia- 
bility, a  valid  finding  upon  such  evidence.  This  court 
could  not  ascertain  from  the  pleadings  alone  that  the  jury 
erred.  Hence,  the  exigencies  of  the  plaintiff  in  error  call 
for  an  inquiry  into  the  evidence  on  which  the  verdict  was 
founded,  as  an  indispensable  means  of  ascertaining  whether 
or  not  the  finding  was  legal.  It  seems,  therefore,  plain, 
that  the  setting  aside  of  this  verdict  must  fall  under  the 
ordinary  rules  for  vacating  verdicts. 

The  Code  (§2919)  expressly  recognizes  bills  of  review, 
and  prescribes,  as  the  statutory  limitation  to  such  a  bill, 
the  period  of  three  years  from  the  date  of  the  obnoxious 
decree.  The  allowance  by  statute  (Code  §4211)  of  mo- 
tions for  new  trial  in  equity  causes  does  not  supersede 
bills  of  review.  Such  a  bill  may  have  an  office  to  per- 
form beyond  the  reach  of  such  a  motion.  If,  for  instance, 
after  the  adjudication  of  an  equity  cause,  other  parties 
should  become  so  interested  in  the  subject-matter  of  the 
decree  as  to  make  it  needful  to  have  it  reversed  for  their 
benefit,  a  bill  of  review  may  bring  i  a  the  new  parties  and 
procure  the  recognition  and  enforcement  of  their  rights  in 
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the  reversal.    This  could  not  be  done  by  a  mere  motion 
for  a  new  trial. 

The  example  offered  is  not  presented  as  exhaustive  of 
the  peculiar  functions  of  a  bill  of  review,  but  only  as  an 
illustration  how  this  remedy  may  well  co-exist  with  tlie 
ri^ht  of  motion  for  a  new  trial,  notwithstanding  the  limi- 
tations which  this  decision  may  declare  upon  the  use  of 
such  remedy. 

In  a  case,  therefore,  in  which  one  should  propose  by  a 
bill  of  review  to  effect  something  more  of  what  is  proper 
and  needful  to  justice  and  equity  than  can  be  effected  by 
the  practice  under  motions  for  new  trials,  we  would  not 
hold  that  the  party  was  confined  to  the  use  of  the  pro- 
ceeding by  motion.  But,  in  the  pending  case,  no  new 
party  is  sought  to  be  brought  in,  and  nothing  is  attempted 
beyond  what  a  motion  for  a  new  trial  could  have  effected. 
Call  the  bill  what  you  please — a  bill  of  review,  a  bill  for 
a  new  trial,  or  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  all  of  which  names  have,  in  the  argument, 
been  proposed  for  it — ^it  is  simply  an  attempt  to  get  rid  of 
a  verdict  which  is  recognized  as  in  the  plaintiff's  way.  It 
is  an  attempt  to  do  that  by  the  protracted  and  expensive 
method  of  a  bill  in  equity,  when  it  might  have  been  so 
much  more  easily  and  promptly  done  by  a  mere  motion 
for  a  new  trial.  It  is  an  attempt  to  do  that  nearly  three 
years  after  the  time  within  which  the  statute  would  allow 
such  a  motion  on  such  grounds  to  be  entertained.  It  is 
an  effort  to  do  it,  unaccompanied  by  any  pretense  of  ex- 
cuse for  not  resorting  to  the  simpler  and  prompter  remedy. 
It  comes  on  June  25,  1881,  with  a  confession  of  want  of 
diligence  in  not  urging  rights,  while  the  court,  in  June, 
1878,  was  occupied  in  their  discussion  and  solemn  adjudi- 
cation. Its  only  occasion  is  the  plaintiff's  negligence.  It 
is  the  very  child  of  laches. 

Commonly  a  motion  for  a  new  trial  must  be  filed  with- 
in the  term  of  the  adjudication  attacked.  It  is  only  upon 
extraordinary  grounds,  of  which  the  party  could  not  avail 


Digitized  by  VjOOQ IC 


FEBRUARY  TERM,  1884.  25 

Banks  v$,  Lee. 

himself  during  the  term,  that  the  motion  can  be  after- 
wards made.  Whenever  it  is  made,  it  stands  at  once  for 
a  hearing,  unless  deferred  for  cause  or  by  consent.  If 
one  could  be  allowed  to  pass  by  this  remedy  and  file  his 
bill  of  review,  or  for  a  new  trial,  it  could  not  be  returna- 
ble earlier  than  the  next  term,  nor  be  triable  till  the  sec- 
ond term  loUowing  the  unsatisfactory  decision.  The  exi- 
gencies of  due  service  of  the  bill  might  still  further  delay 
the  trial  term.  How  idle  would  be  these  legislative  re- 
strictions on  a  motion  for  new  trial,  designed,  as  they  are,  to 
expedite  justice  and  hasten  the  termination  of  law-suits, 
if  one  could  wait  nearly  three  years  and  then  claim  the 
same  advantages  by  merely  writing  out  his  demand  in  the 
shape  of  a  bill^  and  asking  for  a  review  and  reversal  1  We 
cannot  believe  that  the  legislature  intended  to  secure  so 
little  effect  to  these  limitations. 

It  is  true  that  mere  lapse  of  time,  less  than  three  years, 
will  not  be  an  absolute  bar  to  a  bill  for  review,  or  to  a  bill 
for  a  new  trial.  But  it  is  equally  true  that  neither  a  bill 
lor  a  new  trial  nor  a  bill  for  review  against  a  verdict  will 
be  entertained,  unless  some  satisfactory  cause  be  shown 
why  the  complainant  could  not,  with  proper  diligence,  get 
the  just  and  needed  relief  by  the  motion.  27  Oa.^ 
469;  55  7c;.,  667;  38  7rf.,  174;  39  M,678;  56  7rf.,  222, 
363.  The  complainant  has  not  even  attempted  to  show 
such  a  case.    Having  slept  over  its  rights,  it  has  lost  them. 

Let  the  judgment  below  be  affirmed. 


78     26' 

Banes  vs.  Lbb.  \mjoi^ 

1.  The  middle  iaitial  of  the  name  of  the  grantor  in  a  deed  is  generally      '^^  ^ 
immaterial. 

2.  Where  an  initial  of  a  middle  name  was  written  and  erased,  the 
presumption  is  that  the  alteration  was  made  before  the  deed  was 
executed,  unless  the  deed  is  denied  on  oath. 

S.  Where  the  only  objection  to  the  title  of  the  plaintiff  was  that  a 
middle  initial  had  been  written  in  the  name  of  a  grantor  of  a  deed 
on  which  the  plaintiff  relied  and  in  the  signature  thereto,  and  then 
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erased,  and  one  of  the  witnesses  to  the  deed  testified  to  its  geiluine- 
ness  and  there  was  no  conflicting  evidence  nor  any  denial  Oi  the 
deed  on  oath,  a  verdict  for  the  defendant  was  contrary  to  law  and 
evidence. 
March  4.  1881. 

Deeds.   Title.    Erasures.    Verdict.    Before  Jinlge  Han- 
SKLL.     Berrien  Superior  Court.     September  Term,  1883. 

Henry  Banks  brought  complaint  for  land  against  Moses 
0.  Lee.  Plaintiff  showed  a  chain  of  title  from  the  state 
down  to  himself.  Defendant  introduced  no  evidence.  One 
link  in  piaintifTs  chain  was  a  deed  from  William  Bowles, 
or  Boales  (the  grantee  from  the  state)  to  Elijah  Radford. 
In  this  deed,  both  in  the  body  and  signature,  the  name  of 
Bowles  appears  to  have  been  written  with  a  middle  initial, 
probable  *'  R,"  which  was  afterwards  erased.  It  was  dated 
January  26, 1838,  was  probated  for  record  by  B.  J.  Parr, 
a  subscribing  witness  on  August  26, 1848,  and  was  recorded 
March  13, 1880.  Parr  testified  by  interrogatories  that  the 
deed  was  genuine;  that  he  saw  it  signed;  that  he  knew 
nothing  of  any  alteration;  and  that  the  last  time  he  saw 
the  deed  it  was  just  as  it  is  now ;  that  the  grantor  is  dead ; 
and  that  witness  did  not  know  of  his  having  any  middle 
name ;  that  his  son,  who  was  a  subscribing  witness,  was 
named  WilUam  Rabun  Bowles.  The  affidavit  of  probate 
made  by  Parr  contained  a  like  erasure  to  that  in  the  deed. 
These  erasures  are  represented  by  blanks  in  the  record. 

The  jury  found  for  defendant.  Plaintiflf  moved  for  a 
new  trial,  because  the  verdict  was  contrary  to  law  and 
evidence.  The  motion  was  overruled,  and  plaintiff  ex- 
cepted. 

A.  T.  MaoIntyre  ;  James  Banks,  for  plaintiff  in  error. 

H.  G.  Turner,  by  brief,  for  defendant. 

Jackson,  Chief  Justice. 

The  plaintiff  showed  a  complete  chain  of  title,  from  the 
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grant  to  William  Bowles  down  to  himself,  except  that  one 
link  in  the  chain  was  a  deed  made  in  the  year  1838,  by 
William  Bowles  to  Elijah  Radford,  in  which  it  appeared 
that  a  letter,  indicating  the  initial  of  a  middle  name,  was 
erased  from  the  name  of  Bowles,  the  grantor,  in  the  body 
and  signature  of  the  deed,  but  one  of  the  witnesses  to  the 
deed,  and  that  one  who  made  probate  of  it  for  record  in 
1848,  swore,  on  interrogatories  sued  out  in  the  case,  that 
the  deed  was  genuine ;  that  he  saw  William  Bowles,  of 
Jackson  county,  sign  it;  that  he  signed  it  as  a  witness,  and 
saw  the  two  other  witnesses  also  sign  it  as  such,  and  that 
the  last  time  he  saw  it,  it  was  as  it  is  now. 

The  defendant  introduced  no  testimony,  but  the  jury 
found  for  him,  and  the  question  is,  should  that  verdict 
stand,  or  is  it  unsupported  by  the  law  and  the  evidenced 

We  think  that  the  initial  of  the  middle  name  is  imma- 
terial. Coke  on  Littleton,  3a;  1  Ld.  Raymond  R,  562;  6 
Johnson,  84  ;  1  HUl,  102 ;  12  Peters,  453 ;  14  /</.,  823;  37 
Tex.,  503  ;  25  111.,  255,  cited  by  plaintiff  in  error. 

The  presumption  is  that  the  alteration  was  made  before 
the  deed  was  executed,  unless  the  deed  is  denied  on  oath. 
45  Oa,^  544,  and  cases  there  cited.  In  the  case  at  bar,  it 
is  true  the  signature  to  the  deed  appears  to  have  had  the 
"R,"  the  initial  letter  of  a  middle  name,  erased,  as  well  as 
the  same  letter  in  the  body  of  the  dee  J,  which  looks  strange ; 
but,  then,  the  genuineness  of  the  deed  and  the  factum  of 
its  execution  is  clearly  proved  by  the  witness  sworn  in  the 
case,  and  that  is  enough.  58  Oa,^  590,  last  part  of  opinion 
in  Hill  vs.  Nisbei^  trustee.  The  question  was  the  identity 
of  the  man.  Did  that  Bowies,  the  grantee  of  the  land 
from  the  state,  sell  to  Radford  and  make  this  deed?  The 
only  circumstance  of  suspicion  is  the  obliteration  of  the 
letter  '*R;"  and  where  the  genuineness  oi'  the  deed  is 
proved  beyond  question  by  the  witness  who  attested  it  in 
183^,  and  when  that  fact,  together  with  the  immateriality 
in  general  of  that  middle  initial  letter,  or  the  middle  name 
itself,  is  considered,  it  becomes  plain  that  the  verdict  is 
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contrary  to  law,  and  without  evidence  enough  to  sup- 
port it. 

See  also  cited  by  plaintiff  in  error,  44  Ver.,  41-3  ;  Oode 
of  Georgia,  §§2853,  2852 ;  02  Ga.,  5  ' ;  13  Me.,  3^r,. 

It  ^'ollows  that  the  new  trial  sliould  have  been  grunted. 

Judgment  reversed. 


28| 

^  Lingo,  marshal,  vs.  Harris. 


A  claim  cannot  be  interposed  m  forma  pauperU  to  property  levied  on 
unde;  a  tax  execution  issued  by  a  municij>al  corporation.  Such 
claims  must  be  made  under  the  provisions  of  §896  of  the  Code,  and 
do  not  fall  within  §3733. 

(a.)  The  history  of  clainis,  and  the  distinction  between  those  under 
ordinary  judgments  and  under  tax/?,  fa^.^  discussed. 

(6.)  As  a  general  rule,  the  state  is  not  bound  by  the  passage  of  a  law 
unless  named  therein,  or  unless  the  wor.lsof  the  act  are  so  plain, 
clear  ani  unmistakable  as  to  leave  no  djabt  as  to  the  intention  of 
the  legislature.  When  there  is  doubt,  it  will  be  resolved  in  favor 
of  the  public.  Municipal  corporations  being  political  divisions  ol 
the  state,  and  exercising  a  part  of  its  sovereignty,  the  same  rule 
applies  as  to  claims  under  tax  executions  issued  by  them  as  under 
those  issued  by  the  state* 

April  8,  1884. 

Tax.  Municipal  Corporations.  Laws.  Claim.  Before 
Julge  Fort.    Sumter  County.     At  Chambers.    February 

29,  1884. 

Peggy  Harris  filed  her  petition  to  compel  A.  P.  Lingo, 
the  city  marshal  of  Americus,  to  accept  and  return  to  the 
superior  court  a  claim  which  she  had  tendered  to  him  to  a 
lot  levied  on  as  the  property  of  Ben.  Harris  for  a  license  tax 
due  by  him.  One  ground  urged  by  the  defendant  against 
the  grant  of  a  mandamus  was  that  the  claim  tendered  was 
in  forma  pauperU^  and  that  such  a  claim  to  such  a  tax^. 
fa.  was  not  lawful.  The  court  granted  the  mandamus^ 
and  defendant  excepted. 

Eaiiv^ins  &  Eawkins,  for  plaintiff  in  error. 
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B.  B.  HiNTON,  for  defendant. 
Blandford,  Justice. 

The  question  which  arises  from  the  record  in  this  case 
is,  whether  property  levied  on  by  a  tax  execution,  is- 
sued by  a  municipal  corporation,  can  be  claimed  by  and 
under  an  affidavit  in  fjvma  pauperis^  or  provided  in  the 
act  of  1870,  p.  411,  Code,  §3733,  or  not 

Prior  to  the  judiciary  act  of  16th  February,  1799,  no 
claim  could  be  interposed  to  property  levied  on  by  execu- 
tions issued  upon  judgments  at  law,  but  the  same  was  sold, 
leaving  the  parties  interested  to  their  actions  for  redress ; 
but  by  virtue  of  that  act,  an  J  subsequent  acts  amendatory 
thereof,  as  will  be  found  embraced  in  §§3725  to  3733  of 
the  Code,  it  was  provided  that,  where  property  was  levied 
on,  which  was  claimed  by  a  person  nc  t  a  party  to  such 
execution,  he  might  claim  the  same  by  making  the  affida- 
vit and  giving  bond,  with  security  payable  to  the  plaintiff, 
conditioned  to  pay  all  damages  which  the  jury,  on  the  trial 
of  the  right  of  property,  might  assess  against  the  claimant 
No  one  ever  supposed,  under  the  claim  laws  referred  to, 
that  the  same  extended  to  property  levied  on  by  tax  exe- 
cutions. In  the  act  of  1810,  which  was  amended  by  the 
act  of  1340,  which  acts  are  embraced  in  §896  of  the  Code, 
it  is  provided  that  where  property  is  levied  on  by  tax 
executions,  claims  are  allowed  by  the  claimant's  giving 
bond  and  security  for  the  eventual  condemnation  money^ 
and  if  found  subject,  such  claimant  and  his  sureties  shall 
be  in  all  respects  liable,  as  on  appeal  bond. 

So  it  can  be  seen  what  was  the  legislation  and  policy 
of  the  state  up  to  the  passage  of  the  act  of  1^70.  The 
claims  to  property  levied  on  by  executions  issued  upon 
judgments  at  law  imposed  a  different  liability  on  claimants 
and  their  sureties  than  the  liability  of  claimants,  and  their 
sureties,  to  property  levied  on  by  tax  executions.  In  the 
former  casej  the  claimant  und  his  sureties  were  only  liable 
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for  sach  damages  as  the  jury  might  assess  against  them; 
while  in  the  latter,  the  claimant  and  his  sureties  were  lia- 
ble for  the  condemnation  money,  if  the  property  was  found 
subject,  and  judgment  for  the  full  amount  of  the  tax  might 
be  entered  instanter  against  the  claimant  and  his  sureties. 
These  two  classes  of  claimants  are  separate  and  distinct, 
with  separate  and  distinct  liabilities.  The  act  of  1870 
declares  "  that  in  all  cases  where  claimants  are  unable  to 
give  bond  and  security,  as  now  required  by  law  in  claim 
cases,  it  shall  and  may  be  the  privilege  of  such  claimiut 
to  file,  in  addition  to  the  oath  now  required,  an  affidavit," 
etc.,  which  affidavit  is  the  pauper  affidavit. 

Oan  it  be  that  the  legislature  inteaded,  by  the  use  of  the 
words  '*  claim  cases,'*  to  include  cases  of  claims  under 
levies  by  tax  executions  ?  It  is  not  probable.  It  has  been 
shown  that  there  is  a  wide  distinction  between  the  liability 
of  claimants  and  their  sureties  in  cases  of  claims  to  prop- 
erty levied  on  by  executions  issued  on  judgments  at  law  and 
claims  to  property  levied  on  by  tax  execution.  It  is  to  be 
presumed  that  the  legislature  was  cognizant  of  this  differ- 
ence when  it  enacted  the  law  of  1870.  It  would  be  some- 
what rash  to  presume  that  the  legislature  intended,  by  the 
use  of  the  words  "claim  cases,"  to  include  claim  cases 
which  arose  from  levies  of  tax  executions.  Especially 
would  this  be  so,  when  the  consequence  of  such  a  construc- 
tion might  lead  to  the  embarrassment  of  the  state's  opera- 
tions, the  postponement  of  tho  collection  of  taxes,  and  the 
evil  consequence  growing  out  of  the  same. 

It  is  a  general  rule  that  the  state  is  not  bound  by  the 
passage  of  a  law,  unless  namted  therein,  or  the  words  of 
the  act  should  be  so  plain,  clear  and  unmistakable  as  to 
leave  no  doubt  as  to  the  intention  of  the  legislature.  Where 
there  is  doubt,  it  will  be  resolved  in  favor  of  the  public. 
20  Wallace,  251 ;  92  U.  S.,  618.  This  rule  of  construction 
comes  down  to  us  from  our  English  ancestors,  and  we  re- 
cognize it  as  sound^  and  the  policy  which  originally  dictated 
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it  lives  and  is  in  force  to-day,  and  is  rendered  manifest 
from  the  act  of  1870. 

But  it  is  insisted  that  the  execution  in  the  present  case 
was  issued  by  a  municipal  corporation,  and  is  not  to  be 
considered  as  an  execution  issued  by  a  state  officer. 
This  position  is  equally  untenable.  Municipal  corpora- 
tions, counties,  towns,  etc,  are  political  divisions  of  the 
state,  and  they  exercise  a  part  of  the  sovereignty  of  the 
state  for  the  good  of  the  people. 

So  we  think  that  a  claim  cannot  be  interposed  in  forma 
pauperis  to  property  levied  on  by  a  tax  execution  issued 
by  a  municipal  corporation,  but  the  same  must  be  inter- 
posed as  provided  in  §896  of  the  Code.  And  if  we  are 
right  in  these  views,  it  follows  that  the  order  granting  the 
man^iam?^.  directing  the  city  marshal  to  receive  the  claim 
in  forma  pauperis^  by  the  court  below,  must  be  reversed. 

Judgment  reversed. 


Smith  vs.  Thb  State  of  Georgia. 

On  a  trial  for  murder,  where  it  appeared  that  the  accused,  the  de- 
ceased and  several  others  were  at  work  on  a  ditch ;  that  words  of 
an  unfriendly  character  passed  between  the  accused  and  the  de- 
ceased ;  that  a  quarrel  ensned,  when  the  accused  left  the  ditch, 
procured  the  handle  of  a  pick,  while  he  held  in  his  left  hand  a 
long-handled  shovel,  and  when  within  ten  or  twelve  feet  of  the 
deceased,  the  quarrel  still  going  on,  he  threw  the  pick  handle  at 
deceased,  and  struck  him  on  ihe  head,  inflicting  a  wound  from 
which  he  died,  the  court  should  have  given  in  charge  the  law  of 
voluntary  manslaughter ;  and  a  failure  so  to  do  will  require  a  new 
trial,  although  he  charged  as  to  all  the  other  grades  of  homicide. 

(a.)  If  the  killing  was  without  malice,  that  is,  was  done  without  a 
deliberate  intent  unlawfully  to  take  human  life,  then  it  was  not 
murder.  If  it  was  done  without  malice,  upon  a  sudden  heat  of 
passion,  it  was  voluntary  manslaughter ;  and  whether  it  was  done 
with  or  without  malice  depends  much  upon  the  weapon  used.  If 
done  without  legal  provocation,  upon  a  sudden  falling  out,  with  an 
instrument  not  likely  to  produce  death,  the  jxuy  might  infer  a 
want  of  malice,  and  in  sudi  case  it  would  be  voluntary  manslaugh- 
ter; bat  if  the  killing  was  done  upon  a  sudden  heat  (A  passiiniy 
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provoked  by  words  and  abusiye  langaage  used  by  the  deceased 
with  a  deadly  weapon,  it  would  be  murder,  the  weapon  used  show- 
ing the  intent  on  the  part  of  the  accused  to  take  human  life. 
These  questions  not  having  been  properly  submitted  to  the  jury,  a 
new  trial  is  granted. 
Jackson,  C.  J.,  dissented. 

April  25,  1884. 

Criminal  Law.  Murder.  Manslaughter.  Homicide. 
Before  Judge  Pottle.  Hancock  Superior  Court.  Octo- 
ber Term,  1883. 

Wilson  Smith  was  indicted  for  the  murder  of  Sip.  Ben- 
nett. On  the  trial,  the  evidence  was,  in  brief,  as  follows: 
A  number  of  hands,  among  whom  were  both  defendant 
and  deceased,  were  engaged  in  digging  a  ditch  on  the 
plantation  of  one  Dickson.  Gilbert  Castleberry  was  "boss" 
of  the  squad.  He  told  defendant  and  others  to  get  into 
the  ditch.  Deceased  said,  "  Yes,  Smith,  get  in  the  ditch." 
Defendant  said,  "  I  am  tired  of  you  negroes  meddling  af- 
ter me ;  one  boss  is  enough."  Deceased  said,  "  Get  in  the 
ditch.  Smith."  Defendant  said,  "  You  were  meddling  af- 
ter me  Saturday."  (This  affair  occurred  on  the  following 
Monday.)  Deceased  said,  "What  was  it  I  said  about 
you  ?"  Defendant  said,  "  You  said  my  father-in-law  had 
to  keep  me  up  and  my  family.*'  Deceased  said,  "  He  does 
do  it."  Defendant  said,  "You  are  a  liar."  Deceased  said, 
"  You  are  another  liar."  Defendant  said,  "  If  you  say 
that  again,  I'll  kill  you."  By  that  time,  defendant  bad 
walked  down  the  ditch  about  eight  yards,  with  a  long-han- 
dled shovel  in  his  hand.  Deceased  repeated,  "  He  does 
do  it."  Defendant  jumped  out  of  the  ditch  and  got  a  pick- 
handle  and  said,  "Pay  me  the  meal  you  owe  me."  Deceased, 
who  was  still  at  work  in  the  ditoh,  replied,  "  You  owe  me 
as  much  as  I  owe  you."  Defendant  replied,  "  You  are  a 
liar."  Deceased  said,  "  You  are  another  liar."  By  this 
time,  defendant  had  walked  to  within  twelve  feet  of  de- 
ceased, and  started  to  strike  him.  Then  a  few  words 
passed,  which  the  witnesses  did  not  understand,  defendant 


Digit 


ized  by  Google 


FEBRUARY  TERM,  1884.  83 

Smith  r«.  Tho  Stale  of  Georgia. 

iheu    threw  the   pick-handle,   struck    deceased    on   the 
head   and    knocked    him  down,    where    he    lay  about 
two  or  three  minutes.     He  was  taken  up  and  carried 
off,    and    died    on    Wednesday    morning.      As  he  was 
being  led  out  of  the  ditch,  he  said  to  defendant,  "  Bud, 
I  wasn't    mad   with    >ou;    I    had  no    idea    you    were 
going  to  hit  me  that  way."    The  crowd  called  out  that 
defendant  had  struck  the  man  for  nothing.     He  replied,. 
"  I  knocked  him  down,  and  I'll  knock  another  down.     I'll 
fight  until  I  die.     I'm  no  Georgia  raised  nigger."     When 
deceased  received  the  blow,  he  was  about  half  bent,  shov- 
elling dirt.    Defendant  was  standing  on  the  bank  of  the 
ditch  over  him,  about  twelve  feet  distant.     Defendant 
held  a  shovel  in  his  left  hand,  when  he  threw  the  pick- 
handle  with  his  right.    The  shovel  was  the  one  he  was^ 
working  with  in  the  ditch,  and  which  he  carried  out  of  the- 
ditch  with  him.     He  did  not  strike,  or  attempt  to  strike,, 
with  the  shovel.    No  pick  was  on  the  handle  when  thrown. 
The  pick-handle  was  lying  on  the  side  of  the  ditch ;  the- 
picks  had  been  knocked  off  that  morning  by  order  of  Mr. 
Dickson,  in  order  to  have  them  sharpened. 

One  witness  stated  that  he  knew  of  no  bad  feeling  be- 
tween the  parties;  all  seemed  peaceful,  until  deceased 
said  something  about  defendant's  father-in-law  "  finding  "' 
him  and  his  family. 

The  physician,  who  attended  deceased  before  his  death,, 
gave  his  opinion  that  death  resulted  from  the  blow,  and. 
stated  as  follows  in  regard  to  the  pick-handle  with  which, 
the  injury  was  done :  "  The  pick-handle  shown  witness  is- 
a  weapon  that  would  produce  death.  This  stick  thrown: 
by  one  man  at  another  and  striking  him  on  the  head  would' 
not  always  produce  death,  and  thrown  twelve  or  fifteen* 
feet,  I  don't  think  it  would  be  likely  to  hit  a  man  and  to- 
prodace  death.  It  would  depend  on  the  force  used  and 
the  place  hit." 
The  jury  found  the  defendant  guilty,  and  he  was  sen- 
V73-4 
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tenced  to  be  executed.     He  moved  for  a  new  trial,  on  the 
following  among  other  grounds : 

(1.)  Because  the  court  refused  to  charge  as  requested: 
*•  Words  may  justify  a  battery;  and  if  you  believe  from 
the  evidence  that  the  prisoner  did  not  intend  to  kill  de- 
ceased, but  to  resent  an  insult  with  a  battery,  with  an  in- 
strument not  likely  to  produce  death,  then  he  is  not  guilty 
•of  murder,  but  may  be  guilty  of  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act,  or  a  lawful  act  with- 
out due  caution  and  circumspection,  as  you  may  deter- 
mine from  the  testimony.'* 

(2.)  Because  the  court  charged  as  follows  :  "  Whatever 
of  evidence  there  may  be  before  you  of  opprobrious  words 
or  obusive  language,  you  cannot  consider  them  as  a  justifi- 
cation, for  the  law  expressly  says  that  provocation  by  words 
•er  contemptuous  gestures  shall  in  no  case  free  the  person 
iilling  from  the  crime  and  guilt  of  murder.     It  makes  no 
difference  who  was  right  or  wrong  in  the  use  of  words  or 
insults.    Those  words  or  that  language  shall  not  justify 
the  act,  nor  shall  they  reduce  the  crime  to  manslaughter.'' 
(3.)  Because  the  court  charged  as  follows :  "  An  assault 
■or  battery  with  a  bludgeon  or  stick  of  such  size  as,  if  used 
on  a  human  being,  would  likely  produce  death,  is  an  un- 
lawful act,  and  if  it  be  used  positively  and  without  any 
intention  to  kill,  but  nevertheless  death  ensues,  while,  un- 
der the  definition  it  would  be  involuntary  manslaughter, 
under  the  law,  it  would  be  murder.*' 
The  motion  was  overruled,  and  defendant  excepted. 

S..  T.  Jordan,  for  plaintiff  in  error. 

0.  Andbbson,  attorney  general;  Jambs  A.  Harlbt,  solic- 
itor general,  by  Harrison  &  Pbeples,  for  the  state. 

Blandford,  Justice. 

The  plaintiff  in  error  was  indicted  for  the  murder  of 
Scip.  Bennett,  tried  and  found  guilty,  and  made  his  motion 
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for  new  trial  on  several  grounds,  which  was  overruled  by 
the  court,  and  this  decision  is  excepted  to,  and  error  is  now 
here  assigned  thereon. 

The  testimony  in  the  case  shows  that  the  accused,  de- 
ceased and  several  others  were  at  work  on  a  ditch.   There 
were  words  of  an  unfriendly  character  between  the  accused 
and  deceased ;  a  quarrel  ensued,  when  the  accused  left  the 
ditch  and  procured  the  handle  of  a  pick,  while  he  held  in 
his  left  hand  a  long-handled  shovel ;  when  within  ten  or 
twelve  f&et  of  deceased,  the  quarrel  going  on,  he  threw  the 
pick  handle  at  deceased,  and  struck  him  on  the  head,  inflict- 
ing a  wound  from  which  he  died.    The  court  charged  upon 
all  the  grades  of  homicide,  except  that  of  voluntary  man- 
slaughter.    He  should  have  charged  also  upon  this  grade 
of  homicide.    The  evidence  in  the  case  made  it  necessary 
that  the  jury  should  have  considered  this  branch  of  hom- 
icide.    If  the  killing  was  without  malice,  that  is,  it  was 
done  without  a  deliberate  intent  unlawfully  to  take  hu- 
man life,  then  it  was  not  murder.     If  it  was  done  without 
malice,  upon  a  sudden  heat  of  passion,  then  it  was  volun- 
tary  manslaughter;    and  whether  it  was  done  with  or 
without  malice  depends  much  upon  the  weapon  used-     If 
done  without  legal  provocation,  upon  a  sudden  falling  out, 
with  an  instrument  not  likely  to  produce  death,  then  the 
jury  might  infer  a  want  of  malice ;  in  such  case,  it  would 
be  voluntary  manslaughter.  See  Foster's  Grown  law,  291 ; 
61  Oa.^  880;  Rosooe's  Orim.  Ev.,  695;  1st  East's  P.  O., 
236;  1  Russ.  on  Crimes,  783;   18   Oa.^  17;  80  /rf.,  70. 
But  if  the  killing  was  done  upon  a  sudden  heat  of  passion, 
provoked  bywords  and  abusive  language  used  by  deceased, 
with  a  deadly  weapon,  it  would  be  murder,  because  the 
weapon  used  would  show  intent  on  the  part  of  the  accused 
to  take  human  life.     At  all  events,  these  questions  should 
have  been  put  fairly  before  the  jury  by  the  court,  so  that 
they  might  determine  whether  the  accused  was  guilty  of 
murder  or  voluntary  manslaughter. 
We  express  no  opinion  upon  the  facts  of  this  case,  as 
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there  will  have  to  be  another  trial  of  the  same,  nor  is  it 
necessary  to  notice  other  assignments  of  error  in  the  re- 
cordj  as  we  presume  that  they  may  not  occur  on  another 
trial. 

Let  the  judgment  of  the  court  below  be  reversed. 

Hall,  Justice,  concurred,  but  furnished  no  written  opin- 
ion. 

Jackson,  Ohief  Justice,  dissenting. 

I  am  unable  to  see  how,  under  the  law  applied  to  the 
facts  of  this  case,  disclosed  in  the  record  and  fully  reported 
by  the  reporter,  the  case  can  be  reduced  from  murder  to 
voluntary  manslaughter.    There  was  no  attempt  by  the 
person  killed  to  hurt  the  defendant,  no  assault  upon  him, 
nor  anything  equivalent  thereto,  "  to  justify  the  excite- 
ment of  passion,  and  to  exclude  all  idea  of  deliberation  or 
malice,  eitherexpress  or  implied."    The  only  provocation 
was  by  the  words  in  regard  to  the  support  of  defendant  by 
his  father  in-law,  which    the  law  declares  "shall  in  no 
case  be  sufficient  to  firee  the  person  killing  from  the  guilt 
and  crime  of  murder."     Section  4325  of  our  Code  abso- 
lutely concludes  the  case.    There  was  proof  of  express 
malice.    The  difficulty  of  the  Saturday  before,  referred  to 
by  the  slayer  at  the  time  of  the  killing,  shows  the  malice 
of  the  defendant  rankling  in  his  breast  two  or  three  days. 
The  case  was  tried  upon  the  issue  whether  or  not  the 
killing  was  intentional;  or,  in  other  words,  was  with  a 
weapon  likely  to  produce  death.    The  jury  passed  on  that 
issue,  and,  in  my  judgment,  found  on  it  the  only  verdict 
possible  under  the  facts.     The  man  killed  never  raised  his 
head  from  his  work  in  the  ditch ;  the  slayer  got  up  out  of 
the  ditch,  where  he  too  was  at  work  in  another  part  of  it, 
got  a  pick-handle  from  a  tree  against  which  it  was  left 
leaning,  walked  deliberately  to  where  the  killed  was  at 
work,  until  he  got  over  him  in  good  hurling  distance  from 
the  top  or  edge  of  the  deep  ditch,  thence  hurled  this  pick- 
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handle,  proved  to  be  a  weapon  likely  to  produce  death, 
upon  the  back  of  the  head  of  the  killed,  who  showed  no 
fight,  and  offered  no  resistance,  and  hurled  his  soul  into 
eternity.  If  this  be  manslaughter,  voluntary  manslaugh- 
ter, what  is  murder  ?  A  j  udgmen t  that  the  facts  can  make 
it  less  than  murder,  under  any  possible  construction  of 
them,  as  between  it  and  voluntary  manslaughter,  is  a  naked 
repeal  by  the  judiciary  of  the  law  of  the  state  in  section 
4325  of  the  Code.  Having  no  disposition  to  repeal  that 
law,  and  no  power  to  repeal  it,  if  so  disposed,  I  am  con- 
strained to  dissent  from  the  judgment  of  the  majority  of 
this  court,  and  to  express  my  concurrence  with  the  view 
of  the  care  taken  by  the  able  and  experienced  circuit  judge 
who  presided  on  the  trial.  No  request  was  made  of  him 
to  give  the  jury  in  charge  the  law  of  voluntary  man 
slaughter.  No  idea  that  voluntary  manslaughter  was  in 
the  case  appears  to  have  been  in  anybody's  mind  pending 
the  trial ;  it  was  the  clutch  of  a  dying  man  at  a  straw,  after 
he  had  caught  at  everything  else  during  the  trial;  that 
clutch,  in  the  persistent  grasp  of  his  able  and  energetic 
counsel,  has  magnified  the  straw  into  a  life-preserver,  so 
-far  as  this  conviction  by  this  jury  has  been  overturned ; 
and  thus  kept  above  water  for  another  struggle,  he  may 
reach  the  shore  of  safety. 

Whilst  my  duty  to  the  law,  as  I  understand  it,  will  not 
permit  me  to  look  at  the  straw  through  such  a  magnifying 
f;lass,but  to  see  it  only  with  the  naked  eye  of  unexaggerated 
truth,  and  descry  what  the  visible  thing  actually  is  in  its 
insignificance,  I  admire  the  persistence  of  that  intellectual 
force  which  has  worked  a  marvel  so  great,  and  decline  to 
comment  further  on  the  facts,  lest  I  might  say  something 
which  might  deprive  the  defendant  of  that  fair  and  un- 
prejudiced new  trial  to  which  this  court  decides  he  is  en- 
titled. 

That  trial  will  be  upon  facts  de  novo;  and  upon  them 
and  any  new  facts,  togetoer  with  such  light  as  they  may 
throw  upon  the  old,  of  course   I  express  no  opinion.     I 
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look  only  on  this  case  now  made  on  this  record,  and  hold 
that  upon  it  the  judge  of  the  superior  court  committed 
no  error  in  overruling  the  motion  for  a  new  trial. 


lol  700  Brown  vs.  The  Statb  of  Georgia. 

|1Q3    703 

113  9ii|  1.  The  caption  of  the  act  of  1881  is  "to  provide  for  tho  collection  of 

the  special  taxes  imposed  by  law  on  dealers  ia  spirituous  or  malt 
liquors,  or  intoxicating  bitters,  and  for  other  purposes."  In  the 
body  of  the  act,  it  is  provided  that,  upon  failure  to  pay  such  taxi 
the  dealer  may  be  indicted  and  punished  for  a  misdemeanor : 
Held  J  that  such  act  was  objectionable,  neither  as  containing  matter 
different  from  its  title,  nor  as  containing  more  than  one  subject- 
matter. 

2.  Construing  the  constitutional  prohibition  against  special  laws  as 
to  taxation  with  the  provision  that  taxation  shall  be  uniform 
upon  the  sams  class  of  subjects,  and  also  with  the  provision  which 
authorizes  a  special  tax  upon  the  sale  of  spirituous  or  malt  liquors, 
there  was  nothing  unconstitutional  in  the  act  of  1881 . 

3.  The  act  of  1881,  imposing  a  special  tax  on  the  sale  of  liquors,  is  a 
general  law,  and  not  repugnant  to  the  provision  of  the  constitution 
which  provides  that  no  special  law  shall  be  passed  upon  a  subject 
which  has  been  provided  for  by  an  existing  general  law. 

4.  If  it  be  shown  that  a  person  or  firm  registered  as  dealers  in  spir- 
ituous or  malt  liquors,  or  intoxicating  bitters,  the  presumption 
would  be  that  they  were  carrying  on  the  business  of  dealers 
therein,  and  the  onus  of  proving  the  contrary  would  be  upon 
them. 

(a.)  There  was  proof  in  this  case  that  liquors  were  sold  after  the  regp- 
istration,  and  before  the  pa3anent  of  the  tax. 
March  4, 1881 

Constitutional  Law.  Laws.  Criminal  Law.  Before 
Judge  HuTCHiNS.  Gwinnett  Superior  Court.  September 
Adjourned  Term,  1883. 

Reported  in  the  decision. 

Black  &  Albert,  for  plaintiff  in  error. 

A  L.  ^rrcHBLL,  solicitor  general,  by  Harrison  &  Pabplbs^ 
for  the  state. 
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Hall,  Justice. 

The  defendant,  who  was  a  registered  liquor  dealer,  was  in- 
dicted, tried  and  convicted  for  selling  liquor,  after  being  so 
registered,  and  before  paying  the  specific  tax  required  by 
law.  This  indictment  was  framed  in  pursuance  of  the  act  of 
the  general  assembly,  approved  September  15,  1881,  en- 
titled "an  act  to  provide  for  the  collection  of  the  special  taxes 
imposed  by  law  on  dealers  in  spirituous  or  malt  liquors,  or 
intoxicating  bitters,  and  for  others  purposes."  Acts  1880-1» 
p.  42  ;  Code,  §809  (g),  (h). 

1.  It  is  insisted  that  the  act,  in  so  far  as  it  authorizes  this 
prosecution,  is  in  conflict  with  art.  3,  sec.  7,  par.  8, 
of  the  constitution  of  the  state.  Code,  §5067,  in  two  respects : 
flist,  that  it  contains  matter  different  from  what  is  ex- 
piebsed  in  its  title;  and  secondly,  that  it  refers  to  more 
than  one  subject-matter.  It  is  manifest,  from  a  considera 
tion  of  the  various  provisions  of  the  act,  that  it  has  but  a 
single  purpose.  Its  sole  object  is  to  provide  remedies  for 
the  collection  of  the  tax  mentioned  in  its  title.  It  is  true 
that  its  details  are  elaborate  and  minute,  but  there  is  noth- 
ing in  them  different  from  what  its  title  expresses.  The 
indictment  for  which  it  provides  is  only  a  means  to  the 
end  for  which  it  was  passed.  The  views  of  this  court  upon 
both  these  questions  have  been  recently  expressed  in  the 
case  of  Howell  vs.  The  State^  71  G'a.,  224,  and  to  that  case 
we  refer  as  decisive  upon  these  points. 

2.  It  is  urged  further,  that  it  violates  art.  7,  sec.  2 
par.  1,  of  the  constitution.  Code,  §5181,  in  that  it  is  a  special 
Lw  relating  to  taxation,  which  is  thereby  required  to  be 
levied  and  collected  under  general  laws.  The  former 
clause  of  this  paragraph  requires  all  taxation  to  be  uni- 
form upon  the  same  class  of  subjects,  and  should  be  con- 
strued in  connection  with  the  above  requirement,  as  should 
also  art.  8,  sec.  3,  par.  1,  of  the  constitution.  Code, 
§5206,  which  expressly  authorizes  the  assessment  of  a 
8pecial  tax  by  the  general  assembly  upon   the  sale  oi 
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spirituous  and  malt  liquors,  for  the  support  of  commoa 
schools.  Takeii  together,  these  clauses  of  the  constitution 
fully  vindicate  this  wise  and  salutary  legislation,  and  ren- 
der unnecessary  further  suggestion  or  argument  upon  the 
subject. 

3.  Again,  it  is  contended  that  this  is  a  special  law  upon  a 
subject  which  has  been  provided  for  by  an  existing  general 
law,  and  is  therefore  repugnant  to  art.  1,  sec.  4,  par.  1, 
of  the  constitution,  Code,  §5027,  This  suggestion  presents 
a  singular  confusion  of  terms,  if  not  of  ideas.  The  very 
section  in  question  defines  laws  of  a  general  nature  to  be 
such  as  "have  uniform  operation  throughout  the  state.'' 
This  law  is  certainly  confined  to  no  one  county  or  locality, 
but  has  operation  in  every  county  and  locality  within  the 
limits  of  the  state  where  spirituous  or  malt  liquors  are 
sold.     See  Howell  vs.  The  State^  ut  supra. 

4.  The  court  charged  the  jury  that,  if  defendant  and  his 
partner  registered,  as  alleged  in  the  indictment,  the  pre- 
sumption was  that  they  were  carrying  on  the  business  of 
dealers  in  spirituous  or  malt  liquors  and  intoxicating  bit- 
ters, as  a  firm  or  partnership,  and  if  he  denies  this,  it  would 
be  incumbent  on  him  to  show  by  witnesses  that  such  was 
not  the  case.  Upon  the  words  of  the  act,  and  analogizing  1  his 
to  an  indictment  for  retailing  spirituous  liquors  without  a  li- 
cense, to  which  it  bears  an  intimate  relationship,  we  are  of 
the  opinion  there  was  no  error  in  the  charge.  In  a  case  for  re- 
tailing without  license,  the  staj^  is  required  to  show  the  re- 
tailing only ;  and  if  the  defendant  would  protect  himself 
ivomthe prima faoie  presumption  thus  raised  against  him, 
he  must  produce  his  license.  So  in  this  instance,  if  he  would 
explain  the  presumption  raised  to  his  disadvantage,  he 
should  have  shown  either  that  he  did  not  sell,  or  that  he  had 
paid  the  special  tax  after  registering,  before  doing  so.  Be 
this  as  it  may,  one  thing  is  clear,  there  was  sufficient  proof 
in  this  second,  uncontradicted,  to  show  that  this  traffic  was 
carried  on  between  the  time  of  registering  and  paying  the 
tax.     Nearly  six  months  elapsed  between  these  periods^ 
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the  registration  and  the  payment  of  the  tax, — and  the  de- 
fendant, in  his  statement  to  the  jury,  impliedly  admits  his 
guilt  by  endeavoring  to  give  a  reason — a  very  lame  one, 
it  must  be  admitted — why  he  had  not  complied  with  the 
law  and  paid  his  tax.  He  waited  for  the  tax  collector  to 
call  on  and  remind  him  of  his  duty.  The  law  imposes  no 
such  obligation  upon  that  officer,  and  entrusts  him  with 
no  such  discretion,  and  wisely  withholds  from  him  the 
power  to  indulge  liquor  dealers.  Code,  §809  (g),  (h). 
Judgment  affirmed. 


Harris  vs.  Thb  State  or  Georgia. 

1.  In  an  indictment  for  malicioas  mischief  in  injuring  or  destroying 
property,  under  section  4627  of  the  Code,  it  is  sufficient  to  allege 
that  property  has  been  destroyed  by  defendant  and  to  describe  the 
property  and  name  the  owners  of  it.  It  is  unnecessary  to  allege 
or  prove  the  amount  of  damage  or  injury  to  the  owner  of  the  prop- 
erty. 

2.  If  a  man  and  his  wife  and  tenant,  to  whom  certain  planted  crops 
belonged,  had  leave  to  cultivate  the  land  forming  a  part  of  the  right 
of  way  of  a  railroad  from  the  authorities  of  the  road,  and  did  so, 
the  crop  was  theirs;  and  if  another,  though  acting  under  leave  of 
the  same  authorities  to  open  a  road  on  the  right  of  way,  used  it 
maliciously  to  destroy  the  crops,  he  would  be  guilty  of  malicious 
mischief;  alUer,  if  he  acted  in  good  faith  to  open  the  road,  and 
without  malice  or  spite. 

(a.)  There  was  sufficient  evidence  of  malice  in  this  case  to  sustain  a 
verdict  of  guilty. 

(6.)  There  was  no  evidence  showing  legal  authority  from  the  county 
to  open  the  road,  nor  that  the  defendant  was  an  overseer  of  roads 
for  the  place  where  this  road  was  opened ;  if  he  were,  he  could  not 
use  his  office  to  gratify  malice  and  ill  will  toward  others. 

Iftroh  18, 1884. 

Criminal    Law.    Malicious    Mischief.    Before    Judge 
BBANnAM.    Henry  Superior  Court.    April  Term,  1888. 

Reported  in  the  decision. 

M.    V.  McKibben;  T.  B.    Oabanibs,  by  Harrison  & 
Pbkples,  for  plaintiff  in  error. 
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E.  WoMACK,  solicitor  general,  for  the  state. 
Jaoeson,  Chief  Justice. 

The  defendant  was  indicted  for  maliciously  destroying 
the  crops  of  corn  and  wheat  of  certain  persons  named  in  the 
indictment,  under  section  4627  of  the  Code.  Having  been 
found  guilty,  he  moved  for  a  new  trial ;  it  was  denied  him, 
and  he  brought  the  case  here  for  review  by  this  court. 

Two  grounds  for  the  motion  are  insisted  on  here,  the  first 
and  third,  the  second  being  abandoned. 

1.  The  first  is  that  the  indictment  failed  "to  allege  any 
damage  or  injury  to  the  persons  owning  the  crops  defend- 
ant is  charged  with  having  maliciously  destroyed,'*  and 
that  the  court  erred  in  not  quashing  the  same.  The  sec- 
tion, on  which  tlie  solicitor  general  bases  the  accusation,  is 
that  "  all  other  acts  of  wilful  and  malicious  mischief,  in 
the  injuring  or  destroying  any  other  public  or  private 
property,  not  herein  enumerated,  shall  be  punished,"  etc. 
This  is  a  charge  of  wilfully  and  maliciously  destroying 
the  corn  and  wheat  crops  owned  by  the  persons  named, 
and  is  in  the  language  of  the  section,  and  therefore  suflB- 
cient,  under  section  4628  of  the  Code,  which  enacts  that  it 
shall  be  sufl5cient  if  set  out  "  in  the  terms  and  language  of 
the  Code,  or  so  plainly  that  the  nature  of  the  offense 
charged  may  be  easily  understood  by  the  jury."  This  Is 
both  in  the  terms  and  language  of  the  Code,  and  can  be 
easily  understood  by  any  jury.  It  is  neither  necessary  to 
set  out  nor  to  prove  the  amount  of  damage  or  injury. 
Much  malicious  mischief  is  done  where  damage  to  the 
persons  injured  is  incapable  of  allegation  and  proof.  It 
is  certainly  enough  to  say  that  property  i^  destroyed,  and 
to  describe  the  property  and  name  the  owner  or  owners 
of  it. 

2.  The  other  ground  is  that  the  verdict  is  contrary  to 
the  evidence  and  the  law  of  the  case. 

The  facts  substantially  are  that  there  was  bad  feeling 
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between  the  defendant  and  prosecutor;  that  prosecutor 
had  com  planted,  as  well  as  wheat  sown,  on  lands  of  his 
own  and  his  wife,  including  the  right  of  way  of  the  rail- 
road up  to  the  road-bed;  that  prosecutor  had  conveyed 
the  right  of  way,  buUhis  wife  had  not;  that  he  claimed,  and 
so  testified,  that  he  had  leave  of  the  railroad  authorities 
to  plant  to  the  road-bed,  and  that  the  defendant  on  trial, 
and  others  also  indicted,  laid  oiT  a  road  within  the  right  of 
way  and  plowed  up  the  crops  so  planted  and  sowed  for  a 
considorable  distance  along  the  railroad.  The  defendant 
contended  that  he  had  authority  of  law  from  the  railroad 
authorities  and  the  commissioners  of  roads  in  the  county 
to  open  the  road,  and  the  evidence  on  the  point  whether 
he  had  it  or  not  from  the  company,  and  whether  the  pros- 
ecutor had  the  right  to  cultivate  the  right  of  way  or  not, 
was  conflicting.  There  was  no  legal  authority  from  the 
county  authorities  to  open  the  road  in  evidence. 

On  this  state  of  facts,  the  court  instructed  the  jury  to  the 
eflFect  that,  if  the  prosecutor  and  his  wife  and  tenant,  to 
whom  the  crops  belonged,  had  leave  to  cultivate  the  land 
by  the  railroad  authorities,  the  crop  was  theirs,  and  if  the 
defendant,  though  acting  under  leave  of  the  same  author- 
ities to  open  a  road  on  the  right  of  way,  used  it  maliciously 
to  destroy  the  crops,  then  he  would  be  guilty ;  but  if  he 
acted  in  good  faith,  to  open  a  road  under  that  authority, 
and  without  malice  or  spite  towards  those  who  had  the 
crops  so  planted,  or  either  of  them,  then  he  would  not  be 
guilty. 

We  think  that  this  charge  is  as  fair  and  favorable  to  the 
defendant  as  the  facts  warranted,  and  that  there  is  suffi- 
cient evidence  to  sustain  the  verdict  of  guilty  on  the  issue 
thereby  submitted  to  the  jury. 

There  was  no  legal  authority  in  evidence  from  the  county 
for  opening  this  road.  The  authority  from  the  company 
was  a  note  addressed  by  an  official,  probably  the  right 
man,  to  Smith  et  aly  \o  open  a  road,  but  to  guard  the  rights 
of  Glass,  the  prosecutor  and  owner  of  the  crops  ;  no  no- 
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tice  was  given  to  him ,  defendant  had  bad  feeling  towards 
him,  and  if  et  al.  embraced  him,  yet  these  facts  are  suffi- 
cient to  authorize  a  verdict  that  he  acted  in  malice.  True, 
he  claims  to  be  an  overseer  of  the  road  near  there,  but  his 
authority  did  not  extend  to  this  place,  so  far  as  this  record 
exhibits  the  facts ;  and  if  it  did,  he  covld  not  use  it  to  grat- 
ify private  malice  and  ill  will  towards  others. 

Whilst,  as  others  are  indicted  and  may  be  tried  for  the 
same  offense,  we  express  no  opinion  upon  what  ought  to 
be  the  verdict  of  the  jury,  yet  we  must  follow  inflexibly 
the  well  settled  rule  so  often  laid  down,  that,  on  issues  of 
fact,  the  jury  and  presiding  judge  will  not  be  controlled  by 
this  court  where  there  is  sufficient  evidence  to  sustain 
their  action,  however  that  evidence  may  conflict  with  that 
on  the  other  side.  The  credibility  and  weight  of  it  are  for 
the  jury,  and  the  judge  who  presides  alone  has  the  discre- 
tion in  conflicts  of  the  sort  to  grant  or  refuse  a  new  trial. 
There  is  no  abuse  of  that  discretion  in  this  case* 

Judgment  affirmed. 


HuNTBR  et  al.  V8.  Colquitt,  governor. 

Where  a  prosecution  in  a  state  court  Is  duly  removed  to  the  circuit 
court  of  the  United  States,  and  the  jurisdiction  of  that  court  at- 
taches, the  subsequent  action  of  the  state  court  in  forfeiting  the 
recognizance  of  the  defendant  for  his  non-appearance  is  coram  non 
judice  and  void;  but  where  the  case  was  never  duly  removed,  and 
it  was  dismissed  from  the  United  States  court  on  the  ground  that 
that  court  had  no  jurisdiction  of  it,  a  forfeiture  of  the 
recognizance  for  non-appearance  in  the  state  court  would  be  good. 
Before  the  jurisdiction  of  the  state  court  will  cease  in  such  cases* 
the  jurisdiction  of  the  United  States  court  must  attoch ;  and  where 
the  jurisdiction  of  the  latter  court  never  attached,  that  of  the 
former  was  never  lost. 
February  19,  18S4. 

United  States  Courts.     Removal  of  Causes.     Criminal 
Law.    Recognizance.    Principal  and  Surety.    Judgments. 
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Before  Judge  Brown.    Milton  Superior  Court.     August 
Term,  1883. 

Reported  in  the  decision. 

Thomas  L.  Lewis;  Qeorgb  Toomas,  for  plaintiffs  in 
error. 

Gkorgk  F.  Gober,  solicitor  general,  for  defendant. 

Blandpord,  Justice. 

Hunter  was  indicted  in  the  superior  court  of  Milton 
county  for  the  offense  of  retailing  spirituous  liquors  with- 
out license.  He  filed  his  petition  with  the  clerk  of  the 
circuit  court  of  the  United  States  to  remove  said  cause 
from  the  state  court  to  that  court.  When  the  case  was 
reached  in  that  court,  it  was  dismissed  by  the  court,  upon 
the  ground  that  the  circuit  court  of  the  United  States  had 
no  jurisdiction  of  the  case.  After  the  case  had  been  entered 
on  the  docket  of  the  United  States  court,  and  before  the 
dismissal  of  the  same,  the  case  was  called  in  the  state 
court,  and  Hunter  not  appearing,  a  forfeiture  nisi  was  en- 
tered on  his  bond  for  appearance,  which  was  duly  served 
on  Hunter  and  his  sureties,  and  at  the  succeeding  term  of 
the  state  court,  no  cause  being  shown,  a  forfeiture  absolute 
was  entered  on  said  bond.  A  writ  of  execution  being  issued 
on  the  latter  judgment,  and  levied  on  the  property  of  the 
sureties,  they  filed  their  afl5davit  of  illegality,  in  which 
they  claimed  that  the  judgment  absolute  was  null  and 
void,  because  the  state  court  had  no  jurisdiction  to  render 
the  judgment  by  reason  of  the  proceedings  to  remove  the 
case  to  the  United  States  court.  The  court  below  over- 
ruled the  illegality,  and  defendant  excepted,  and  assigns 
said  ruling  of  the  court  below  as  error. 

The  decision  of  the  court  below  is  most  manifestly  cor- 
rect. The  attempt  by  the  plaintiff  in  error  to  remove  this 
case  to  the  circuit  court  of  the  United  States  was  an  at- 
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tempt  to  perpetrate  a  fraud  upon  the  jurisdiction  of  that 
court,  and  was  an  attempt  to  escape  the  punisment  by  the 
state  court  which  he  so  well  merited. 

If  the  United  States  court  had  had  jurisdiction  of  the 
case  of  plaintiff  in  error,  then  there  would  be  some  ground 
to  support  the  illegality,  and  the  case  of  Davis  vs.  South 
Carolina,  107  U.  S.  (17  Otto),  597,  would  apply,  but  the 
present  case  falls  far  short  of  that  case.  It  was  there  held. 
**  where  such  a  prosecutionis  duly  removed,  the  jurisdic- 
tion of  the  circuit  court  completely  vests,  and  the  subse- 
quent action  of  the  state  court  forfeiting  the  recognizance 
of  the  defendant  for  his  non-appearance  there,  is  coram 
nonjudice  and  void."  The  present  case  was  never  duly 
removed ;  the  jurisdiction  of  the  circuit  court  never  vested ; 
indeed,  it  was  held  by  that  court  that  it  did  not  have  juris- 
diction of  the  case.  Before  the  jurisdiction  of  the  state 
court  will  cease,  under  the  law  governing  this  kind  of 
cases  of  removal,  the  jurisdiction  of  the  United  States 
court  must  attach,  and  as  it  never  attached  in  this  case,  the 
state  court  never  lost  its  jurisdiction  for  one  moment. 
This  whole  transaction  on  the  part  of  the  plaintiff  in  error 
is  quite  transparent,  and  reflects  no  credit  upon  the  parties 
thereto. 

Judgment  affirmed. 


BOSWORTH   V8.   HlOHTOWBR. 

A  motion  for  new  trial  was  made  daring  the  term  when  the  trial  was 
had ;  an  order  was  granted  allowing  the  movant  forty  days  within 
which  to  prepare  a  brief  of  the  evidence,  and  directing  that  the 
motion  be  heard  at  a  stated  place  and  at  a  time  more  than  forty 
days  from  the  date  of  the  order;  at  the  specified  time  and  place 
the  movant  failed  to  appear ;  the  presiding  Judge  heard  the  motion 
and  refused  the  new  trial : 

Held,  that  no  motion  to  dismiss  the  motion  for  new  trial  having  been 
made  by  the  party  excepting,  and  the  papers  being  hefore  the 
judge  at  the  time  and  place  designated  for  the  hearing,  there  was 
no  error  in  hearing  and  determining  the  same  instead  of  diBmlas* 
ing  it, 
lUich  :8,  iSiii, 
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New  Trial.  Practice  in  Superior  Court.  Before  Judge 
Stewart.    Henry  Superior  Court.    October  Term,  1 883. 

Hightower  recovered  a  judgment  against  Bosworth  at 
the  October  term,  1883,  of  Henry  superior  court.  Defend-' 
ant  moved  for  a  new  trial.  Two  orders  allowing  time  to 
perfect  the  motion  for  new  trial  appear  in  the  record  the 
first,  dated  October  22, 1883,  allows  forty  days  in  which  to 
perfect  and  file  a  brief  of  evidence,  and  that  the  motion 
be  heard  at  QriflBn  on  December  3,1883,  and  if  not  heard 
then,  "at  such  other  day  and  place  as  the  court  may  de- 
termine." The  other  order  is  dated  October  23,  and  allows 
forty  days  from  the  adjournment  of  the  court  to  peifect 
the  motion  and  brief  of  evidence  and  file  the  latter.  A 
brief  of  evidence  was  agreed  upon  on  November  24,  and 
was  approved  and  ordered  filed  December  3. 

The  bill  of  texceptions  recites  that,  upon  the  hearing,  de- 
fendant was  not  present  or  represented  that  plaintiflPa 
attorney  moved  to  dismiss  the  motion  for  new  trial  for 
want  of  prosecution ;  that  the  court  overruled  this  motion, 
heard  the  motion  for  new  trial  and  overruled  it.  Defend- 
ant excepted,  and  assigned  error  because  tne  court  heard 
the  case  in  vacation ;  because  the  court  should  have  dis- 
missed the  motion  for  new  trial,  and  not  heard  it  in  the 
absence  of  defendant  and  his  counsel ;  and  because  the 
court  overruled  the  motion  for  new  trial. 

Hall  &  Hunt,  for  plaintiff  in  eiror. 

E.  J.  RBAaAN,  for  d^endant. 

Blanbfobd,  Justice. 

Defendant  in  error  brought  his  action  for  words  against 
plaintifi*  in  error,  and  obtained  a  verdict  and  judgment. 
Bosworth  moved  for  a  new  trial,  which  motion  was  made 
at  the  term  when  the  verdict  and  judgment  were  rendered, 
to- wit,  at  the  October  term,  1833.    The  court  granted  an 
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order  allowing  movant  forty  days  within  which  to  prepare 
a  brief  of  the  evidence,  and  directed  that  said  motion  be 
heard  before  him  on  December  8,  1883,  at  the  city  of 
GriflBn,  which  latter  time  was  more  than  forty  days  from 
the  time  when  said  order  was  granted.  On  December  8, 
the  presiding  judge  heard  said  motion  and  refused  the 
new  trial,  the  movant  failing  to  appear. 

It  is  insisted  here  that  the  judge  should  have  dismissed 
the  motion  for  the  non  appearance  of  movant,  instead  of 
hearing  the  motion  and  refusing  the  new  trial,  and  this  is 
the  only  error  complained  of. 

There  was  no  motion  made  to  dismiss  the  motion  for 
new  trial.  The  papers  being  before  the  judge  at  the  time 
and  place  designated  for  the  hearing,  he  did  right  to  hear 
and  determine  the  motion,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Beall  v8.  Sinquepield  &  COMPANr. 

1.  The  judgment  which  the  county  court  set  aside  upon  an  affidavit 
of  illegality  in  this  case  was  not  void,  because  the  judgQ  rendering 
it  was  related  in  equal  degree  to  both  the  parties  litigant,  e8x>ecially 
when  no  objection  was  made  at  the  hearing  on  this  ground,  and 
when  the  judgment  had  been  acquiesced  in  for  more  than  five 
years. 

(a.)  Semble,  that  if  the  judgment  were  void,  this  did  not  ipio  facto 
take  the  case  out  of  court,  and  that  an  order  sustaining  the  affida- 
vit of  illegality,  on  the  ground  that  the  judgment  was  void,  would 
have  the  effect  of  re-instating  the  parties  to  the  position  they  held 
before  the  judgment  was  rendered,  and  the  order  sustaijiing  the 
illegality  should  have  so  directed. 

(6.)  There  was  no  error  in  re- instating  the  case. 

(c.)  This  case  diflfers  from  that  in  67  Oa.,  60. 

2.  The  distinction  between  a  motion  for  new  trial  and  a  motion  to  re- 
instate a  case  is  clear  and  obvious. 

AprU  8«  18841 

Practice  in  Superior  Court.  Judgments,  Illegality. 
Nullities.  Before  Judge  Cabswkll.  Jefferson  County. 
At  Chambers.    September  7, 1883. 
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F.  A.  Sinquefield  &  Company  brought  two  suits  on 
promissory  notes  against  Jesse  R  Beall,  and  obtained  judg- 
ments thereon  in  the  county  court  of  Jefferson  county. 
The  fi.  fas,  issued  thereunder  were  levied,  and  Beall  filed 
affidavits  of  illegality,  on  the  ground  that  the  judgments 
were  void,  because  the  county  judge  who  rendered  them 
was  related  in  the  fourth  degree  of  consanguinity  to 
both  of  the  plaintiffs.  This  issue  was  tried  by  the  suc- 
cessor of  the  judge  who  rendered  the  judgments.  He  sus- 
tained the  illegalities  and  held  the  judgments  void.  Plain- 
tiffs then  took  out  a  rule  nisi  against  the  defendant  to 
show  cause  why  the  cases  should  not  be  re-instated  and 
stand  for  trial.    Defendants  showed  the  following  causes : 

(1.)  The  county  court  has  no  jurisdiction  to  re  instate  a 
case,  because  a  motion  to  reinstate  being  in  the  nature  of 
a  motion  for  a  new  trial,  the  superior  courts  only  have 
urisdiction  to  hear  and  determine  such  motions. 

(2.)  The  motion  comes  too  late,  as  nearly  five  years 
have  elapsed  since  the  first  judgment  was  rendered  in  the 
case,  and  the  suit  stricken  from  the  docket,  and  the  subject- 
matter  of  the  suit  is  barred  by  the  statute  of  limitations. 

(3.)  A  motion  to  re-instate  being  an  equitable  proceed- 
ing,the  plaintiff  in  such  cases  must  be  free  from  any  fault  or 
negligence  on  his  part,  and  cannot  take  advant>age  of  his 
own  laches.  The  motion  must  be  made  within  three  years 
after  the  rendition  of  the  judgment  dismissing  plaintiff^s 
suit. 

(4.)  More  than  six  years  having  elapsed  since  fhe  notes,, 
which  are  the  subject-matter  of  said  suits,  became  due,, 
they  are  now  barred  by  the  statute  of  limitations. 

The  court  re-instated  the  cases.  Defendant  applied  for 
a  writ  of  certiorari^  which  was  refused,  and  he  excepted*. 

J.  J.  WmeHAM;  Oaiit  &  Polhill,  for  plaintiff  in  error. 

Gamble  A  Htmrm,  for  defendants. 
v7M 
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Hall,  Justice. 

It  is  not  apparent  to  us  that  there  was  error  in  the  re- 
fusal of  the  judge  of  the  superior  court  to  sanction  this 
certiorari. 

1,  The  judgment  which  the  county  court  set  aside,  upon 
the  defendant's  affidavit  of  illegality,  was  not  a  void  judg- 
ment, because  the  judge  rendering  it  was  related  in  equal 
degree  to  both  the  parties  litigant,  as  appears  by  admis- 
ision  made  in  argument  here,  though  differently  stated  in 
the  petition  for  certiorari;  especially  is  this  so  when  it  ap- 
pears that  no  objection  was  made  at  the  hearing  on  this 
^ound,  and  when  the  judgment  had  been  acquiesced  in  for 
more  than  five  years.  Code,  §205 ;  65  Oa,y  282,  607.  But 
if  the  judge  of  the  county  court  committed  error  in  sus- 
taining this  affidavit  of  illegality,  there  was  none  in  re- 
instating the  case  on  his  docket;  even  if  the  judgment  had 
been  void,  as  he  supposed,  this  did  not,  ipsofacto^  take  the 
'Case  out  of  court.  We  are  inclined  to  the  opinion  that  it 
had  the  effect,  without  more,  of  reinstating  the  parties  to 
the  position  they  held  before  the  judgment  was  rendered, 
and  the  order  sustaining  the  affidavit  of  illegality  should 
have  given  this  direction  to  the  case,  without  the  necessity 
of  a  motion  upon  the  part  of  the  plaintiff  in^.  fa.  to  re- 
instate his  case  on  the  docket.  This  would  seem  to  follow 
ifrom  several  decisions  of  this  court  bearing  on  the  question. 
46  Oa,^  396;  35  /(/.,  173.  The  defendant  in  the /./a.  has 
gotten  iqore  than  he  was  entitled  to  under  the  law,,  and 
the  plaintiffs  less.  Surely  he  should  not  be  heard  to  com- 
plain of  this.  This  case  is  the  very  opposite  in  its  main 
features  from  that  in  57  6^a.,  60.  There  the  judgment  was 
set  aside  on  the  plaintiff^s  own  motion ;  he  had  voluntarily 
taken  and  acquiesced  in  it  for  more  than  ten  years,  when 
all  the  witnesses  to  the  transaction  might  have  been  dead, 
and  his  opponent,  by  reason  of  this  long  lapse  of  time, 
might  have  been  subjected  to  great  disadvantage  in  setting 
up  his  defence,  if  indeed  it  might  not  have  been  impossi. 
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ble  to  do  so  effectually.  To  have  suffered  him  to  take  ad- 
vantage of  such  gross  laches  would  have  been  both  in- 
equitable and  unjust;  it  would  have  been  holding  out 
inducements  to  delay  and  negligence  in  the  prosecution 
of  rights,  in  direct  contravention  of  the  settled  policy  of 
the  law. 

2.  This  is  not  a  motion  for  a  new  trial,  nor  its  equiva- 
lent ;  the  distinction,  between  that  proceeding  and  a  mo- 
tion to  re-instate  is  clear  and  obvious.  30  Oa.f  191 ;  42 
Id.y  435  (1  head-note) ;  55  Mj  521. 

Judgment  affirmed. 


78      51 
99    792 


Thb  Etowah,  btc.,  Mining  Company  vs.  Parkeb,  executor,    |jj|  g^] 

1.  Deeds  which  desigaated  no  specified  interest  in  lands,  and  which 
did  not  describ^tfiem  so  that  they  could  be  located,  were  void  for 
uncertainty.  ^Brder  to  be  available  as  color  of  title,  it  was  nec- 
essary to  show^^t  they  had  some  connection  with  the  premises 
in  dispute.    None  was  shown  in  this  case. 

2.  There  is  notiiiuK  in  the  evidence  to  found  prescription  upon,  and 
the  verdict  could  not  have  been  otherwise  than  it  was. 

Much  4,  1884. 

Deeds.  Title.  Prescription.  Before  Judge  Estbs. 
Gwinnett  Superior  Court.    October  Term,  1883. 

Reported  in  the  decision. 

W.  P.  Price  ;  R.  H.  Baker,  for  plaintiff  in  error. 

H.  H.  Perrt,  for  defendant 

Hall,  Justice. 

The  lessors  of  the  plaintiff  exhibited  on  the  trial  a  per- 
fect claim  of  title  from  the  state  to  themselves.  The  de- 
fendant company  relied  upon  what  it  contended  was  color 
of  title  under  which  it  claimed  to  have  held  adverse  pos- 
session of  the  premises,  to-wit,  lot  No.  887, 12th  district. 
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and  let  section,  Lumpkin  county,  for  seven  years  previous 
to  the  commencement  of  the  plaintifPs  suit* 

The  first  muniment  of  title  introduced  by  it  was  a  deed 
executed  on  the  6th  day  of  March,  1860,  by  one  Hezekiah 
Kelly  to  R.  S.  Denny  and  A.  M.  Eastman,  to  the  entire 
mineral  interest  in  said  lot  and  the  two  adjoining  lots,  Nos. 
384  and  888,  a  deed  bearing  date  the  6th  day  of  Febru- 
ary, 1878,  from  Denny  tx)  D.  E.  Somes,  whereby  he  con- 
veyed to  him  an  undivided  half  of  all  the  mineral  inter- 
est of  these  three  lots.  Also  a  deed  bearing  the  same  date 
from  Eastman  to  the  same  party  conveying  the  other  half 
of  the  mineral  interest  in  said  lots;  and  a  deed  from  Somes 
to  Silas  L.  Loomis,  dated  6th  February,  1863,  for  one  un- 
divided third  of  the  mineral  interest  in  said  lots.  The 
defendant  then  offered  in  evidence  two  other  deeds,  each 
of  which  bore  date  April  15, 1868,  one  being  made  to  it 
by  Somes  and  the  other  by  Loomis,  and  eact  conveying  all 
the  interest  of  the  respective  grantors  ia^nd  to  the  min- 
eral interest  of  lots  numbers  384,  887  and  388.  These 
deeds  were  objected  to,  because  they  did  not  designate 
with  certainty  what  was  the  interest  purporting  to  be  con- 
veyed thereby,  nor  describe  the  lands  so  that  they  could 
be  identified;  the  objection  was  sustained  and  the  evidence 
rejected. 

It  was  proved  by  a  witness  that  lots  384,  387  and  388 
were  contiguous  and  formed  one  body  of  land ;  that  there 
was  a  cabin  on  one  of  them  in  1858 ;  the  witness  uses  the 
definite  article  as  to  the  lot,  but  does  not  certainly  state 
which  it  was,  and  probably  referred  to  the  entire  body  of 
land ;  but  whichever  it  was,  it  was  continuously  occupied 
until  1863,  when  its  occupancy  seems  to  have  been  aban- 
doned ;  that  in  1868,  a  miner's  cabin  was  built  on  388  by 
the  superintendent  of  the  Etowah  and  Battle  Branch  Hy- 
draulic Hose  Mining  Company,  which  has  been  since  con- 
tinuously occupied  by  the  company  or  its  tenants,  except 
for  short  intervals,  not  exceeding  six  months  at  any  one 
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time.    Since  that  time,  mining  had  been  done  every  year 
on  lot  388,  but  none  on  387,  the  lot  in  dispute. 

The  plaintiff  had  a  verdict,  and  the  defendant  moved  for  a 
new  trial,  which  being  refused,  it  prosecuted  this  writ  of 
error.  It  is  conceded  that  plaintiff  in  error  never  had  ac- 
tual possession  of  lot  887,  never  enclosed  it,  or  got  min- 
erals from  it,  and  made  no  use  of  it  in  its  mining  opera- 
tions, though  it  claims  to  derive  its  title  from  Kelly.  The 
only  grounds  of  the  motion  were  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  that  there  was  error  in  rul- 
ing out  the  above  named  deeds. 

It  needs  no  argument  to  show  that  deeds  which  desig- 
nated no  specified  interest  in  the  lands,  and  which  did  not 
describe  them  so  that  they  could  be  located,  were  void  for 
uncertainty.  In  order  to  be  available  as  color  of  title,  it 
was  necessary  to  show  that  they  had  some  connection  with 
the  premises  in  dipute;  the  defendant  shows  no  possession 
under  any  deed  from  a  party  who  had  ever  been  in  pos- 
session of  this  lot.  Kelly,  who  conveyed  to  Denny  and 
Eastman,  had  no  possession  of  it,  and  it  was  not  shown 
how  or  when,  or  from  whom,  he  derived  his  title.  Admitting 
that  Jordan  lived  on  it  in  1858 ;  that  after  he  abandoned  it,  it 
was  occupied  by  Rutherford  and  Adeline  Beck  until  1863, 
it  is  not  shown  that  either  of  them  occupied  it  as  Kelly's 
tenants  or  by  his  permission,  or  that  their  possession  was 
in  any  way  subordinate  to  his  claim,  or  that  he  derived 
his  title  from  them.  The  present  defendant  shows  no  title 
from  Kelly's  feoffees  to  either  this  or  the  adjoining  lots,  and 
neither  of  these  feoffees  of  his  pretend  to  have  had  posses- 
sion of  either  of  them,  of  any  character  whatever.  There 
is  nothing  in  the  evidence  to  found  prescription  upon,  and 
the  verdict  could  not  have  been  other  than  it  was.  Oode, 
§§2C79, 2680,  2681, 2683,  and  citations  under  each. 

Judgment  affirmed. 
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Brooks,  ordinary,  vs.  McEaohern. 

The  court  of  ordinary  has  original  and  exclusive  jurisdiction  over  the 
subject  of  escheats.  The  ordinary  is  not  ex^fficio  the  esche&tor ; 
but  upon  inquisition  in  that  court,  the  administrator  is  converted 
into  the  escheator,  and  is  accountable  in  that  character  to  the 
party  entitled. 
Mart!h  4,  1884. 

Administrators  and  Executors.  Escheats.  Before  Judge 
Willis.  Muscogee  Superior  Court.  November  Term, 
1883. 

Reported  in  the  decision. 

Thomas  W.  Grimes,  solicitor  general ;  Porter  Ingram, 
for  plaintiff  in  eiTor. 

Pbabody  &  Brannon,  for  defendant. 

Hall,  Justice. 

This  was  a  bill  in  equity,  exhibited  by  the  ordinary  of 
Muscogee  county,  against  the  administrator  of  Sarah  Olark, 
who  died  in  that  county  intestate.  The  object  of  the  bill 
was  to  escheat  the  estate  of  the  deceased.  The  complain- 
ant claimed  that  he,  as  ordinary,  was  the  escheator  of  said 
county.  Various  prayers  were  made  for  instructions  how 
to  proceed  in  the  matter  of  escheating,  together  with  others, 
for  an  account,  etc.  The  bill  did  not  show  any  dereliction 
of  duty  upon  the  part  of  the  administrator,  or  that 
no  steps  had  been  taken  to  escheat  the  estate  in  his  hands? 
or  that  he  was  improperly  refusing  to  wind  it  up  and  pay 
it  out  to  the  party  entitled  under  the  law.  The  bill  was 
demurred  to  for  want  of  equity,  and  because  there  was  a 
plain  and  adequate  remedy  at  law  to  accomplish  the  ob- 
ject sought.  The  demurrer  was  sustained,  and  the  bill 
dismissed,  and  complainant  brought  the  case  here  by  writ 
of  error. 
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A  court  of  equity  has  no  jurisdiction  over  the  subject ; 
that  jurisdiction  is  in  the  court  of  ordinary  by  express  leg- 
islatiye  enactment ;  the  jurisdiction  is  original  and  exclu- 
sive. A  court  of  equity  might,  as  well  as  the  court  of 
ordinary,  bring  the  administrator  to  an  account,  when  ap- 
plied to  by  an  heir  or  distributee.  There  are  none  such 
here,  and  no  escheat  has  been  found  in  accordance  with 
law.  The  ordinary  is  not  ex-ojicio  the  escheator.  Upon 
inquisition  found  in  the  court  over  which  he  presides,  the 
administrator  is  converted  into  the  escheator,  and  is  ac- 
countable in  that  character  to  the  party  entitled.  Code, 
§§2671, 2677,  and  citations  thereunder,  together  with  those 
in  general  note  at  end  of  chapter. 
Judgment  affirmed. 


Blaokwell  v8.  Aiken,  guardian. 

1.  neadings  are  to  be  taken  most  strongly  against  the  pleader,  and 
verdicts  are  to  have  a  reasonable  intendment  and  construction ,  so 
as  not  to  be  avoided  unless  from  necessity.  All  of  the  pleadings 
not  being  before  this  court,  it  cannot  be  decided  that  the  verdict  is 
so  vague  and  uncertain  that  it  cannot,  by  proper  intendment  and 
construction,  be  riendered  precise  and  certain. 

2.  The  affidavit  of  illegality  to  the  levy  in  this  case  fails  to  show  that 
the  land  thus  levied  on  is  included  in  the  two  hundred  acres  ex- 
empted as  a  homestead,  and  a  part  of  which  was  found  subject  to 
the  execution. 

8.  The  admission  that  the  judgment  was  for  the  purchase  money  of  the 
land  levied  on  was  fatal  to  this  affidavit  of  illegality ;  and  this  ad- 
mission having  been  made  for  the  purpose  of  determining  the 
question  on  demurrer,  thereby  became  t;o  that  extent  a  part  of  the 
record.  4 

4.  Whether  affidavit  of  illegality  is  an  appropriate  remedy  to  attack 
and  set  aside  the  verdict  and  judgment  of  which  it  complains. 
Qumref 

(a.)  It  is  inequitable  for  the  defendant  to  keep  the  land  and  not  pay 
the  purchase  money. 

AprDS,  1884. 

Pleadings.  Presumption.  Judgment.  Practice  in  Su- 
perior Court  Before  Judge  Lawson.  Jasper  Superior 
Court    October  Term,  1883. 
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Reported  in  the  decision. 

Key  &  Preston;  J.  H.  Lumpkin, ibr  idaJbgitiff  Jin  error. 
G.  T.  &  C.  L.  Bartlett,  for  defendant. 
Hall,  Justice. 

The  plaintiff  caused  a  jf?.  j^.,  issuing  from  and  return- 
able to  Jasper  superior  court,  to  be  levied  by  the  sheriff 
of  Morgan  county,  on  "one  hundred  acres  of  land,  more 
or  less,"  as  the  property  of  defendant.  The  land  was  des- 
cribed as  lying  in  Morgan  county,  and  known  as  the  nortib. 
east  side  of  the  Howard  lot,  bounded  on  the  north  by  J.  M. 
Shy,  on  the  east  by  Sarah  Aiken  and  P.  H.  Aiken,  on  the 
south  by  Sarah  Aiken,  and  on  the  west  by  S.  S.  Blackwell. 
This  levy  was  made  the  29th  of  May,  1882,  and  written 
notice  given  to  the  tenant  in  possession.  On  the  10th  day 
of  June,  1882,  defendant  filed  an  aflBdavit  of  illegality  to 
the  execution  upon  the  grounds  following : 

(1.)  Because  the  levy  is  defective  and  illegal,  in  that  it 
does  not  follow  the  description  of  the  property  supposed  to 
be  found  subject  to  said^.^.  by  the  jury,  por  the  descrjp: 
tion  given  in  the  judgment 

(2.)  Because  the  sheriff  by  his  levy  describes  one  hun- 
dred acres  of  land,  more  or  less,  lying  in  Morgan  county, 
and  known  as  the  northeast  side  of  the  Howard  lot,  which 
levy  is  illegal,  because  the  issue  upon  which  the  verdict  of 
the  jury  was  rendered,  which  authorized  the  sheriff  to  proceed 
against  any  of  the  lands  of  defendant,  was  formed  upon  the 
following  state  of  facts :  Plaintiff  had  her fi.  fa.  levied  on  the 
homestead  lands  of  defendant,  consisting  of  208  acres,  hav- 
ing first  filed  her  affidavit,  as  required  by  statute,  that  said 
homestead  was  not  exempt  as  against  this  debt,  but  sub- 
ject to  the  payment  thereof.  Defendant,  after  the  levy 
was  made,  filed  a  counter-affidavit  denying  that  said  home- 
stead was  subject  to  said  debt.  The  ^.^.,  together  with 
the  levy  thereon,  the  affidavit  of  plaintiff  and  the  co^nt^r- 
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affidavit,  were  returned  to  the  court.  The  issue  thus  formed 
thereon  was  tried  by  a  jury,  and  the  verdict  returned 
found  "  the  one  hundred  acres  of  land  purchased  of  the 
plaintiff,  as  administrator,''  subject  to  Bniijl./a.;  that  the 
verdict  fails  to  identify  the  land,  and  is  vague  and  uncer- 
tain; that  the  entire  tract  was  held  by  plaintiff's  husband, 
while  in  life,  and  Patterson  Aiken,  nnder  a  joint  deed,  and 
the  plaintiff,  after  the  <teath  of  her  htisband,  and  the  said 
Patterson  continued  to  hold  the  same  as  tenants  in  com- 
mon ;  that  it  was  never  partitioned  or  divided  between 
them ;  that  defendant  purchased  the  undivided  moiety  of 
the  same  from  each  of  them,  and  thus  became  the  owner  of 
the  entire  tract,  and  that  there  is  ^*no  one  hundred  acres  as 
found  by  the  jury,  purchased  from  Mrs.  Sarah  Aiken,  ad- 
ministrator," and  that,  on  account  of  the  vague  and  uncer- 
tain character  of  this  verdict  and  thie  judgment  founded 
thereon,  "  the  plaintiff  cannot  now  lawfully  proceed  against 
any  of  defendant's  land." 

To  this  affidavit  plaintiff's  counsel  demurred  for  want  of 
certainty  and  as  insufficient  in  law  to  arrest  the  levy  first 
mentioned.  Pending  argument  on  the  demurrer,  it  was 
admitted  by  counsel  for  both  parties  that  the  execution 
was  proceeding  for  the  purchase  money  of  the  land,  as  we 
must  infer,  which  had  been  levied  on.  The  court  sustained 
the  demurrer,  dismissed  the  affidavit  of  illegality,  and 
ordered  the  Jl,  fa.  to  proceed.  To  this  decision  the  affiant 
excepted,  and  assigns  error  thereon.  The  Ji.  fa.  levied 
issued  from  an  ordinary  common  law  judgment.  The  affi- 
davit of  plaintiff  set  forth  that  the  judgment  upon  which  it 
was  founded  was  one  from  which  defendant's  homestead  was 
not  exempt,  the  debt  being  for  part  of  the  purchase  money 
due  for  said  homestead,  but  did  not  state  that  there  was 
no  property  except  the  homestead  on  which  to  levy.  Code, 
§2028.  Upon  filing  this  affidavit^  the  execution  was  levied 
upon  202^  acres,  more  or  less,  upon  which  defendant 
then  resided,  etc.  The  counter-affidavit  nowhere  appears^ 
either  in  the  record  or  \A\l  of  exceptions,  so  that  it  is  im«* 
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possible  for  this  court,  as  it  was  for  the  superior  court,  to 
determine  what  was  the  precise  issue  presented  and  found 
by  the  jury. 

1.  It  is  a  well  settled  rule  that  pleadings  are  to  be  taken 
most  strongly  against  the  pleader ;  nor  is  there  less  doubt 
that  verdicts  are  to  have  a  reasonable  intendment  as  well 
as  construction,  so  as  not  to  be  avoided  unless  from  neces- 
sity. Code,  §8561,  and  decisions  of  this  court  cited  there- 
under. It  was  recently  held  by  this  court  that  these  re- 
quirements should  be  more  rigidly  applied  to  final  than  to 
other  process,  because  by  this  proceeding  the  enforcement 
of  the  judgment  is  arrested.  It  would  be  going  quite  too 
far,  in  the  absence  of  pleadings,  to  hold  that  this  verdict  is 
80  vague  and  uncertain  that  it  cannot,  by  proper  intend- 
ment and  the  benignant  construction  ei\joined  by  this  law, 
be  rendered  precise  and  certain. 

2.  The  affidavit  of  illegality  to  the  levy  in  question  fails 
to  show  that  the  land  thus  levied  on  is  included  in  the 
two  hundred  acres,  upon  which  the  homestead  is  laid,  and 
a  part  of  which  was  found  subject  to  the  execution  by  the 
verdict  found  upon  the  issue  formed  to  ^wcertain  this  fact. 

8.  The  admission  that  the  purchase  money  of  the  land 
levied  on  is  still  due,  and  that  the  judgment  of  the  plain- 
tiff is  for  the  same,  is  fatal  to  this  affidavit  of  illegality. 
Code,  §2002.  This  admission  was  made  for  the  purpose  of 
determining  the  question  upon  demurrer,  and  thereby,  to 
that  extent,  became,  as  it  was  intended,  a  part  of  the 
record. 

4.  We  are  of  opinion  that  the  main  purpose  of  this  affi- 
davit is  to  attack  and  set  aside  the  verdict  and  judgment 
of  which  it  complains,  and  are  by  no  means  satisfied  that 
such  a  proceeding  is  the  appropriate  remedy  to  effect  that 
object.  There  are  other  remedies  to  reach  that  end  of  less 
doubtful  propriety,  and  which  would  afford  protection  to 
all  parties  concerned.  These  need  not  be  moro  par- 
ticularly specified,  as  they  will  readily  suggest  themselves 
to  counsel  for  the  defendant.    One  thing  is  certain,  the  de* 
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fendant  should  pay  for  or  relinquish  this  land ;  it  is  inequi- 
table and  contrary  to  law  to  allow  him  to  keep  both  the 
plaintiflTs  money  and  the  land  he  purchased  from  her,  Le* 
him  pay  the  debt  or  surrender  the  premises.  One  or  the 
other  he  can  and  should  do.  It  is  time  this  contention 
should  cease.  There  are  so  many  indications  disclosed 
by  this  record  of  a  purpose  to  evade  a  just  obligation,  that, 
if  damages  had  been  asked,  we  are  inclined  to  think  they 
should  have  been  awarded. 
Judgment  affirmed. 


73 
119 


Brown  vs.  Colquitt,  governor. 

1.  Where  to  a  scire  facuis  to  forfeit  a  criminal  recognizance  a  plea 
was  filed  by  the  surety,  to  the  effact  that  he  signed  the  bond  when 

there  was  no  obligee  or  penalty  stated  therein,  and  that  the  name  

of  the  obligee  and  amount  of  the  bond  had  since  been  inserted,  in  73    59I 

his  absence,  such  plea  was  not  a  general  plea  of  non  est  factum,  136_J15; 

bat  a  special  plea ;  and  the  onus  of  sustaining  it  was  on  the  de- 
fendant. 

2.  Where  several  criminal  recognisances  were  to  be  given,  and  the 
same  surety  agreed  to  sign  all  of  them,  and  did  so,  some  of  them 
being  filled  out  at  the  time,  and  some  of  them  having  the  name  of 
the  obligee  and  the  amount  blank,  and  the  surety  instructed  the 
sheriff  to  fill  such  blanks,  knowing  the  amount  and  the  obligee, 
and  thereupon  left,  and  the  blanks  were  filled  accordingly,  the 
bond  was  not  invalid,  but  was  binding  on  the  surety. 

(a.)  The  ruling  in  14  Oa, ,  173,  will  not  be  extended  beyond  case  there 
determined. 

Principal  and  Surety.  Bonds.  Contracts.  Principal 
and  Agent  Before  Judge  Hutohins.  Walton  Superior 
Court    August  Term,  1883. 

Ileported  in  the  decision. 

James  F.  Rogers  ;  Rat  <fc  Walker,  by  J.  H.  Lumpkin, 
for  plaintiff  in  error,  cited,  Code,  §§2851,  8831,  3454;  14 
Oa.,  173;  1  Whart  Ev.,  §633;  1  Dan.  Neg.  Inst,  154; 
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30  Qa,,  278;  55  Id.,  45,  47;  23  Grat,  600;  41  OaL,  86; 
6  Allen,  305;  10  Am.  R.,  268;  13  Am.  Dec.,  629. 

A.  L.  Mitchell,  solicitor  general,  by  Harrison  &  Pes- 
PLKS,  for  defendant,  14  Oa.^  173,  and  citations ;  1  Mees.  & 
W.,  464. 

Blandford,  Justice. 

This  was  a  scire  facias  to  forfeit  a  criminal  bond  upon 
which  plaintiff  in  error  was  surety.  He  answered  that  he 
signed  this  bond  when  there  was  no  obligee  or  penalty  set 
forth ;  that  the  name  of  the  obligee  and  the  amount  of  the 
penalty  were  inserted  therein  in  his  absence.  The  facts 
shown  were  that  the  sheriff  had  arrested  one  Ball,  upon 
six  warrants,  issued  upon  six  bills  of  indictment;  that  plain 
tiff  in  error  agreed  to  become  his  bail ;  that  the  sheriff  had 
filled  out  several  bonds,  which  he  had  signed ;  that  plaintiff 
in  error  signed  the  sixth  bond  and  instructed  the  sheriff  to 
insert  the  name  of  the  obligee  and  the  penalty  of  fifty 
dollars,  both  of  which  he  well  knew,  and  left  before  the 
last  bond  had  been  filled  out. 

The  court  instructed  the  jury  that,  under  this  plea  or  an- 
swer, respondent  must  make  out  his  case ;  and  further, 
that,  the  facts  being  true,  the  respondent  was  liable.  These 
rulings  are  excepted  to  by  respondent,  and  error  is  as- 
signed here  thereon. 

1.  The  first  error  assigned  is  that  the  court  erred  in  ruling 
that,  under  this  answer  of  respondent,  the  onus  was  not 
changed,  but  that  it  was  incumbent  on  defendant  to  sus- 
tain his  answer.  This  was  a  special  defence.  The  signing 
of  the  bond  is  admitted ;  but  respondent  insists  that  he  is 
not  bound  thereby,  for  and  on  account  of  certain  reasons 
which  he  sets  forth.  This  is  not  a  general  plea  of  non  est 
yoc^i^m,  but  special;  in  such  a  case,  the  respondent  is  bound 
to  sustain  his  plea  by  proofs.  So  the  court  did  not  err  as 
complained  of  in  this  ground;  and  this  could  make  no  dif- 
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ference,  as  the  proofs  went  to  the  jury  and  plaintiflf  in  error 
sustained  no  harm  from  this  ruling. 

2.  The  next  question  is  graver,  and  is  environed  with 
greater  difficulties,  which  is,  where  a  bond  has  been  signed 
in  blank,  with  the  obligee^s  name  and  penalty  not  inserted, 
and  the  obligor  directs  an  officier,  who  is  authorized  to  take 
such  bond,  to  insert  the  name  of  the  obligee  and  penalty 
in  such  bond,  in  his  absence,  and  this  is  done,  such  obligee's 
name  and  the  amount  of  the  penalty  in  the  bond  being 
known  to  the  obligor  when  these  instructions  are  given, 
and  the  instructions  being  in  parol  and  not  in  writing,  is 
such  a  bond  void,  or  is  it  binding  on  the  obligor? 

In  the  case  of  Ingram  vs.  Little^  14  6"^^.,  173,  it  was  deci- 
ded by  this  court  that  a  deed,  with  the  grantors  name 
signed,  and  sealed  and  duly  executed,  without  the  grantee's 
name  and  the  consideration  being  inserted  therein,  which 
was  delivered  to  a  third  person  in  this  condition,  with  in- 
struction to  find  a  purchaser  for  the  land  mentioned,  and 
Such  person  was  authorized   to  insert  in  said  deed  the 
name  of  the    purchaser    as   grantee,    also   the   consid- 
eration of  the   purchase,  and  when  such  third  person 
had  found  afterwards  a  purchaser,  in  the  absence  of  the 
grantor,  he  inserted  the  name  of  the  purchaser  as  grantee 
in  this  deed,   as  well  as  the  consideration  of  the  pur- 
chase  money, — that  this   deed  was  inoperative  to  pass 
title  to  the  land  mentioned  therein,  inasmuch  as  the  per- 
son who  inserted  the  grantee's  name  and  the  consideration 
in  said  deed,  had  no  authority  under  seal  to  do  so.    Many 
£uglish  and  American  cases  are  referred  to  by  the  judge 
who  delivered  that  opinion,  and  while  he  admits  that  the 
weight  of  authority  in  America  is  against  the  decision, 
yet  he  insists  that  the  weight  of  authority  in  England  sus- 
tains the  views  he  presents  in  that  opinion ;  but  it  is  quite 
probable  that  the  learned  judge  who  delivered  that  opin- 
ion had  not  seen  the  decision  in  the  case,  £agleton  vs.  Gut- 
teridge,  IL  Mees.  &  Wei., 464  (Exchequer  R.) 
The  case  of  Ingram  vs.  Little  is  not  to  be  extended  be- 
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yond  the  facts  therein  stated ;  it  is,  to  say  the  least  of  it, 
doubtful.  The  case  at  bar  is  clearly  distinguishable  from 
that  case.  Here  the  sheriff  was  in  the  act  of  filling  the 
bond,  he  had  filled  up  the  bonds,  which  had  been  signed 
by  respondent,  and  when  he  came  to  fill  up  the  sixth  bond, 
respondent  signed  the  same,  saying  he  was  in  a  hurry  to 
leave ;  he  knew  who  the  obligee  was  and  the  amount  of 
the  penalty ;  when  he  had  signed  and  sealed  the  paper,  he 
told  the  sheriff  to  fill  it  out,  and  left.  In  the  case  cited, 
the  deed  was  signed,  sealed  and  delivered  to  a  person 
who  was  to  find  a  purchaser  for  the  land,  and  then  to  insert 
the  name  of  the  grantee  and  the  consideration  in  the  deed, 
which  was  blank ;  the  name  of  the  grantee  was  unknown 
to  the  grantor,  as  well  as  the  amount  of  the  consideration 
when  he  gave  the  verbal  instructions  about  filling  the 
deed. 

A  deed  may  be  signed,  sealed  and  delivered  by  a  person 
under  instructions  by  parol,  if  the  grantor  be  present  at 
the  time,  and  it  will  be  good  to  pass  title,  because  the  law 
considers,  under  such  circumstances,  the  act  of  the  agent 
to  be  the  act  of  the  principal ;  it  is  done  at  his  instance 
and  under  his  directions,  it  is  his  act.  Why  an  act  done 
by  an  agent  under  the  direction  and  by  the  instruction  of 
a  person  who  is  not  present,  when  he  is  not  present,  is  not 
the  act  of  such  person  so  directing  the  act  to  be  done,  it  is 
not  easy  to  perceive ;  it  is  as  much  his  act  in  the  one  case 
as  the  other.  Again,  a  bond  in  blank,  signed  and  sealed 
by  a  person,  and  delivered  to  another  with  instructions  to 
fill  up  the  blank  in  a  particular  way  known  at  the  time  to 
the  obligor,  is  equivalent  to  a  warrant  of  attorney  instruct- 
ing such  person  to  do  that  particular  act.  In  the  particu- 
lar case  here  being  considered,  the  act  of  the  obligor  in 
signing  the  bond  and  directing  the  sheriff  to  fill  it  up  in 
a  particular  way,  and  his  leaving,  under  the  facts  shown 
in  the  record,  is  equivalent  to  his  being  present  when  the 
bond  was  filled  out.  This  being  a  bond  payable  to  the 
governor  of  this  state  for  the  forthcoming  of  a  person  to 
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answer  a  criminal  charge,  the  plaintiff  in  error  is  estopped 
from  denying  this  bond  to  be  his  deed.  Under  the  facts  of 
this  case,  to  allow  his  plea  would  be  to  allow  him  to  per- 
petrate a  fraud  on  the  public.  And  it  follows,  if  we  are 
right  in  onr  conclusions,  the  judgment  of  the  court  below 
must  be  affirmed. 
Judgment  affirmed. 


BoBwsLL  vs.  Colquitt,  governor;  BnriNS  vs.  McDaniel, 

governor. 

Where  a  criminal  recognizance  has  been  forfeited,  and  a  scire  facias 
has  issued,  the  secarities  on  the  bond  have  until  the  state  case 
against  the  principal  is  called  at  the  next  term,  to  produce  his  body 
to  answer  to  the  charge  against  him.  To  enter  the  scire  facias  on 
another  docket,  call  it  and  enter  a  judgment  against  the  sureties  be- 
fore the  call  of  the  criminal  case,  is  illegal. 
March  4,  7884. 

Criminal  Law.  Bonds.  Contracts.  Principal  and 
Surety.  Before  Judge  Willis.  Harris  Superior  Court.. 
October  Term,  1883.  Taylor  Superior  Court.  October 
Adjourned  Term,  1883. 

Reported  in  the  decision. 

Caby  J.  Thornton,  for  plaintiff  in  error. 

Thos.  W.  Grimes,  solicitor  general,  by  W.  A.  Littlk,  for 
defendants. 

Jackson,  Chief  Justice. 

The  question  involved  in  these  two  cases  is,  whether  the 
bail  for  defendants'  appearance  to  answer  a  criminal  charge 
has,  at  the  term  after  scire  facias  has  issued  against  him, 
until  the  state  case  against  his  prinicipal  is  called,  to  produce 
the  body  of  that  principal  to  answer  the  charge  against 
himy  or  may  the  bond  be  forfeited  at  an  earlier  day  of  the 


73     63 
112   648 


Digit 


ized  by  Google 


64  SUPREME  COURT  OF  GEORGIA. 

Boflwell  t».  Colqaltt,  governor;  Blvins  vi.  McDaniel,  ROYomor. 

court,  when  the  scire  facias  is  called  on  another  docket? 

It  seems  that  the  practice  in  the  Chattahoochee  circuit 
of  late  years  has  been  to  place  the  scire  facias  in  such 
cases  on  the  civil  docket,  and  when  that  docket  is  called, 
the  forfeiture  of  the  bond  is  made  final  by  judgment  of  the 
court,  though  the  bail  produce  his  principal  when  the  case 
on  the  criminal  docket  is  called  for  trial,  and  though  the 
defendant  be  then  actually  tried,  and,  as  in  one  of  the  cases 
at  bar,  on  the  trial,  is  acquitted  of  the  crime. 

We  think  that  this  practice  is  erroneous.  The  object  of 
the  law  is  to  bring  the  defendant  to  trial,  pnd  his  surety 
should  bo  encouraged  to  produce  him  to  answer  at  the  sec- 
ond term,  if  the  defendant  fail  to  appear  at  the  first.  Hence 
the  law  allows  no  final  judgment  to  go  against  the  surety 
until  the  second  term.  At  that  term^  he  is  to  show  cause 
whj  his  bond  to  see  that  the  defendant  be  in  court 
should  not  bo  forfeited ;  and  when,  for  cause,  ho  shows  the 
defendant  in  the  court,  ready  to  answer,  at  the  second  tenn, 
when  the  case  against  the  defendant  is  called  for  trial,  with- 
out any  delay,  it  is  good  cause  for  non -forfeiture  of  the  re- 
cognizance; indeed,  the  most  powerful  and  conclusive 
reason  why  the  bond  should  not  be  forfeited. 

Of  course,  the  cost  of  the  scire  facias  must  be  paid  by  the 
surety,  if  the  prisoner  does  not,  because  the  default  of  the 
prisoner  in  not  appearing  at  the  first  term  caused  the  issue 
of  the  writ. 

We  believe  that  this  has  been  the  general  practice  in 
the  state ;  if  not,  it  ought  to  be,  for  it  is  the  reason  and 
spirit  of  the  law,  and,  as  we  think,  the  policy  of  the  state. 
It  insures  the  trial,  or  tends  to  insure  it,  because  the  bail, 
rather  than  pay  the  penalty  in  the  bond,  will  strive  to  pro- 
duce the  criminal  at  the  second  term,  and  if  he  be  hot 
thereon  the  first  day, he  will  run  him  down  in  time  for  his 
trial  when  the  criminal  docket  is  called.  The  object  of 
the  law  is  to  try  the  defendant,  and  punish  him  if  guilty, 
not  to  put  money  in  the  coffers  of  the  state  or  the  pockets 
of  her  officers  by  forfeiting  bonds  one  day  before  the  crim- 
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inal  docket  is  called,  though  on  the  very  next  the  surety, 
in  order  to  save  himself,  has  run  down  the  principal  and 
brought  him  to  trial. 

Authority  in  this  court  is  not  wanting  to  show  that  such 
has  been  the  current  of  its  opinion  for  many  years. 

In  the  17  6^a.,  p.  88,  the  surety  on  a  bond  to  produce 
the  body  of  a  principal  on  a,  ca.  sa.  to  take  the  honest 
debtor's  oath,  when  imprisonment  for  debt  was  constitu- 
tional and  legal  in  this  state,  was  allowed  until  the  jury 
was  discharged  to  bring  his  principal  into  court ;  and  this 
court,  then  Judge  Benning,  a  very  eminent  member  of  the 
Ohattahoochee  bar  for  a  long  time,  delivering  the  opinion, 
reversed  the  judgment  of  the  court  below,  which  had  for- 
feited the  bond. 

In  the  45  Ga.j  p.  10,  on  sl  scire  facias  like  these,  to  show 
cause  at  the  second  term  why  final  judgment  should  not 
be  taken  against  the  surety,  it  was  ruled  that  he  should  be 
allowed  until  the  call  of  the  case  on  the  criminal  docket 
to  show  cause,  by  producing  then  the  body  of  his  principal. 
The  principle  ruled  in  that  case  covers  these.  The  court 
say :  ^^  The  object  of  the  bond  is  to  secure  the  attendance 
of  the  principal,  not  to  raise  money  for  the  state,''  and  also, 
^*  if  he  does  not  appear  at  the  first  term,  his  sureties  are 
then  called  on  by  scire/acias  to  produce  him  at  the  sec- 
ond. If  they  do  so  at  any  time  before  the  case  is  regularly 
reached  in  its  order  on  the  criminal  docket,  no  final  judg- 
ment can  be  entered."  And  the  case  in  17  &a.,  p.  88,  su- 
pra^ is  cited  as  covering  that. 

The  judgment  below  was  reversed,  and  the  final  judg- 
ment, which  had  been  rendered  when  the  scire  facias  on 
the  motion  docket  was  called,  was  set  aside. 

The  case  in  51  Oa..  171  is  on  the  same  general  line, 
and  other  indications  of  opinion  may  be  found  in  other 
reports  oi  the  decisions  of  this  court.  The  case,  however, 
in  the  45th,  supra^  covers  these,  and  it  is  unnecessary  to 
reason  Anther,  or  to  cite  more. 

See  Oode,§g4702,  4703, 4746.  The  last  citation  contains 
v7M 
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these  words:  "After  forfeiture,  and  before  final  judg- 
ment, the  bail  may,  at  any  time,  surrender  their  principal 
upon  payment  of  all  costs." 

The  judgment  must  be  reversed,  and  upon  payment  of 
costs  accrued  on  the  scire  fdciaSi  the  court  below  is  directed 
to  vacate  the  judgment  of  forfeiture  in  each  case. 

Judgment  reversed. 


Cheney  et  ah  vs.  Ouenby. 

1.  Where  objections  were  filed  to  the  return  of  commissioners  ap- 
pointed to  set  aside  a  year's  support  for  a  widow  and  minor  chil- 
dren,  and  the  case  was  carried  by  appeal  to  the  superior  court,  the 
applicant  stood  in  the  place  of  the  plaintiff  in  an  ordinary  case 
and,  where  both  parties  introduced  evidence,  was  entitled  to  open 
and  conclude. 

2.  The  amount  to  be  allowed  for  a  year's  support  is  to  be  estimated 
according  to  the  circumstaces  and  standing  of  the  family  previous 
to  the  death  of  its  head,  keeping  in  view  the  solvency  of  the  estate. 
In  order  to  show  the  circumstances  and  standing  of  the  decedent's 
family,  and  to  regulate  the  amount  and  character  of  the  year's  sup. 
port  which  should  be  found  for  them  (the  estate  being  amply  sol- 
vent), it  was  admissible  to  show  the  amount  of  the  outlay  made 
by  the  decedent  In  the  maintenance  and  education  of  his  adult 
children,  the  gifts  made  to  them  upon  attaining  their  majority, 
and  the  advances  made  to  some  of  them,  for  which  they  were  not 
required  to  account. 

(a.)  It  is  the  duty  of  a  father  to  provide  for  the  maintenance,  protec- 
tion and  education  of  his  minor  children.  When  he  dies,  the 
authorities  of  the  state  take  his  place  in  this  respect,  and  will  do 
what  is  deemed  consistent  with  the  honor  and  reputation  of  his 
family.  Therefore,  evidence  of  the  cost  and  expense  of  keeping 
the  minors  at  school  and  college  was  admissible,  on  the  question 
of  fixing  the  amount  of  year's  support  to  be  allowed  from  an  amply 
solvent  estate ;  and  it  was  error  to  hold  that  this  was  not  an  ele- 
ment which  went  to  make  up  the  amount  to  be  set  apart,  and  that 
the  facts  could  be  considered  by  the  jury  only  to  determine  the 
circumstances  and  standing  of  the  family,  but  no  further. 

(5.)  This  court  has  always  regarded  favorably  claims  for  year's  sup- 
port of  a  family. 

March  18, 18S1. 
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Practice  in  Superior  Court.  Parent  and  Child.  Public 
Policy.  Evidence.  Before  Judge  Fain.  Chattooga  Su- 
perior Court.     September  Term,  1883. 

A  widow  applied  for  a  year's  support  on  behalf  of  her- 
self and  her  minor  children.  Objections  were  filed  by 
one  of  the  administrators,  who  was  also  a  distributee. 
From  the  decision  of  the  ordinary  an  appeal  was  taken. 
The  evidence  showed  that  the  estate  was  worth  between 
$250,000  and  $300,000;  that  there  were  thirteen  children, 
four  of  whom  were  issue  by  a  former  marriage ;  that  all  of 
them  had  attained  their  msgority,  except  four,  who  were 
aged  respectively  18,  16,  14  and  10  years;  that  the  de- 
ceased had  lived  liberally,  though  not  extravagantly ;  that 
some  of  the  minors  were  absent  attending  school  and  col- 
lege at  the  time  of  his  death ;  and  that  the  widow  was  in 
feeble  health,  produced  by  close  confinement  and  attention 
to  decedent.  An  allowance  was  made  by  the  ordinary  of 
certain  personal  property,  certain  household  and  kitchen 
furniture,  and  $5,000  in  cash.  On  appeal  to  the  superior 
court,  the  verdict  of  the  jury  reduced  the  money  allowance 
to  $2,500.  The  applicants  moved  for  a  new  trial,  which 
was  refused,  and  they  excepted.  The  principal  errors 
alleged  were,  that  the  court  gave  the  opening  and  conclu- 
sion to  the  objector,  instead  of  to  the  applicants ;  that  he 
refused  to  allow  them  to  show  the  amount  of  the  outlay 
made  by  the  intestate,  in  the  maintenance  and  education 
of  adult  children,  gifts  made  to  them  upon  attaining  their 
majority,  and  advancements  made  to  some  of  them,  for 
which  they  were  not  required  to  account.  This  was  offered 
for  the  purpose  of  showing  the  jury  the  circumstances  and 
standing  of  the  intestate's  family,  and  to  regulate  the 
amount  and  character  of  the  year's  support  which  should 
be  found  for  them.  The  court  also  refused  to  admit  testi- 
mony as  to  the  cost  and  expense  of  keeping  the  minors  at- 
school  and  college,  holding  that  the  year's  support  and 
maintenance.did.  not  include  education,  and  that  such  facts 
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could  be  considered  by  the  jury  only  to  determine  the  cir- 
cumstances and  standing  of  the  family,  but  no  further ;  that 
it  was  not  an  element  that  went  to  make  up  the  amount 
set  apart  for  a  year's  support ;  and  charged  that  the  jury 
could  not  consider  the  matter  of  education  in  estimating 
the  amount  thereof. 

Hamilton  Taucby  ;  W,  M.  Henry,  for  plaintifib  in  error. 

John  W.  Madpox,  for  defendant. 

Hall,  Justice. 

This  was  an  application,  in  behalf  of  a  widow  and  four 
minor  children,  for  a  year's  support  out  of  the  estate  of 
the  deceased  husband  and  father.  Objections  were  filed 
by  one  of  the  distributees,  who  was  also  one  of  the  ad- 
ministrators, to  the  provision  returned  by  the  commission- 
ers appointed  to  set  it  apart.  These  objections  were  over- 
ruled by  the  ordinary,  an  appeal  was  taken  by  the  objector, 
and  the  case  was  heard  on  this  appeal,  and  the  provision 
reduced  by  the  verdict  of  the  jury.  The  applicants  moved 
for  a  new  trial,  which  was  refused,  and  they  brought  the 
case  to  this  court.  The  estate  out  of  which  thtis  allowance 
was  made  was  large,  being  worth  between  ;|250,000  and 
$800,000,  and  was  not  incumbered  by  debt  or  otherwise. 
There  were  thirteen  children,  four  by  a  former  marriage 
■and  nine  by  the  applicant,  all  of  whom,  except  four,  had 
attained  their  majority  and  were  settled  in  life;  these 
minors  were  aged  respectively  18,  16,  14  and  10  years. 
Two  of  the  administrators  not  only  consented  to  the  amount 
allowed  for  the  year's  support,  but  filed  a  written  protest 
4x)  the  objections  made  by  their  co-administrator.  The 
allowance  consisted  of  certain  personal  property,  together 
with  the  household  and  kitchen  furniture  and  five  thous- 
and dollars  in  cash.  There  was  evidence  that  all  the 
grown  children  had  been  well  educated  by  the  father ;  that 
a  portion  of  these  minors  were  from  home  when  he  died, 
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attending  college  and  schools ;  that  the  widow  was  in  feeble 
health,  produced  by  close,  confining  and  devoted  attention 
to  her  husband  during  the  protracted  sickness,  which  ter- 
minated in  his  death,  and  that  the  family  physician  had 
advised  a  visit  to  and  sojourn  in  Florida  for  her  restoration. 
The  deceased  in  his  lifetime  seems  to  have  been  much  given 
to  hospitality.  It  appears  that  he  entertained  a  great  deal 
of  company,  and  lived  generously,  though  not  extravagant- 
ly; that  while  he  avoided  profusion  and  excess,  he  was 
neither  close  nor  parsimonious ;  his  economy  was  liberal, 
discriminating  and  wise.  The  sole  objection  to  this  allow- 
ance to  the  family  was  its  excess  and  extravagance. 

1.  The  applicants  for  the  yearns  support  claimed  the 
ri^t  to  open  and  conclude  the  case  to  the  jury ;  this  was 
refused  by  the  court,  and  the  objector  was  allowed,  over 
their  protest,  this  privilege.  In  this  we  think  there  was 
error.  We  can  see  no  difference  in  this  and  any  other 
case  where  both  parties  introduce  evidence ;  these  appli- 
cants were  the  plaintiffs;  the  objector  was  the  defendant. 
The  object  of  the  proceeding  was  to  recover  the  portion  of 
the  estate  in  the  hands  of  the  administrators,  to  which  the 
movants  claimed  they  were  entitled.  They  were  certainly 
entitled  to  lay  the  particulars  of  their  demand  before  the 
court  prior  to  the  consideration  of  ofajections  thereto ;  in- 
deed, this  was  necessary  to  an  intelligible  understanding 
of  the  answer  to  their  claim,  and  to  this  effect  have  been 
numerous  decisions  of  this  court.  9  (?a.,  199,  206 ;  /&., 
369,  363;  24  Jd.,  211,  215 ;  38  M,  235, 239 ;  47  Id.,  612 ; 
52  Id.y  169;  65  Id.,  727;  Oueas  et  al.  vs.  Stone  Mountain 
Oranite,  ete.,  Co.,  72  Oa.,  320. 

2.  The  various  grounds  of  the  motion  for  a  new  trial 
allege  error  because  of  the  refusal  of  the  court  to  allow 
jdaintiffs  to  show  the  amount  of  the  outlay  made  by  the 
intestate  in  the  maintenance  and  education  of  his  adult 
children,  the  gifts  made  to  them  upon  attaining  their  ma- 
jority and  the  advances  made  to  some  of  them,  for  which 
they  were  not  required  to  account    This  testimony  was 
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offered  for  the  avowed  purpose  of  informing  the  jury  as  to 
the  circumstances  and  standing  of  the  intestate's  family, 
and  to  regulate  the  amount  and  character  of  the  year's 
support  which  should  be  found  by  them.  The  court  also 
refused  to  permit  applicant  to  make  proof  of  the  cost  and 
expense  of  keeping  the  minors  at  school  and  college,  hold- 
ing that  a  year's  support  and  maintenance  did  not  include 
education,  and  that  the  fact  could  be  considered  by  the 
jury  only  to  determine  the  circumstances  and  standing  of 
the  family,  but  no  further;  that  it  was  not  an  element  that 
went  to  make  up  the  amount  to  be  set  apart  for  their 
year's  support ;  and  he  in  charging  the  jury  on  that  ques- 
tion that  the  matter  of  the  education  of  the  children  could 
not  be  considered  by  them  in  estimating  the  amount  to  be 
allowed  as  a  year's  support. 

We  think  the  allowance  was  too  much  restricted  by 
these  several  rulings.  The  wise  and  liberal  policy  of  our 
legislation  certainly  designed  to  include  in  the  year's  sup- 
port something  more  than  a  bare  subsistence,  with  clothes 
and  shelter,  and  perhaps  the  means  of  locomotion  for  the 
family.  This  estimate  is  to  be  made  according  to  the  cir- 
cumstances and  standing  of  the  family  previous  to  the 
death  of  its  head,  and  in  making  it  the  solvency  of  the 
estate  is  to  be  kept  in  view.  Code,  §2571.  Now  here  was 
a  family  who  had  always  lived  in  affluence ;  the  estate  out 
of  which  they  sought  this  support  was  ample ;  the  net  an- 
nual income  from  it  probably  reached  more  than  $15,000; 
about  one-third  of  this  was  set  apart ;  these  minors  should 
have  been  equalized  as  to  advantages  with  their  eldjer 
brothers  and  sisters,  all  of  whom  had  been  educated  and 
maintained  as  became  the  circumstances  and  social  stand- 
ingof  their  ancestor.  The  law,  inexplicit  terms,  declares 
it  the  duty  of  the  father  to  provide  for  the  maintenance, 
protection  and  education  of  his  minor  children.  Code, 
§1792.  This  is  indeed  taught  us  in  the  horn  books  of  the 
law.  The  duty  is  not  confined  to  the  life  of  the  parent 
and  husband,  but  when  he  has  passed  away,  the  authori- 
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ties  of  the  state  take  his  place,  and  will  do  what  is  deemed 
consistent  with  the  honor  and  reputation  of  his  family. 
When,  from  any  cause,  an  estate,  which  is  free  from  debt,  is 
to  be  kept  together  longer  than  a  year,  support  may  be 
set  apart  to  the  widow  and  minors  for  each  year,  it  is  so 
kept  together.  Code,  §2572.  The  testimony  oflFered  and 
rejected  was  pertinent,  and  should  have  been  admitted ;  it 
threw  light  upon  the  very  question  made  by  this  applica- 
tion and  the  objections  filed  thereto. 

This  court  has  always  regarded  such  claims  favorably,  as 
will  clearly  appear  from  the  following  cases,  to  which 
many  others  Jf  necessary,  might  be  added :  10  Oa.^  37 ;  23 
Jd.,  235  237  55  Id.,  861 ;  44  Id.,  316 ;  61  M,  218,  221 ; 
64  Id.,  208,  221. 

In  the  case  of  Lang  et  al,,  executor,  vs.  Hopkins,  10  (r^., 
37,  the  sickness  of  the  minor  daughter,  who,  with  widow, 
composed  the  entire  family,  and  the  necessity  of  travel 
to  restore  her  health,  were  deemed  suflScient  reasons 
for  allowing  $6,000,  half  the  annual  income  of  the 
estate  as  a  year's  support  Here  the  court  rejected 
testimony  offered  to  show  the  amount  it  would  cost  to  fur- 
nish similar  means,  under  like  circumstances,  to  build  up 
the  shattered  constitution  of  this  venerable  widow,  whose 
ill  health  resulted  from  her  tender  and  constant  ministra- 
tions to  her  husband  during  his  long  illness.  Upon  what 
ground  this  evidence  was  rejected,  we  are  at  a  loss  to  un- 
derstand. 

We  express  no  opinion  as  to  what  should  have  been  the 
finding  of  the  jury  in  this  case,  had  it  been  fairly  submit- 
ted to  them.  Since  it  must  go  back  for  another  hearing, 
it  would  be  improper  to  do  so.  All  that  we  decide  is,  that 
important  rights  have  been  withheld  from  the  plaintiffs  in 
error  in  ordering  the  conduct  of  the  trial,  in  the  rejection 
of  pertinent  and  legal  testimony,  and  in  improper  instruc- 
tions given  to  the  jury. 
Judgment  reversed. 
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104  sS  Dotal  w.  The  Statb  of  Georgia.* 

1.  After  the  trial  of  a  cause  by  the  jury  and  the  return  of  a  verdict  of 
guilty,  and  the  refusal  of  a  new  trial  by  the  circuit  court,  and  the 
affirmance  of  that  judgment  by  this  courtt  the  grounds  of  the  sec- 
ond motion  for  a  new  trial  will  be  scrutinized  closely,  and  must  be 
laid  in  the  very  foundations  of  the  purity  of  jury  trial,  to  authorize 
the  grant  of  such  an  application. 

2.  The  scrutiny  will  be  closer  by  this  court,  and  its  power  exercised 
with  more  hesitation  when  the  presiding  judge  has  refused  to  in« 
terferc  with  the  verdict,  on  the  ground  of  the  disqualification  of 
a  )uror. 

8.  But  when  the  facts  show  that  five  respectable  and  disinterested 
witnesses  of  unimpeachable  character,  resident  in  a  county  other 
than  that  of  the  venue  of  the  crime  and  the  trial,  swear  positively 
that  one  of  the  jury,  which  tried  and  convicted  the  {urisoner  and 
sentenced  him  to  be  hanged,  told  each  of  them  beforehand  that  if 
he  got  on  the  jury,  he  would  hang  the  accused,  and  when  this  state- 
ment was  made,  not  to  all  at  one  time,  which  might  have  been 
under  the  influence  of  horror  of  the  crime,  and  not  made  with  delib- 
erate ill-will,  but  to  two,  on  one  occasion,  and  to  each  of  the  others 
separately,  at  different  times  and  on  different  occasionSi  and  when 
the  same  juror  afterwards  said,  in  the  hearing  of  others,  that  the 
city  of  Griffin  was  prosecuting  the  case,  there  was  big  money  in 
it,  and  he  could  make  a  pile  out  of  it ;  and  when  the  same  juror 
was  induced  by  threats  of  one  of  the  counsel  for  the  prosecution 
to  swear  to  an  affidavit  exculpating  himself  from  having  made 
the  statements  so  testified  to  by  these  several  respectable  witnesses, 
being  under  charges  of  forgery  and  subornation  of  false  swearing 
at  Griffin,  in  Spalding  county,  and  at  Jonesboro,  in  Clayton 
county,  disconnected  with  this  murder  case,  by  which  threats  he 
was  induced  to  believe  that  his  trial  in  Griffin  would  be  prejudiced 
imless  he  so  swore,  and  when  his  denial  of  the  statements  of  said 
respectable  witnesses  was,  in  one  affidavit  he  made,  simply  that  he 
could  not  deny  them  positively,  but  had  no  recollection  of  them, 
and  that  denial,  induced  by  counsel,  was  positive,  and  whoa  due 
diligence  was  manifested  by  counsel  in  moving  on  these  extraordi- 
nary grounds,  and  no  time  was  lost  in  bringing  the  facts  before  the 
superior  court  so  soon  as  discovered : 

HeUy  that  conviction  for  murder  and  sentence  of  death  on  the  ver- 
dict of  a  juror  so  utterly  destitute  of  truth  and  uprightness  of  char- 
acter, would  shock  the  conscience  of  civilization,  and  soil  the 
pnnty  of  jury  trial ;  and  no  matter  how  heinous  the  crime  com- 

*No  full  reports  or  opinions  are  published  in  the  following  cases,  under  the  pco- 
Tisions  of  the  act  of  March  2, 1375.    ( Rep.) 
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mittedy  tho  preservation  of  that  parity  k  of  more  consequence  than 
the  speedy  panishment  of  any  one  man  for  any  one  offense,  and 
public  policy,  as  well  as  individual  right,  demand  a  new  trial. 
Code,  §^718,  3719,  3721,  4997.  6174. 
Judgment  reversed. 

Hatch  18, 1884.    (Head-notes  by  the  ocmrt) 

Jacksojs,  Chief  Justice.* 

[Doyal  was  tried  for  marder  and  convicted.  He  moved 
for  a  new  trial ;  it  was  refused ;  he  excepted,  and  the 
judgment  of  the  court  below  was  affirmed.  (See  70  Ga,<, 
134. )  After  the  j  udgmen t  of  the  Supreme  Oourt  had  been 
made  the  judgment  of  the  superior  court,  defendant  made 
an  extraordinary  motion  for  a  new  trial,  on  substantially 
the  following  state  of  facts :  One  of  the  jurors,  0.  H.  Wig- 
gers,  was  not  impartial,  and  had  wilfully  concealed  this 
fact  for  the  purpose  of  carrying  out  his  design  of  convict- 
ing and  causing  the  hanging  of  defendant,  as  expressed  by 
him.  Five  witnesses  testified  that,  at  different  times  before 
the  trial,  the  juror,  Wiggers,  had  said,  in  effect,  that  Doyal 
ought  to  be  hung,  and  if  he  (the  juror)  was  selected  on 
the  jury  to  try  the  case,  he  would  hang  him.  One  of  these 
witnesses  testified  that  Wiggers  was  reminded  that  he  had 
been  summoned  as  a  juror  and  ought  not  to  speak  in  that 
way,  and  that  he  replied,  that  he  ^'  did  not  give  a  damn ;'' 
that  if  he  got  on  the  jury,  he  would  hang  Doyal.  Two 
other  of  these  witnesses  testified  that  he  had  said  to  them 
that  he  knew  about  the  case.  These  witnesses  resided  in 
a  county  other  than  that  of  the  venue  of  the  crime,  and 
their  respectable  characters  and  reputation  for  veracity  were 
sustained  by  affidavits  of  other  witnesses.  Still  another 
witness  made  affidavit  that,  in  her  presence,  the  attention 
of  Wiggers  was  called,  with  particularity  as  to  time  and 
place,  to  the  fact  that,  just  after  having  been  summoned 
as  a  juror,  he  had  said,  ^^  that  if  he,  Wiggers,  could  manage 
to  get  on  the  jury,  he  would  hang  Doyal,  and  that  the  city 
of  Orifiln  was  able  to  pay,  and  had  the  cash,  and  if  he 
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could  getoQ  the  jury,  he  could  make  a  pile  of  money  out 
of  it." 

This  is  the  same  juror  to  whom  Wyley  Patrick,  father 
of  the  mayor  of  Griffin,  spoke,  after  his  selection  as  a  juror 
to  try  the  case,  which  was  made  a  ground  of  the  former 
motion  for  new  trial.  He  is  also  the  juror  who  complained 
of  being  sick  during  the  trial,  and  requested  permission  to 
remain  in  the  jury  room  while  the  others  went  out  for  a 
walk.  Affidavits  of  defendant  and  his  attorneys  were  in- 
troduced to  show  ignorance  of  the  facts,  and  that  this  mo- 
tion was  made  at  the  first  term  after  their  discovery. 

The  state  made  a  counter-showing,  in  brief,  as  follows: 
Three  of  the  persons,  whose  affidavits  are  used  by  defend- 
ant, have  been  accessible,  one  living  within  ten  or  twelve 
miles  of  Griffin,  the  place  of  the  trial,  and  being  frequently 
there,  and  one  having  been  a  client  of  counsel  for  defend- 
ant and  in  frequent  communication  with  him.  The  affi- 
davits of  nine  of  the  jurors  who  served  on  the  former 
trial  were  introduced,  to  the  effect  that  they  did  not  see  or 
hear  Wiggers  do  anything  unbecoming  an  upright  juror; 
that  he  never  influenced,  or  tried  to  influence,  any  other 
juror,  so  far  as  affiants  knew  or  believed;  that,  upon  the 
first  expression  of  opinion  after  going  into  the  jury  room, 
nine  of  the  jurors  favored  a  conviction,  and  three  favored  a 
recommendation  of  life  imprisonment;  that,  after  discuss- 
ing the  matter,  all  of  the  jury  voluntarily  and  freely  agreed 
to  the  verdict  of  guilty.  Two  of  the  jury  named  the  three 
who  favored  a  recommendation  as  not  including  Wiggers; 
another  thought  Wiggers  was  one  of  the  three.  Wiggers 
made  affidavit  that  he  entered  upon  the  trial  in  a  state  of 
impartiality  and  without  bias  or  prejudice ;  that  he  did 
not  see  the  crime  committed,  and  Ward  never  heard  any 
of  the  testimony  under  oath  or  otherwise ;  that  he  had  no 
recollection  of  having  made  the  statements  attributed  to 
him  by  the  witnesses  for  the  defendant  as  to  hanging  him; 
that,  if  he  said  anything  of  the  sort,  it  was  from  what  he 
heard  or  saw  in  the  newspaper ;  that  his  feelings  were  not 
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adverse  to  defendaat,  but  rather  the  contrary,  on  account 
of  his  knowledge  of  defendant- s  family  and  friendly  rela- 
tions with  them;  that  he  hesitated  about  agreeing  to  the 
verdict,  and  preferred  a  verdict  of  manslaughter,  and 
agreed  to  it  solely  from  his  conscientious  convictions  as  a 
juror. 

£.  T.  Daniel^  Esq.^  made  affidavit  to  a  conversation 
with  Wiggers,  in  which  he  made  substantially  the  state- 
ments just  above  set  out,  and  denied  making  the  statements 
attributed  to  him,  but  declined  at  the  time  to  make  affi- 
davit to  those  facts,  on  the  ground  that  his  counsel  had 
advised  him  not  to  do  so,  or  to  have  anything  to  do  with  it. 

The  defendant,  in  rebuttal,  showed  that  Wiggers  was 
under  two  indictments  in  Clayton  county  for  forgery  and 
one  for  subornation  of  perjury;  that  he  was  under  two 
indictments  for  like  offenses  in  Spalding  county ;  and  that 
he  was  in  jail  at  the  time  he  made  the  exculpatory  affida- 
vit; that  he  objected  to  making  it,  saying  that  his  coun- 
sel had  advised  him  not  to  do  so,  and  he  did  not  wish  to 
make  it,  as  his  recollection  was  indistinct  as  to  statements 
which  he  had  made ;  that  F.  D.  Dismuke,  Esq.,  of  coun- 
sel for  the  state,  insisted  upon  his  signing  it,  telling  him 
that  his  counsel  had  sent  him  word  to  make  the  affidavit; 
and  becoming  angry,  told  him,  "  If  you  hear  it  thunder, 
don't  you  blame  me  for  it;"  that  it  would  do  defendant's 
case  in  Spalding  county  (where  Dismuke  resided)  no  good ; 
and  Wiggers  understood  from  this  that  his  case  would  be 
prejudiced,  unless  he  made  the  affidavit,  which  he  finally 
did.  He  made  still  another  affidavit,  setting  out  these 
facts  for  defendant,  on  the  hearing  of  the  motion. 

John  L  Sail,  Esq.^  made  an  affidavit,  explaining  his 
position  in  the  matter,  in  brief,  as  follows:  He  was  of 
counsel  for  Wiggers  in  his  criminal  cases.  Being  satisfied 
that  if  Wiggers  should  give  an  affidavit  conflicting  with 
that  of  the  other  witnesses,  an  effort  would  be  made  to 
indict  him  for  peijury,  and  being  further  satisfied  that  it 
was  unwise  for  Wiggers  to  complicate  his  troubles,  after 


Digit 


ized  by  Google 


76  SUPREME  COURT  OF  GEORGIA. 

CoUIas  V8.  The  SUte  of  Oeocgia. 

consulting  with  other  counsel  representing  him,  deponent 
advised  him  not  to  make  any  afSdavit  voluntarily,  but  if 
he  was  brought  before  the  judge,  to  tell  the  truth.  Subse- 
quently he  was  shown  a  telegram  from  Mr.  Dismuke  that 
Wiggers  had  refused  to  sign,  because  deponent  had  told 
him  not  to  do  so,  and  not  liking  to  have  his  advice  thus 
used,  deponent  wrote  to  one  of  his  associates  at  Jonesboro 
tnat  he  withdrew  any  advice  he  had  given  and  left  defend- 
ant to  act  for  himself,  if  he  were  willing  to  take  the  risk. 
This  letter,  however,  did  not  reach  his  associate  until  after 
the  a£Sdavit  was  given  to  Mr.  Dismuke. 

F.  D.  Dismuke^  JSsq,-,  made  an  alSidavit,  to  the  effect 
that  he  wrote  out  an  affidavit  containing  what  Wiggers 
said  were  the  facts ;  that  Wiggers  declined  to  sign  it,  on 
the  ground  that  his  counsel  (Judge  Hall)  had  advised  him 
not  to  do  so;  that  deponent  had  been  told  by  the  judge  of 
the  circuit  and  the  solicitor  general,  that  Judge  Hall  had 
written  withdrawing  his  advice,  and  stating  that  Wiggers 
could  sign  it  if  he  chose  to  do  so,  and  upon  this  informa- 
tion, he  so  informed  Wiggers ;  that  the  latter  suggested 
that  deponent  bring  his  local  counsel  to  the  jail  for  con- 
sultation, but  only  one  of  them  could  be  found,  and  he 
went  to  the  jail ;  that  after  some  consultation,  Wiggers 
said  he  would  sign ;  that  deponent  went  to  get  the  clerk 
to  attest  the  signature,  and  upon  his  return,  Wiggers  de- 
clined to  sign ;  that  it  was  then  he  made  use  of  the  ex- 
pressions as  to  the  consequences  to  Wiggers,  and  started 
away,  but  was  re-called  by  Wiggers  for  the  purpose  of 
aigniBg. 

The  motion  was  overruled,  and  defendant  excepted.] 


OoLLiNS  vs.  The  Statb  of  Oborgia. 

1.  In  a  case  of  bestiality,  penetration  may  be  proved  by  circumstan- 
ces, and  need  not  necessarily  be  shown  by  an  actual  eye  witness 
thereof.  Circumstantial  evidence,  if  convincing  beyond  a  reasona- 
ble doubt,  will  authorise  a  jury  to  oonvict  and  the  court  to  uphold 
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the  conviction.    1  Ross.  Cr,  684,  and  citations ;  23  Oa.,  570;  49 
Id,,  18;  63  Id.,  195;  55  Id.,  826;  59  Id.,  738;  60  Id.,  258. 

2.  Where,  by  consent  of  counsel,  the  judge  received  the  verdict,  with 
liberty  to  poll  the  jury  next  morning,  when  it  was  to  be  read,  and 
with  instmctions  to  (lie  jury  not  to  make  it  known  until  read,  the 
defendant  being  absent,  and  one  of  the  jury  said  to  another  perr 
son,  in  the  morning  before  the  verdict  was  read,  that  if  defendant, 
had  been  there  the  night  before,  ho  would  have  been  in  jail,  and 
no  request  was  made  to  poll  the  jury ;  the  circumstances,  while 
it  showed  imprudence  in  the  juror  and  disobedience  of  instruc- 
tions, for  which  he  might  be  punished,  show  no  hurt  to  defend* 
ant  which  would  work  a  new  trial. 

8.  A  charge  to  traverse  jurors,  when  empanelled,  sworn  and  organ- 
ized to  try  cases  during  the  term,  in  regard  to  the  importance  of 
enforcing  the  criminal  laws,  is  not  such  matter  or  ruling  of  the 
court  on  the  trial  of  the  case  brought  up  for  review  here  as  this 
court  has  power  to  review  and  reverse  and  base  the  grant  of  a  new 
trial  upon,  unless  some  reference  be  made  in  such  general  charge 
to  the  particular  case  on  trial. 

(o.)When  allusion  Wds  made  only  to  a  case  formerly  tried  and  the 
verdict  therein,  it  did  not  injure  the  defendant  in  the  present  case, 
the  cases  being  entirely  di£ferent  ;nor  does  it  matter  that  the  same 
attorney  appeared  in  both  cases  for  the  defence ;  especially  where 
it  did  not  appear  that  any  of  the  jury  knew  this  fact. 

4.  The  verdict  was  sui^[>OTted  by  the  evidence. 
Judgment  afllrmed. 

ApiU  «,  1SS4. 

Jacksow,  Chief  Justice. 

[Mitchell  Collins  was  indicted  for  bestiality,  and  was 
convicted.  He  moved  for  a  new  trial,  on  the  following 
among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Becswse  the  jury  having  been  recalled,  the  court 
charged  as  follows :  "  I  wish  to  give  you  some  further  in- 
struction. I  charged  you  before  that  it  was  necessary  to 
prove  actual  penetration  by  an  eye  witness ;  it  is  not  nec- 
essary to  prove  by  the  actual  testimony  of  an  eye  witness 
the  actual  penetration  of  the  mule.  (A  witness  for  the 
state-  swore  that  he  saw  defendant  in  the  rear  of  a  mare 
mole,  apparently  having  sexual  jintercourse  with  her ;  that 
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as  he  approached,  defendant  got  down,  and  as  he  did  so, 
witness  saw  defendant's  private  member  come  from  under 
the  mule's  tail.  As  to  this  ground,  the  court  added  the 
following  note:  "On  written  request  of  defendant's  coun- 
sel in  this  case,  I  charged  the  jury  *  that  in  this  case,  it  is 
necessary  for  the  state  to  prove  that  in  the  alleged  offense 
there  was  penetration  by  the  defendant  of  the  mare  mule.' 
In  a  few  minutes  after  the  jury  had  left  the  room,  I  had 
them  recalled,  and  said  to  them  that,  upon  the  subject  of 
the  penetration  of  the  mule  by  the  defendant,  I  desired  to 
give  them  some  further  instruction,  and  then  said  to  them 
that,  in  order  to  make  out  a  case  of  guilt  against  the  de- 
fendant, it  is  not  necessary  for  the  state  to  prove  the  ac- 
tual penetration  of  the  mare  mule  by  the  positive  testi- 
mony of  an  eye  witness  to  the  penetration ;  that  in  offen- 
ses of  this  kind,  it  is  not  necessary,  in  order  to  convict,  to 
prove  by  positive  testimony  the  commission  of  the  act — 
it  may  be  proved  by  circumstances ;  if  facts  have  been 
proved  to  exist  which,  from  the  nature  of  things,  are  fol- 
lowed by  the  act,  then  the  evidence  may  be  deemed  suflB- 
cient,  and  if  you  believe,  from  the  testimony  submitted  to 
you  in  this  case,  that  the  defendant  did  commit  the  crime 
charged  against  him,  by  having  carnal  knowledge  of  and 
connection  with  said  mule,  then  it  is  your  duty  to  find  him 
guilty.") 

(3.)  Because  of  misconduct  of  one  of  the  jury.  (This 
is  best  set  out  in  the  following  note  of  the  judge:  "The 
jury  brought  in  their  verdict  about  nine  o'clock  at  night, 
and  I  came  over  to  the  court  room  from  the  hotel  to  re- 
ceive the  same,  being  informed  that  they  had  agreed  on  a 
verdict  by  their  bailiff.  After  the  jury  were  brought  in 
the  court  room,  it  was  ascertained  that  the  defendant  was 
not  in  the  court  room,  and  that  he  had  left  the  town  for  the 
night.  I  did  not  want  the  verdict  made  known  until  the 
defendant  was  in  the  custody  of  the  court.  It  was  a^-eed 
by  the  defendant's  counsel,  the  state's  counsel  ahd  myself, 
that  I  should  receive  the  verdict,  instr^ict  the  jury  not'tb 
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make  it  known,  and  that  defendant's  counsel  should  have 
the  right  to  poll  the  jury.  The  jury  were  so  instructed 
and  dispersed  for  the  night.  After  court  was  opened  in 
the  morning,  the  verdict  was  read  by  the  clerk  in  the  pres- 
ence of  the  jury,  the  defendant  and  his  counsel,  and  no 
request  was  made  to  poll  the  jury." 

An  affidavit  was  also  produced  to  the,  effect  that  before 
court  opened  next  day,  one  of  the  jurors  remarked  that  if 
defendant  had  been  there  the  night  previous,  when  the 
verdict  was  received,  he  would  have  been  in  jail.) 

(4.)  Because  at  the  opening  of  the  court,  when  the  trav- 
erse jury  was  sworn,  and  after  the  charge  to  the  grand  jury, 
the  court  delivered  a  charge  to  the  petit  jury,  wherein  he 
charged  that  former  traverse  juries  had  been  false  to  their 
oaths  as  jurors  in  bringing  in  verdicts  of  not  guilty  where 
persons  were  guilty,  and  made  special  reference  to  a  case 
where  a  person  had  been  killed  with  an  ox  yoke  and  the 
jury  had  found  a  verdict  of  not  guilty,  when  everybody 
knew  that  the  blow  had  killed  deceased. 

(To  this  ground  the  court  added  the  following  note:  **I 
did  give  the  traverse  jury  some  instructions  in  regard  to 
the  duties  required  of  them,  and  endeavored  to  impress 
on  them  the  importance  of  deciding  cases  in  accordance 
with  the  law  and  evidence  and  the  solemnity  of  the  oaths 
which  they  took  in  civil  and  criminal  cases.") 

The  motion  was  overruled,  and  defendant  excepted.] 


Smith  vs.  Thb  Statb  of  Georgia. 

1.  The  verdict  of  voluntary  manslaughter  was  supported  by  the  evi- 
dence, and  the  sentence  was  as  mild  as  the  facts  would  justify. 

2.  Where  one  provokes  a  difficulty,  and  thereby  becomes  the  assail- 
ant, and  makes  no  effort  to  decline  the  combat  so  provoked  and 
commenced,  but  takes  human.life  in  such  contest,  the  homicide  is 
not  justifiable ;  and  a  charge  to  that  effect  was  not  error. 

3.  When  one  voluntarily  shoots  at  another  and  the  shot  kills,  the 
homicide  cannot  be  involuntary ;  and  where,  under  no  rational  view 
of  Uie  facts,  the  killing  can  be  involuntary  homicide,  the  judge 
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should  not  confuse  the  jury  by  a  charge  on  the  law  concerning  that 
offense. 
4.  Two  convictions  by  Juries  in  different  counties  on  the  same  case 
lor  the  same  offense  ought  to  have  weight  with  the  presiding  judge 
on  the  motion  for  new  trial,  and  with  this  court  in  reviewing  his 
decision ;  but  where  the  facts  would  have  authorized  a  verdict  of 
guilty  of  murder,  and  the  jury  have  found  the  defendant  guilty  of 
voluntary  manslaughter,  the  court  could  not  do  otherwise  than 
sustain  the  finding.    67  G^.,  183 ;  16  J(i.,  204 ;  58  Id.,  212. 
Judgment  affirmed. 
April  15, 1884. 

Jackson,  Chief  Justice. 

[Eason  Smith  was  indicted  for  the  murder  of  Franklin 
Mills.  On  the  first  trial,  a  verdict  of  "  guilty  of  manslaugh- 
ter" was  found,  and  a  new  trial  was  granted.  A  change 
of  venue  was  had  from  Olinch  to  Ware  county.  On  the 
last  trial,  the  evidence  for  the  state  was,  in  brief,  as  fol- 
lows: 

A  feud  existed  between  Bensgah  Mills,  the  brother  of 
the  deceased,  and  defendant.  On  May  1, 1880,  Benigahf 
the  deceased,  and  several  connections  went  into  Homers- 
ville,  in  Ware  county.  Bensgah  saw  defendant  coming 
towards  him,  and  motioning  to  his  brother,  the  deceased, 
they  walked  off.  Seeing  defendant  coming  after  themi 
they  stepped  into  a  lot,  stopped  a  few  minutes  and  then 
walked  out  to  the  gate.  Defendant  came  up,  caught  Ben- 
sgah hy  the  coat-sleeve,  and  said,  <'  Oome  this  way ;  there 
is  a  difficulty  pending  between  us  that^s  got  to  be  settled 
this  day."  Benajah  said  he  thought  they  could  settle  it,  if 
defendant  would  allow  him  <'  to  reason  this  case ;"  that  he 
did  not  wish  a  trouble,  because  defendant  had  ^'  accused 
him  wrongfully."  Defendant  became  very  angry,  and  in. 
vited  Benajah  to  fight;  the  latter  declined,  and  said  he 
would  rather  settle  it  outside  of  a  fight.  Defendant  dared 
him  to  a  fight,  and  ^'  slapped  "  his  fist  in  Benajah's  face,  and 
marking  a  ring  on  the  ground  with  his  foot,  invited  him 
"to  come  into"  him,  saying,  "I  will  fight  you  a  fair 
fight."    Several  gathered  around  (among  them  the  friends 
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of  both  parties)  and  tried  to  quiet  him  down,  but  he  told 
them  to  let  him  alone,  and  indulged  in  very  profane  lan- 
guage; and  during  the  latter  part  of  the  difficulty,  Benajah 
indulged  in  like  profane  retorts.  When  defendant  said  he 
would  fight  a  fair  fight,  a  friend  of  Bensyah  said,  '^  Eas,  if 
it's  a  fair  fight,  I  see  you  have  got  a  pistol  and  Benajah 
has  none,"  and  told  him  to  put  it  up.  Defendant  shoved 
this  adviser  in  a  rough  manner.  He  started  towards  Ben- 
{gah,  who  pulled  out  a  large  pocket  knife  and  opened  it, 
but  on  being  told  to  put  it  up,  did  so.  Defendant  came 
up  to  him.  Deceased,  who  was  standing  five  or  six  steps 
to  one  side,  said, "  Eas,  don't  shoot  him  or  cut  him."  Defend- 
ant wheeled  and  said,  "  Do  you  take  it  up,  you  God-damned 
rascal  ?"  At  the  same  time,  he  pulled  out  a  pistol  and 
fired  upon  deceased,  producing  a  woun4  from  which  the 
latter  died.  As  soon  as  he  did  this,  Berrien  Mills,  another 
brother,  knocked  defendant  down  with  a  weight,  and  an- 
other of  the  same  family  began  beating  him.  He  rose  to 
his  knees,  and  while  one  of  the  Mills  boys  was  grasping 
the  pistols  he  fired  a  second  shot  in  the  air.  Deceased  rah 
up,  and  drawing  a  pistol,  fired  into  the  face  of  the  defend- 
ant The  latter  dropped  his  head ;  and  one  of  the  partici. 
pants  in  the  meleej  thinking  he  was  dead,  told  the  others 
that  he  was  killed,  and  not  to  shoot  him  any  more.  De- 
ceased fell  and  was  found  to  be  mortally  wounded.  Two 
of  the  Mills  family,  who  took  part  in  the  tragedy,  had  been 
invited  up  to  see  Benajah,  and  went  to  town  with  him  on 
business.  He  asked  another  brother  to  go  with  him,  be- 
cause he  was  expecting  this  difficulty ;  the  latter  demurred 
at  first,  but  then  consented,  saying,  "  May  be  if  I  go,  he 
won't  bother  us."  They  went  with  peaceable  intentions, 
and  there  was  no  other  understanding  for  them  to  meet 
there  that  day  than  that  detailed.  Benajah  had  heard  of 
threats  on  the  part  of  defendant  against  him  and  any 
others  of  the  family  who  should  "  take  up  "  the  difficulty. 
After  the  shooting,  Griffin,  a  cousin  of  the  Mills  boys,  took 
a  gun  and  followed  the  defendant. 
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The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
On  the  day  before  the  killing,  the  wife  of  Berrien  Mills,  a 
brother  of  deceased,  went  to  spend  the  day  with  the  wife 
of  defendant,  with  whom  she  was  friendly.  On  the  morn- 
ing of  the  tragedy,  the  Mills  party  came  in  town  together, 
and  during  the  affray,  they  were  armed  with  various 
weapons,  Bensgah  having  a  knife,  deceased  a  pistol,  and 
Berrien  a  weight,  with  which  he  knocked  defendant  down ; 
another,  Daniel  Mills,  also  having  a  weight  Griffin  was 
unusually  friendly,  although  he  and  defendant  had  re- 
cently had  a  dispute,  and  insisted  on  defendant's  taking 
drinks  with  him.  He  called  defendant  out  of  a  store,  and 
they  went  up  the  street  together.  Soon  after  this,  the  diffi- 
culty began.  Defendant  was  urging  Benajah  to  fight, 
drew  a  ring  on  the  ground,  invited  him  to  a  fair  fight,  and 
^  popped  "  his  fist  in  his  hand  in  Benajah's  face.  The  lat- 
ter drew  his  knife,  and  the  Mills  party  began  crowding 
around.  Defendant  drew  his  pistol,  told  them  not  to 
crowd  him,  that  he  wanted  a  fair  fight,  and  fired  his  pistol 
into  the  air.  This  shot  did  not  hurt  anybody,  and  was  not 
fired  in  the  direction  of  the  deceased ;  there  was  no  quarrel 
between  defendant  and  deceased,  but  it  was  with  his 
brother.  When  defendant  fired  into  the  air,  Berrien  Mills 
knocked  him  down  with  a  weight ;  another  of  their  party 
sprang  on  him  and  held  him,  and  several  others  beat  him 
with  weights.  Defendant  struggled  to  his  knees ;  deceased 
ran  up  and  shot  him  in  the  face,  putting  out  his  eye,  and 
defendant  returned  the  fire,  killing  the  deceased. 

The  statement  of  the  defendant  was  similar  to  the  testi- 
mony in  his  favor,  except  as  to  the  shot  that  caused  the 
death  of  the  deceased.  As  to  this,  as  it  appears  in  the 
record,  it  is  unintelligible.    It  is  in  these  words : 

'^I  got  my  pistol  out  of  my  pocket  and  told  them  I 
didn't  want  to  fight  them,  except  a  fair  fight,  one  at  a  time, 
and  held  it  up  in  the  air  and  fired  it ;  and  Berrien  Mills 
threw  a  weight  at  me  and  knocked  me  down ;  and  John 
F.  Smith  jumped  on  to  me  and  started  to  cut  my  throat  ;^ 
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and  this  fellow,  Franklin  Mills,  was  standing  at  the  comer, 
and  he  ran  np  and  put  his  pistol  to  my  face  and  fired,  and 
as  he  did,  I  jugged  mine  tosse,  and  it  happened  to  hit  him 
as  an  accident." 

The  jury  found  the  defendant  guilty  of  voluntary  man- 
slaughter, and  he  was  sentenced  to  two  years  in  the  peni- 
tentiary. He  moved  for  a  new  trial,  on  the  following 
grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence and  the  charge  of  the  court. 

(2.)  Because  the  court  did  not  charge  on  the  subject  of 
involuntary  manslaughter. 

(3.)  Because  the  court  charged  as  follows :  "  If  you  find 
that  he  was  surrounded  by  this  urgent  and  pressing  danger 
at  the  time  of  the  killing,  you  will  then  inquire  further, 
was  the  deceased  the  assailant,  or  did  the  defendant  in 
good  faith  endeavor  to  decline  any  further  struggle  before 
giving  the  mortal  blow?  In  order  to  make  it  a  case  of 
justifiable  homicide,  it  must  appear,  first,  that  there  was 
this  urgent  and  pressing  danger  to  the  defendant  at  the 
time  of  this  killing;  and  it  must  further  appear  that  the 
person  killed  was  assailant,  or  that  the  defendant  in  good 
faith  endeavored  to  decline  any  further  struggle  before 
giving  the  mortal  blow.  Although  a  man's  life  be  in  dan- 
ger, yet  if  he  is  responsible  for  that  danger,  if  he  provoked 
that  danger,  then  the  existence  of  the  danger  cannot  be 
urged  as  a  defence  to  himself  In  order  to  justify  his  act 
upon  the  plea  that  this  danger  exists,  it  must  appear  that 
he  is  not  responsible  for  the  danger,  but  that  the  other 
party  is.'* 

The  motion  was  overruled,  and  defendant  excepted.] 


Howard  v8.  Thb  Stats  of  Gbobgia. 

1.  In  a  proeecation  for  using  obscene  and  vulgar  language  in  the 
presence  of  a  female,  the  husband  of  soch  female  being  the  prose- 
cutor, it  was  not  adiniasible  to  ask  the  woman,  when  on  the  stand 
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as  a  witness,  if  the  prosecutor  had  not  offered  to  stop  the  proseca- 
tion  if  the  accused  would  pay  a  sum  of  money  for  that  purpose. 
Unless  such  proposition  was  connected  with  her,  it  did  not  tend  to 
impeach  her ;  and  the  person  who  made  it  not  having  been  sworn 
as  a  witness,  it  was  immaterial.  66  Ga,,  310 ;  Contrast  55  Jd.,  308. 

2.  Nor  was  there  error  in  refusing  to  allow  the  accused  to  state,  in  his 
statement,  **  that  the  prosecutor  offered  to  stop  the  prosecution,  if 
he  would  pay  a  sum  of  money  for  that  purpose,  and  that  he  had  a 
letter  in  his  pocket  showing  this."  The  accused  has  the  right  lo 
state  any  fact  going  to  show  his  innocence,  although  it  has  not 
been  testified  to  by  any  witness ;  but  he  will  not  be  allowed  to 
ramble  from  the  issues  in  the  case  by  stating  or  alluding  to  imma- 
terial matters.    72  (?a.,  261. 

3.  In  deciding  upon  the  credibility  of  witnesses,  the  jury  may  consider 
their  manner  of  testifying,  their  interest  or  bias,  their  character 
for  veracity,  if  they  know  it,  and  the  reasonableness  or  unreason- 
ableness of  the  facts  they  relate.  A  request  to  charge  to  this  ef- 
fect having  been  made  and  refused,  and  the  judge  having  given 
no  charge  as  to  the  credibility  of  the  witnesses,  a  reversal  must 
result. 

Judgment  reversed. 

AprU2&,1884. 

Blandfokd,  Justice. 

[Howard  was  indicted  for  using  obscene  and  vulgar  lan- 
guage in  the  presence  of  a  female.  The  husband  of  the 
female  was  the  prosecutor.  On  the  trial,  she  testified  that? 
while  driving  in  a  buggy  with  defendant,  who  was  a  cousin 
of  hers,  near  dusk  in  the  evening,  he  made  improper  pro- 
posals, and  sought  to  take  improper  liberties  with  her? 
which  she  indignantly  rejected.  On  cross-examination, 
she  stated  that  during  a  portion  of  the  time  when  tliis  im- 
propriety was  going  on,  another  buggy  was  behind  them 
containing  one  Weaver ;  that  she  made  no  outcry,  or  call 
on  him  for  assistance;  that  she  did  not  tell  her  husband 
of  the  insult  on  arriving  at  home ;  told  her  uncle  next  day, 
and  her  husband  some  time  afterwards ;  that  defendant 
stayed  at  her  home  that  night,  and  had  been  there  once 
since ;  and  that  it  was  some  months  after  this  before  the 
prosecution  began.    She  stated  that  she  became  indignant 


Digit 


ized  by  Google 


FEBRUARY  TERM,  1884.  86 

Crockett  vs.  McLendon., 

and  threatened  to  leave  the  buggy ;  that  she  was  frightened ; 
that  she  had  started  home  riding  with  her  uncle ;  that 
Weaver  and  defendant  came  up,  riding  in  defendant's 
buggy  together;  that  Weaver  stated  that  he  desired  to 
talk  to  her  uncle,  and  proposed  that  she  ride  in  the  buggy 
with  defendant  and  let  him  ride  with  her  uncle ;  that  she 
at  first  declined,  on  account  of  the  muddy  condition  of  the 
road,  to  make  any  exchange,  but  after  some  urging,  did  so ; 
that  after  her  uncle  and  Weaver  separated,  the  latter  came 
on  in  his  buggy,  which  had  before  that  been  driven  by  a  col- 
ored man ;  that  she  had  always  heard  Weaver  spoken  of 
as  a  bad  character,  and  did  not  expect  anything  good  of 
him ;  that  her  husband  was  afflicted  with  a  disease  which 
aflFected  his  mind,  and  was  in  a  very  precarious  condition, 
and  she  was  afraid  to  excite  him  by  telling  him  of  the  occur- 
rence ;  that  she  endeavored  to  do  so  on  the  next  day,  but  he 
became  so  excited  that  she  desisted  until  he  had  sufficiently 
recovered  to  permit  of  her  telling  him.  She  also  stated 
that,  when  she  rejected  the  improper  proposal  of  defendant 
in  the  buggy,  he  asked  if  she  would  not  consent  that  night, 
to  which  she  replied, "  no ;"  that  he  asked  her  if  a  Miss 
Howe,  who  was  a  visitor  at  her  house,  would  not  stay  with 
him,  and  she  said  no ;  that  at  the  house  that  night,  the 
young  lady  asked  to  be  introduced  to  defendant,  and  wit- 
ness did  introduce  her. 

Defendant  denied  in  his  statement  all  improper  conver- 
sation with  Mrs.  Graham,  the  wife  of  the  prosecutor. 

The  jury  found  defendant  guilty,  and  he  was  sentenced 
to  pay  a  fine  of  $500.00,  or  serve  twelve  months  in  the 
chain-gang.  He  moved  for  a  new  trial,  which  was  refused, 
and  he  excepted.] 


OmOCKBTT  7)8.  MoLbNDOK. 

!•  Where  one  ground  of  a  motion  for  new  trial  was  that,  during  the 
trial  of  the  case,  counsel  for  defendant  discovered  that  one  of  the 
coansel  for  plaintiff  was  employed  upon  a  conditional  fee,  and  that 
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hia  second  cousin  was  on  the  jury,  and  immediately  called  the  at- 
tention of  the  court  thereto,  and  the  facts  being  admitted,  the 
court  held  the  relationship  not  sufficiently  cloite  to  disqualify  the 
juror,  and  this  ground  was  certified,  this  court  could  rule  upon  the 
point  made  without  reference  to  affidavits  used  at  the  hearing  of 
the  motion. 

(a.)  Were  the  affidavits  necessary,  being  referred  to  in  the  ground  of 
the  motion,  and  being  indentified  severally  by  the  presiding  judge 
and  appearing  copied  in  the  record  with  his  imprimatur  upon 
them,  this  was  sufficient,  and  a  motion  not  to  consider  this  ground 
wUl  be  denied. 

S.  A  second  cousin  of  an  attorney  for  the  plaintiff,  who  has  a  fee  con- 
ditional on  recovery,  is  not  a  competent  juror.  60  Oa.,  103;  63 
Id.,  682 ;  65  J(f„  304 ;  71  Id.,  818 ;  72  Id.,  80. 

8.  No  binding  release  by  counsel  for  the  plaintiff  is  shown,  and  the 
affidavit  of  the  juror  that  he  did  not  know  of  the  contingent  fee  d 
his  cousin,  is  sufficiently  rebutted  by  the  open  announcement  be- 
fore the  court,  and  the  ruling  thereon  by  the  court  in  the  presence 
of  all  the  jury  and  directly  affecting  this  juror.  He  was  not  purged 
of  suspicion.    71  €fa,,  818. 

(a.)  It  was  sufficient  to  call  the  attention  of  the  court  to  the  disquali- 
fication of  the  juror ;  it  was  unneoessaiy  tomake  a  motion,  in  order 
to  invoke  the  ruling  of  the  court. 
Judgment  reversed. 

Ai»rU9B,1884 

Jackson,  OUef  Justice. 

[L.  T.  D.  McLendon  brought  an  action  for  damages 
against  John  S.  Crockett  for  malicious  arrest  without  prob- 
able cause,  and  recovered  a  verdict  for  $1,000.00.  De- 
fendant moved  for  a  new  trial  on  several  grounds,  which 
were  approved  by  the  court,  the  only  one  of  which  mate- 
rial to  be  set  out  is  the  fifth,  which  was  as  follows : 

<'  Pending  the  trial  of  the  case,  movant  and  his  sole  at- 
torney, John  L.  Doyal,  Esq.,  learned  that  W.  T.  McMuUen, 
a  juror  empanelled  to  try  said  case,  was  a  second  cousin 
to  G.  D.  Stewart,  Esq.,  one  of  the  counsel  for  the  plaintiff, 
and  that  the  fee  of  the  said  G.  D.  Stewart,  Esq.,  was  par- 
tially contingent,  dependent  upon  and  out  of  the  recovery 
in  said  suit.  So  soon  as  movant  and  his  counsel  received 
[this]  information^unsel  for  movant  called  attention  of  the 
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court  to  the  informatioii,  and  that  it  had  just  then  come  to 
their  knowledge.  It  was  thereupon  conceded  by  counsel 
for  plaintiff  that  O.  D.  Stewart,  Esq.,  was  second  cousin  to 
W.  T.  McMullen,  the  juror ;  that  G.  D.  Stewart  was  first 
cousin  to  the  (juror's)  mother,  and  that  the  fee  of  the  said 
Q.  D.  Stewart  in  the  case  was  conditional,  dependent  upon 
recovery.  The  court  ruled  and  decided  that  the  relation- 
ship was  not  near  enough  to  disqualify  the  juror,  and  or- 
dered the  case  to  proceed ;  in  which  ruling  and  decision 
the  court  committed  error.''  The  court  added  to  this  ground 
the  following  note :  '^  In  reference  to  the  fifth  ground,  the 
relationship  between  the  juror  and  the  counsel  was  this  : 
The  juror's  mother  was  first  cousin  to  G.  D.  Stewart,  the 
counsel  in  the  case." 

In  support  of  this  ground  of  the  motion,  the  affidavit 
of  the  movant  and  of  John  L.  Doyal,  Esq.,  were  used  on 
the  hearing.  Counsel  for  plaintiff  made  a  counter-showing, 
and  introduced  the  affidavit  of  the  juror  attacked,  to  the 
effect  that  he  did  not  know  or  hear  anything  about  the 
conditional  fee  of  Mr.  Stewart  until  after  the  trial ;  that  it 
could  not  and  did  not  influence  him;  and  that  he  was  one 
of  the  last  persons  on  the  jury  who  expressed  his  opinion 
as  to  whether  plaintiff  should  recover.  Plaintiff  also  used 
the  following  agreement: 

"  Upon  objections  being  made,  that  one  of  the  jurors  empanelled 
to  try  the  case  is  related  to  Ool.  Qeo.  D.  Stewart,  one  of  the  attorneys 
for  plaintiff,  and  that  said  attorney  has  a  contingent  fee  in  this  case, 
it  is  admitted  by  counsel  for  plaintiff,  Qeo,  D.  Stewart,  one  of  the 
plaintiff's  attorneys,  is  the  first  cousin  to  the  mother  of  William  McMul- 
len,  one  of  the  jurors,  and  that  he  has  contracted  for  a  contingent 
fee  in  this  case.  Mr.  Stewart  released  the  plaintiff  from  any  interest 
in  this  recovery,  and  this  was  stated  in  open  court." 

To  this  the  court  added  the  following  note : 

"This  agreement  was  read,  on  the  motion  for  new  trial,  and  is  or- 
dered filed  with  the  same.  Neither  Crockett  nor  his  counsel  con- 
sented that  Stewart  might  release  his  client  from  payment  of  the 
contingent  fee.  This  offer  was  not  made  within  the  hearing  of  the 
jnry.  The  statement  was  made  by  G.  D.  Stewart  in  the  presence  of 
the  juxy,  that  his  fee  was  partially  conditional." 
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Copies  of  the  affidavits  used  on  the  hearing  of  the  mo- 
tion for  new  trial  came  up  in  the  record.  That  of  Crockett 
and  Doyal  appears  between  the  approval  of  the  grounds  of 
the  motion  and  the  rule  nisij  as  though  it  had  been  at- 
tached to  the  motion  for  new  trial;  the  others  followed 
the  motion  in  the  record,  and  on  each  appears  (by  copy) 
the  signature  of  the  judge  and  an  order  to  file  it;  and  each 
was  filed. 

The  motion  was  overruled,  and  defendant  excepted. 

When  the  case  was  called,  counsel  for  defendant  in  error 
moved  to  dismiss  it,  or  at  least  to  disregard  this  ground, 
because  the  affidavits,  etc.,  used  in  connection  with  it 
formed  no  part  of  the  record,  and  could  not  be  sent  up 
therein  or  identified  by  copied  signatures  of  the  judge,  but 
should  have  been  brought  up  in  the  bill  of  exceptions ; 
citing  70  Oa.^  730,  and  McDonald  V8.  State,  72  Ga.,  66- 
The  motion  was  overruled.] 


The  Georgia  Railroad  vs.  Letchworth. 

1.  Where  a  new  trial  was  granted  on  one  ground  of  a  motion,  the  ques- 
tion before  the  Supreme  Court  is,  whether  the  court  erred  in  grant- 
ing the  motion  on  that  ground.    70  Oa.,  464. 

2.  While  this  court  is  strict  in  enforcing  all  agreements  of  counsel, 
by  which  risks  are  taken,  and  which,  when  injury  follows,  it  is 
sought  to  repudiate,  yet  discretion  in  enforcing  agreements  made 
in  the  presence  of  the  presiding  judge,  and  brought  about  by  his 
own  rulings,  is  as  much  within  the  scope  of  the  exercise  of  the 
power  conferred  by  law  of  granting  or  refusing  a  new  trial  as  is 
discretion  in  regard  to  the  facts  before  the  jury  or  other  matters  of 
practice  before  the  judge.  Where  the  presiding  judge  is  of  opinion 
that  his  rulin.fi;,  which  caused  an  agreement  in  regard  to  the  amend- 
ment of  plaintiffs  declaration,  and  his  enforcement  of  that  agree- 
ment has  done  injustice,  and  grants  a  new  trial,  his  discretion  will 
not  be  controlled  unless  abused. 

Judgment  affirmed. 

May  18, 1884. 

Jackson,  Chief  Justice. 

[Letchworth  brought  suit  against  the  Gteorgia  Railroad, 
alleging  that  there  was  a  certain  public  road-crossing  in 
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the  city  of  Atlanta  where  Butler  street  ran  under  the  de- 
fendant's road ;  that  it  was  the  duty  of  the  defendant  to 
keep  the  street  and  sidewalk  in  repair  to  the  full  width  of 
its  road-bed;  that  it  failed  to  do  so,  imd  there  was  a  gully 
or  washed  place  on  tfce  sidewalk  into  which,  without  neg- 
ligence on  his  part,  plaintiff  fell  and  was  injured. 

An  amendment  was  made  at  the  trial,  to  the  effect  that 
the  gully  or  washed  out  place  was  caused  by  the  defend- 
ant's causing  water  from  its  road-bed  and  other  sources 
to  run  upon  the  sidewalk. 

Defendant  objected  to  this  amendment  as  containing  a 
new  cause  of  action,  and  moved  for  a  continuance  on  the 
ground  of  surprise.  The  court  was  about  to  grant  a  con- 
tinuance, when  counsel  entered  into  an  understanding  that 
the  amendment  should  be  considered  merely  as  descrip- 
tive of  the  cause  of  action  set  out  in  the  original  declara- 
tion, and  not  as  adding  a  new  cause  of  action  for  erecting 
and  maintaining  a  nuisance.  The  court  thereupon  refused 
a  continuance. 

It  is  unnecessary  to  detail  the  evidence.  When  the 
jury  had  been  out  in  their  room  about  half  an  hour,  they 
came  into  court,  and  one  of  them  asked  the  judge  to  re- 
charge them  on  a  point  of  law :  "  That  is  in  reference  to 
the  water  being  thrown  upon  the  sidewalk;  we  would 
like  to  have  some  point  of  law  upon  that;"  in  response  to 
which  the  judge  said,  "As  I  understand  the  declaration, 
this  case,  according  to  the  declaration  and  according  to  the 
evidence,  depends  upon  whose  duty  it  was  to  keep  that 
sidewalk  in  good  order.  If  it  was  the  Georgia  Eailroad 
Company's  duty  to  keep  that  sidewalk  in  order,  then,  if 
the  case  is  made  out  as  I  charged  you  in  other  matters, 
plaintiff  would  be  entitled  to  recover;  but  if  it  is  not  the 
Georgia  Railroad  Company's  duty  to  keep  that  sidewalk 
in  order,  plaintiff  would  not  be  entitled  to  recover." 

The  jury  found  for  the  defendant.  Plaintiff  moved  for 
a  new  trial  on  various  grounds,  all  of  which  the  court 
overruled,  except  that  the  plaintiff  had  no  benefit  from  his 
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amendment,  and  thai  jortice  required  that  his  rights  un- 
der such  amendment  should  be  tested  by  legal  rules, 
which  had  not  been  done. 

To  the  grant  of  the  new  trial  on  this  ground  defendant 
excepted.] 


Fabeas  v8.  Stewabt. 

1.  A  case  in  a  justice's  court,  in  1880,  needed  no  pleading  except  the 
summons.  Where  the  suit  was  for  damages  to  personal  property, 
and  the  verdict  on  appeal  was  within  the  jurisdiction  of  a  justice's 
court,  the  fact  that  the  summons  failed  to  specify  the  amount  of 
damages  claimed  will  not  require  a  reversal,  no  plea  to  the  juris- 
diction having  been  filed. 

2.  The  mule  in  controversy  died,  and  the  questi<»i  was,  whether  it 
died  of  a  disease  it  had  when  sold,  latent  or  patent,  soundness 
having  been  warranted ;  and  such  was  the  charge  of  the  court. 

3.  The  allowing  of  a  leading  question  is  laigely  in  the  discretion  d 
the  presiding  judge. 

4.  The  case  being  brou£^t  here  for  delay  only,  damages  aro  awarded* 
Judgment  affinned. 

Haroh4,  18M. 

Jackson,  Chief  Justice. 

[A.  G.  Stewart  brought  suit  in  a  justice^s  court  on  Jan- 
uary 80, 1880,  against  Sam.  Farkas.  The  summons  was  in 
the  usual  form,  except  that  in  the  caption  it  was  stated  to 
be  an  action  of  '^  debt  on  warranty  of  mule,"  and  in  the 
body  of  the  summons  the  defendant  was  called  on  to  an- 
swer plaintiff's  "  demand  in  an  action  of  debt  on  warranty, 
a  copy  of  which  is  hereto  attached."  No  copy  was  at- 
tached, nor  was  the  amount  of  damages  stated.  The  jus- 
tice rendered  judgment  for  the  defendant,  and  plaintiff 
appealed  to  the  superior  court. 

On  the  trial,  the  evidence  for  the  plaintiff  was,  in  brief, 
as  follows :  He  bought  the  mule  from  defendant  and  drove 
it  home  with  a  light  load ;  next  day  it  developed  symp- 
toms of  distemper.    He  treated  it  for  that  disease,  but  it 
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.  died  in  fifteen  days.  His  horse,  after  coming  in  contact 
with  the  mule,  also  had  distemper.  If  symptoms  of  this 
disease  appeared  the  day  after  the  purchase,  it  must  have 
existed  before.  The  amount  paid  for  the  mule  was  $95.00. 
It  was  expressly  warranted  sound.  Distemper  is  an  un- 
soundness; about  one  horse  or  mule  in  ten  dies  with  it. 
The  treatment  used  by  plaintiiOT  was  proper.  In  severe  cases, 
lancing  the  swelling  is  necessary.  Whether  or  not  it  re- 
quires skill,  depends  on  the  position  of  the  swelling.  If  a 
mule  were  kept  in  a  lot,  free  from  contagion,  for  two  weeks* 
and  showed  no  signs  of  distemper,  a  witness  for  plaintiff 
stated  that  he  would  consider  it  free  from  the  disease. 

The  eyidence  for  the  defendant  was,  in  brief,  as  follows : 
The  mule  had  been  in  a  lot,  free  from  contact  with  diseased 
mules j  for  about  two  weeks  before  the  sale ;  it  showed  no 
signs  of  disease  and  was  bright  and  lively.  Distemper  is 
not  an  unsoundness;  it  is  a  cold  caused  by  overheating, 
hard  driving,  exposure,  change  of  climate  or  careless  hand- 
ling, and  is  contagious.  It  requires  from  seven  tp  nine 
days  to  develop.  By  proper  treatment,  it  can  be  cured, 
and  does  not  materially  injure  the  value  of  a  mule.  Where 
the  swelling  is  lanced,  skill  is  required.  The  first  time 
defendant  heard  of  the  death  of  the  mule,  plaintiff  told 
him  it  had  taken  sick  and  died,  and  proposed  to  buy  an- 
other on  credit ;  defendant,  told  him  he  could  not  sell  on 
a  credit,  and  plaintiff  responded  that  he  would  sue  de- 
fendant. 

The  jury  found  for  plaintiff  $95.00  and  interest  De- 
fendant moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  verdict  was  eontrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  overruled  the  objection  to  the 
following  question  propounded  by  plaintiff's  counsel  to 
him  in  his  interrogatories:  ^^  Was  he  (the  mule)  exposed 
by  you  to  stock  that  were  diseased  ?" — Objected  to  as  lead- 
ing. 
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(3.)  Because  the  summons  did  not  set  out  any  amount 
of  damages  and  had  no  copy  attached,  and  therefore  did 
not  support  the  verdict 

(4.)  Because  the  court  charged  as  follows*  "If  the 
seller  expressly  warrants  the  soundness  of  the  mule,  it  is 
immaterial  whether  the  defect  was  patent  or  latent, 
whether  the  unsoundness  was  known  or  not  known  to  the 
seller ;  if  it  really  existed  at  the  time  of  the  sale,  the  seller 
would  be  liable  therefor  on  the  warranty  for  the  damage 
,  resulting  from  the  unsoundness,  unmixed  with  any  negli- 
gence  or  maltreatment  of  the  mule  by  plaintiff.  If  you 
believe  from  the  evidence  that  Farkas  sold  the  mule  to 
Stewart  under  an  express  warranty  of  soundness,  and  that 
the  mule  was  at  the  time  of  the  sale  unsound,  and  from 
said  unsoundness  died  within  a  few  days  ai'ter  the  sale, 
and  that  the  plaintiff,  before  the  mule  died,  did  all  to  cure 
and  save  him  that  a  prudent  and  careful  man  would  and 
could  do,  then  you  would  find  for  the  plaintiff  the  damage 
proved,  even  to  the  full  extent  of  the  purchase  money,  as 
the  evidence  may  warrant." 

The  motion  was  overrlued,  and  defendant  excepted.] 


Sheffield  vs.  Clare,  administratrix. 

1.  Under  a  general  submission,  the  arbitrators  are  bound  to  decide 
only  those  matters  brought  to  their  consideratioQ  by  the  parties. 
The  presumption  is  that  the  matters  decided  by  the  arbitrators 
were  so  brought  to  their  consideration.    Code,  {2887. 

2.  An  award  signed  by  the  umpire  alone  or  by  the  umpire  and  one 
of  the  arbitrators  is  good.    Code,  §2890. 

8.  The  award  under  a  common  law  arbitration  is  not  required  to  be 
made  the  judgment  of  any  court ;  it  is  binding  between  the  par- 
ties until  set  aside. 

4.  That  is  certain  which  may  be  rendered  certain. 
Judgment  affirmed. 
February  29,  1884. 

Blandford,  Justice. 

[Susan  A.  Olark,  administratrix,  brought  complaint  for 
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land  against  Henry  and  Nancy  Sheffield  for  lots  456,  457, 
496  and  49  of  the  fifth  district  and  first  section  of  Lump- 
kin county.  Defendants  pleaded  the  general  issue,  and 
an  equitable  plea,  the  leading  feature  of  which  was  that 
defendant,  Henry  Sheffield,  purchased  the  land  from  John 
C.  Clark,  who  was  the  agent  of  plaintiflF,  and  it  was  agreed 
that  when  he  paid  in  full  therefor  and  certain  other  in- 
debtedness, title  was  to  be  made  to  him ;  and  that  this  has 
been  paid  in  full,  and  plaintiff  is  a  mere  naked  trustee, 
holding  the  title  for  him. 

Plaintiff  filed  an  answer  to  this  equitable  plea,  alleging 
that  all  of  the  matters  involved  therein  had  been  submitted 
to  arbitration  between  plaintiff  and  defendant,  Henry 
Sheffield,  and  that  the  same  had  been  passed  upon  and 
decided. 

The  submission  and  award  relied  on  by  plaintiff  were  as 
follows : 

^'Matters  submitted  for  arbitration  and  award  between  Susan  J. 
Clark  and  Henry  Sheffield. 

''Lots  of  land  456,  496  and  497  in  the  fifth  district  and  first  section ; 
also  fractional  lot  of  land  number  235  in  the  sixth  district  and  first 
section,  with  mill  and  improvements  on  the  same. 

''The  claims  and  interest  of  each  of  the  parties  are  hereby  submit- 
ted to  Henry  Seitz,  chosen  by  Susan  J.  Clark,  and  Wm.  Chester, 
chosen  by  Henry  Sheffield,  for  arbitration  and  settlement ;  and  the 
parties  hereby  bmd  themselves  to  submit  to  and  abide  the  final  award 
and  settlement  of  said  arbitrators.  The  said  arbitrators  failing  to 
agree,  have  the  right  to  select  a  third  man  or  umpire. 

January  29. 1881.  Susan  J.  Clark, 

Henry  Sheffield* 

"The  nndersigned  arbitrators  have  this  day  selected  and  chosen  J. 
B.  Bearden  as  ompire  in  this  case. 
January  29, 1881.  Wm.  Chester, 

Henry  Seitz. 

"Wm.  Chester  and  Seits  disagreed  this  January  29, 1881.  We,  the 
arbitrators  agree  to  give  Clark  possession  within  twenty  days,  and 
notes  go  dead,  or  Sheffield  pay  ofi*  said  claims  within  the  above  stated 
time.  We  further  agree  to  give  Sheffield  fifteen  dollars  for  labor  on 
the  mill  proper^.  J.  B.  Bbardbn, 

Henry  Seitz.'' 
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This  award  was  ordered  to  be  entered  on  the  minutes 
and  to  become  the  judgment  of  the  court. 

The  jury  found  for  plaintifT.  Defendant  moved  for  a 
new  trial)  on  the  ground,  among  others,  that  the  court  re- 
fused to  charge,  on  parol  request,  that  this  award  was  void 
for  uncertainty ;  but  charged  that  the  jury  might  look 
into  the  a^irard,  and  if  they  should  find  that  these  mat- 
ters now  in  issue  had  been  passed  on  by  the  arbitrators  in 
said  award,  then  it  would  be  binding  on  both  the  parties. 
The  motion  was  overruled,  and  defendant  excepted*] 


The  Mouht  Airt  Hotel  Oompant  vs.  The  Bobbrt 
Mitchell  Furniture  Oompant. 

1.  Pleadings  are  always  construed  most  strictly  against  the  pleader; 
and  especially  so  as  to  an  affidavit  of  illegality  which  arrests  the 
enforcement  of  a  judgment  and  execution. 

(a.)  Where  suit  was  brought  against  a  corporation,  known  as  the 
Mount  Airy  Hotel  Oompany,  and  the  entry  of  service  was  ''served 
the  defendant  with  a  copy  of  this  original  writ  by  leaving  said  copy 
with  M.  0.  Wilcox,  at  the  hotel  at  Mount  Airy,  Ga./'  an  affidavit 
of  illegality,  which  did  not  deny  that  Wilcox  was  an  officer  of  the 
company  when  served,  but  stated  that  service  had  not  been  per- 
fected "by  serving  a  copy  in  person  upon  the  president,  or  any 
officer  or  agent  of  said  company  in  person  as  such,"  was  insuffi- 
cient, and  was  properly  dismissed 

2.  Oonstruing  the  statement  in  the  service  that  it  was  made  at "  the  ' 
hotel,''  with  the  statement  of  the  case  in  the  declaration  and  pro- 
cess against  the  Mount  Airy  Hotel  Oompany,  the  meaning  of  the 
entry  was  that  service  was  perfected  at  the  hotel  of  that  company, 
its  place  of  business. 

3.  Especially  was  the  dismissal  bf  the  affidavit  of  iUegality  proper, 
where  it  only  stated  that  the  affiant,  the  president  of  the  company, 
believed  that  this  service  was  not  sufficient  to  bind  the  company, 
but  did  not  deny  full  knowledge  of  the  pendency  of  the  suit,  or 
assert  that  the  defendant  had  any  good  defense,  and  where  it  ap- 
peared in  connection  with  the  motion  that  the  president  of  the 
company  dictated  the  entry  of  service,  or  at  least,  advised  the 
sheriff  concerning  it. 

4.  Ten  per  cent  damages  axe  awarded  for  bringiag  the  case  to  this 
court  for  delay. 

Judgment  affirmed. 
I^bnuuy  19»  li84. 


Digit 


ized  by  Google 


FEBRUARY  TERM,  1884.  W 

Hutehlm  vn.  TenAnt 

Jackson,  Chief  Justice. 

[AJi./a.  was  levied  upon  the  property  of  the  hotel  com- 
pany, and  the  president  thereof  made  the  following  affi- 
davit of  illegality : 

"Before  me  penonally  came  0.  H.  Satton,  who,  being  duly  sworn, 
says  on  oath  that  he  is  the  president  of  the  Mount  Airy  Hotel  Com- 
pany, and  that  he  believes  that  a  certain  fi.  /a.,  bsaecl  from  the 
superior  court  of  said  county ,  in  favor  of  the  Robert  Mitchell  Furniture 
Company  vs.  the  Mount  Airy  Hotel  Company ,  and  now  levied  on  the 
property  of  said  company,  is  illegal,  upon  the  foUowing  grounds,  to 
wit: 

"First,  there  was  no  service  of  the  writ  in  said  case  upon  the 
Mount  Airy  Hotel  Company  by  serving  a  copy  in  person  upon  the 
president,  or  any  officer  or  agent  of  said  company  as  such,  nor  by 
leaving  a  copy  of  said  writ  at  the  place  of  transacting  the  usual  and 
ordinary  public  business  of  said  company  in  said  county,  and  that 
there  was  an  officer  of  said  company,  residing  in  said  county,  at  the 
time  of  the  commencement  of  said  suit,  to-wit,  the  president  of  said 
company ;  that  said  corporation  did  not  appear  and  plead,  nor  ac- 
knowledge service  in  any  way,  in  said  case ;  that,  according  to  the 
return  of  the  sheriff,  the  only  service  in  said  case,  was  by  serving  a 
copy  of  siud  writ  on  M.  C.  Wilcox,  at  a  hotel  in  Mount  Airy,  which 
this  deponent  believes  was  not  sufficient  to  bind  said  company  by  the 
judgment  rendered  in  said  cause/' 

The  plaintiff's  counsel  demurred  <^e  tenus  to  this  affida- 
vit It  was  dismissed,  and  defendant  excepted.  In  certi- 
fying the  bill  of  exceptions,  the  judge  added  the  following 
note: 

"  Hie  office  of  the  Mount  Airy  Hotel  Company,  by  the  charter,  is 
fixed  at  Mount  Airy,  and  Mr.  Wilcox  was  an  officer  of  the  company, 
and  the  general  superintendent.  These  facts  were  stated,  and,  as  I 
understand,  wwe  admitted  to  be  true ;  while  the  deputy  sheriff  stated 
that  his  entry  of  service  was  dictated  by  Judge  Sutton,  president  of 
the  company.  With  the  above  note,  I  oertify  the  bill  of  exceptions 
to  be  tnie."l 


HuTcnnrs.  vs  Tknant. 

Under  the  act  of  1S74  (pamph.  p.  105, 107),  the  comptroller  general 
was  only  authorised  to  issue  an  execution  for  taxes  against  unim- 
proved lands.  Where  land  was  improved  and  a  tenant  was  in  pos* 
seesion  thereoli  no  aothori^  was  given  to  the  comptroller  general 
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to  issue  a  tax  j^.  fa.  against  it ;  and  a  sale  under  Buch  a^.  fa.  was 
void,  and  conveyed  no  title,    65  Oa,,  219. 
Judgment  affirmed. 
March  4.  188i. 

Hall,  Justice. 

[Anthony  Hutchins  brought  complaint  for  land  against 
Charles  T^enant.  Plaintiff  claimed  under  a  sheriff's  sale 
made  by  virtue  of  an  execution  issued  in  1877  by  the  comp- 
troller general  against  the  land,  as  wild  land,  for  taxes  due 
on  it  for  1874  and  1875.  Defendant  showed  that  some 
fourteen  acres  had  been  cleared  for  about  thirteen  years ; 
that  in  the  spring  of  1874  (prior  to  the  1st  of  April),  one 
Sheffield  cleared  and  fenced  about  six  acres  of  the  land 
and  put  it  into  cultivation,  and  it  has  been  so  ever  since* 
The  jury  found  for  the  defendant.  Plaintiff  moved  for 
a  new  trial,  on  substantially  the  following  grounds : 

(1.)  Because  the  court  charged  as  follows:  ."The  plain- 
tiff claims  the  land  by  virtue  of  a  sheriff's  sale  of  it  as  wild 
land,  under ^.^a.  from  the  comptroller  general  against  it  as 
wild  land  not  returned  for  taxes.  If  you  believe  from  the 
evidence  that,  in  the  spring  of  1874,  or  that  earlier  some 
five  or  six  acres  of  land  on  the  lot  was  cleared,  fenced  and 
cultivated,  and  had  been  ever  since,  then  the  land  was  not 
wild  when  the  tax  in  question  accrued,  nor  when  the  fi.  fa. 
issued,  nor  at  the  sale ;  and  the  tax  sale  was  void.  If  it 
was  not  wild  or  unimproved  when  the  tax  accrued,  nor 
when  the  fi.  fa.  issued,  nor  at  the  sale,  plaintiff  cannot 
recover." 

(2.)  Because  the  court  rejected  evidence  offered  to  show 
that  the  parties  who  made  the  clearing  on  the  land,  and 
cultivated  the  patches  thereon,  claimed  no  title;  and  that 
one  of  these  parties  so  informed  defendant  at  the  time  he 
sold  to  him. 

(3.)  Because  the  court  refused  to  allow  a  witness  to  tes- 
tify that  the  lot  was  always  considered  a  wild  lot  of  land 
by  all  who  knew  it,  even  since  the  clearings  thereon. 
The  motion  was  overruled,  and  plaintiff  excepted.] 
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Ward  w.  Campbell,  adralnUtrator  — Vaughan  v*.  McPanlel. 

Ward  vs.  Campbell,  administrator. 

1.  The  test  whether  a  written  instmment  is  a  deed  or  is  testamentary 
in  its  character  is  this :  If  the  title  vests  eo  instanti  at  the  execu- 
tion of  the  paper,  it  is  a  deed ;  but  if  the  same  is  not  to  take  effect 
until  the  death  of  the  maker  it  is  a  testament.  2  Ga,,  31 ;  11  Jd,, 
212;  20  id.,  707;  Code,  42396;  70  Ga.y  152. 

(a.)  An  instrument  headed,  "  Deed  of  Gift,"  purported  to  convey  in 
the  form  of  a  deed  certain  realty  (describing  it) ;  "  also  all  the  live- 
stock, household  and  kitchen  furnituroi  and  all  moneys  due  that  I 
may  have  at  my  deaths  after  the*  payment  of  my  just  debts  and 
fune.  ai  expenses.    Tliis  deed  of  gift  to  take  effect  at  my  death :" 

Held,  that  the  instrument  was  testamentary  in  its  character. 

2.  It  was  not  competent  to  prove  by  one  of  the  witnesses  to  this  in- 
strument that  the  parties  intended  it  as  a  deed. 

(a.)  Code,  ^3804,  applies  only  where  a  contract  is  of  doubtful  mean- 
ing ;  but  a  plain  and  unambiguous  contract  cannot  be  contradicted 
by  parol. 
Judgment  affirmed. 

Fcbroary  19, 1884. 

Blandford,  Justice. 

[Campbell,  as  administrator  of  John  T.  Thomas,  was 
proceeding  to  obtain  leave  to  sell  certain  property  as  be- 
longing to  the  estate  of  his  intestate,  when  the  widow  of 
the  latter  (who  had  re-married  and  become  Mrs.  Ward) 
filed  her  claim.  On  the  trial,  the  jury  found  the  property 
subject  to  sale.  The  question  turned  upon  the  construc- 
tion of  the  paper  set  out  in  the  head-notes, — whether  it 
was  a  will  or  deed.  Claimant  moved  for  a  new  trial? 
which  was  refused,  and  she  excepted.] 


Vaughan  vs.  McDaniel. 

1.  In  an  action  against  one  for  the  tortious  killing  of  the  cow  of  an- 
other, by  the  son  of  the  defendant,  sayings  of  the  son  to  the  plain- 
tiff, made  after  the  res  gesta  of  the  transaction  were  terminated, 
were  not  admissible  against  the  father.  67  Qa.^  253,  257 ;  53  id., 
305,035. 

2.  The  object  of  the  act  of  1880  (Code,  44139),  which  required  the 
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summons  in  justices'  courts  to  have  the  cause  of  action  sued  on 
attached  thereto,  was  to  give  the  defendant  notice  what  he  was 
required  to  meet ;  and  since  its  passage,  such  cause  cannot  he 
changed  to  a  totally  different  cause  of  action. 
<a.)  Therefore  where  suit  was  brought  in  a  justice's  court  lor  triple 
damages  for  the  killing  of  a  cow  in  an  enclosure  where  the  fence 
was  not  lawful,  under  Oode,  (1445,  it  could  not,  after  appeal  to  a 
jury,  be  converted  into  a  mere  action  for  the  value  of  the  cow,  un- 
der Code,  (2961 ;  and  a  recovery  under  such  a  change  was  in^ 
proper. 
Judgment  reversed. 

March  18,  18&1. 

Jackson,  Chief  Justice. 

[McDaniel  brought  suit  against  Vaughan  for  triple  dam- 
ages for  the  killing  of  a  cow.  The  declaration  alleged 
that  one  Lee  Yaughan,  a  minor  son  of  defendant,  had 
maimed,  crippled  and  killed  plaintiiTs  cow,  pretending 
that  it  was  trespassing  upon  the  crop  of  defendant,  which 
was  not  enclosed  by  a  lawful  fence,  and  that  her  value 
was  $25.00.  The  case  was  appealed  to  a  jury  in  the  jus- 
tice's court.  Defendant  demurred  to  the  declaration,  be- 
cause it  did  not  allege  that  the  act  of  the  minor  was  by 
the  command  of  his  father,  or  in  the  prosecution  and  with- 
in the  scope  of  his  business  as  agent  for  his  father,  or  that 
the  iiy'ury  was  done  in  an  enclosure,  or  any  fact  authorizing 
triple  damages.  Plaintiff's  counsel  abandoned  his  claim 
for  triple  damages,  and  announced  that  he  would  proceed 
for  the  value  of  the  cow.  The  justice  thereupon  overruled 
'the  demurrer. 

It  is  unnecessary  to  set  out  the  evidence,  further  than  to 
state  that  plaintiffs  evidence  went  to  the  effect  that  the 
fence  around  defendant's  field  had  been  left  down ;  that  a 
red  heifer  had  gone  in ;  that  defendant's  son  was  told  by 
defendant  to  drive  her  out,  and  in  doing  so,  he  threw  a  rock 
^which  struck  the  cow  on  the  leg;  that  the  leg  was  broken, 
and  she  had  to  be  killed;  that  the  throwing  of  the  rock 
was  admitted  both  by  defendant  and  his  son ;  and  that  the 
value  of  the  cow  was  $25.00. 
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The  evidence  for  the  defendant  was  to  the  eflFect  that 
the  8on  did  not  break  the  cow's  leg  or  hit  her  on  the  leg 
at  all,  but  he  threw  a  small  stone  at  a  heifer,  which,  miss- 
ing her,  hit  the  cow  on  the  head.  Plaintiff  got  the  hide, 
which  was  worth  something.  The  cow  was  lying  down 
outside  of  the  field  when  the  stone  struck  her.  She  then 
tried  to  get  np,  but  could  not. 

The  jury  found  for  the  plaintiff  $23.50.  Defendant  car- 
ried the  case  to  the  superior  court  by  certiorari^  alleging 
the  following  among  other  errors : 

(1  )  Because  the  justice  overruled  the  demurrer,  and 
allowed  the  case  to  proceed  for  ordinary  damages,  upon 
the  abandonment  of  the  claim  for  triple  damages. 

(2.)  Because  the  justice  admitted  in  evidence  admissions 
of  the  minor  son  of  defendant,  made  two  days  after  the 
cow  was  hurt,  as  to  having  thrown  a  rock  at  her  and  hit 
her. 

(3.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  certiorari  was  refused,  and  defendant  excepted.] 


The  Town  of  Belton  vs.  Vinton.  iil  m 

1.  If  a  municipal  corporation  does  not  use  ordinary  care  and  diligence 
to  make  or  keep  a  bridge  over  a  ditch  in  one  of  its  highways, 
whether  constructed  by  it  or  not,  a  safe  and  convenient  crossing 
for  those  using  it  as  a  passage-way  over  the  ditch,  both  by  day  and 
night,  it  would  be  chargeable  with  negligence,  and  liable  for  what- 
ever damages  may  be  sustained  in  consequence  thereof.    68  (?a., 

238;  88 /d.,  334;  39 /d.,  726. 

2.  The  verdict  is  supported  by  the  evidence. 
Judgment  affirmed. 

February  19, 1884. 

Blandpord,  Justice. 

[L  M.  Vinton  brought  suit  against  the  town  of  Belton 
on  account  of  a  physical  injury  received  by  him  in  f:\llinp 
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from  a  bridge  across  a  gully  in  one  of  the  streets  of  the 
town,  which  plaintiff  alleged  resulted  from  the  failure  of 
the  defendant  to  keep  the  bridge  in  proper  condition  for 
travel. 

On  the  trial,  the  evidence  was,  in  brief,  as  follows :  The 
street  where  the  injury  occurred  was  a  side  street  in  the 
town  of  Belton,  running  across  the  gully  and  over  to  an 
academy  and  a  place  where  four  or  five  families  lived,  but 
it  was  a  public  street,  and  as  much  travelled  as  any  side 
street  ia  the  town.  The  street  was.forty-five  feet  wide 
between  the  fences  enclosing  it;  the  bridge  was  located 
near  the  middle  of  the  road,  and  was  about  eighteen  feet 
wide,  and  on  account  of  a  stump  on  one  side  of  it,  there 
was  only  about  fourteen  feet  clear  for  passage ;  so  that 
there  was  no  sidewalk  on  the  bridge,  but  foot-paseers  had 
to  go  out  into  the  street  to  cross.  Plaintiff  was  passing 
over  it  at  night,  and  knowing  it,  sought  to  keep  in  the  cen- 
ter, but  missed  his  way  in  the  darkness  and  fell  into  the 
gully,  causing  him  serious  injury.  There  were  no  railings 
on  the  bridge.  It  had  been  in  the  same  condition  for 
about  two  years,  but  the  municipal  authorities  extended 
it  across  the  width  of  the  street  after  the  accident  to 
plaintiff.  It  did  not  appear  who  built  the  bridge,  but  it 
was  in  evidence  that  it  was  sound  and  made  of  good  tim- 
ber, "  what  there  was  of  it."  A  witness  for  defendant 
testified  that  it  was  as  wide  as  the  part  of  the  road  or  street 
that  was  used  for  travel,  and  was  wide  enough  for  the 
travel  over  it ;  that  a  part  of  the  street  at  that  point  slanted 
down  to  the  gully,  and  not  being  bridged,  was  not  travelled. 

The  jury  found  for  the  plaintiff  $150.00.  Defendant 
moved  for  a  new  trial,  alleging  en'or  in  the  charge,  and 
that  the  verdict  was  contrary  to  law,  evidence  and  the 
charge  of  the  court.  The  motion  was  overruled,  and  de- 
fendant excepted.] 
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Hall  vs.  Davis,  receiver.  \inim 

1.  The  defendent  was  estopped  by  his  deed  from  denying  title  to  the 
mortgaged  premises,  and  neither  he  nor  the  court,  at  his  sugges- 
tion, could  intervene  for  the  protection  of  the  rights  of  a  third 
person,  who  would  not  be  bound  by  a  judgment  to  which  he  was 
not,  and  could  not  be  made,  a  party.  Code,  ^3965 ;  36  Ga.,  499 ;  46 
Id..  138;  fiSJd.,  178. 

2.  To  the  foreclosure  of  a  mortage  a  defendant  may  set  up  any  de- 
fence which  he  might  set  up  in  an  ordinary  suit  instituted  on  the 
debt  or  demand  secured  by  the  mortgage,  and  which  would  go  to 
Bhow  that  the  applicant  was  not  entitled  to  the  foreclosure  sought, 
or  that  the  amount  claimed  was  not  due.  Therefore  a  plea  which 
denied  that  the  debt  was  due,  and  alleged  want  of  consideration 
and  fraud  in  the  procurement  of  the  draft  to  secure  which  the 
mortgage  was  made,  should  not  have  been  dismissed  on  demurrer. 
Code,  (43964,  and  ciUtions,  2690,  2739, 2751,  317d,  2785,  3967 ;  53 
Ga.,  214. 

Judgment  reversed. 
Uurehi.  1884. 

Hall,  Justice. 

[Davis,  receiver  of  Welch  <fc  Bacon,  proceeded  to  fore- 
close a  mortgage  on  certain  land,  against  W.  J.  Hall.  De- 
fendant filed  a  plea,  in  brief,  as  follows:  The  land  of 
which  that  involved  in  this  suit  was  a  part  was  pur- 
chased by  defendant's  father,  W.  W.  Hall,  and  one  Rut- 
land, jointly,  and  a  deed  taken  in  the  name  of  Rutland. 
On  a  division,  the  mortgaged  land  fell  to  the  share  of  de- 
fendant's father.  There  was  a  judgment  outstanding 
against  him  at  the  time,  and  Welch  &  Bacon  were  afraid 
it  would  interfere  with  the  collection  of  their  claim  against 
him.  They  induced  defendant,  who  was  young  and  inex- 
perienced, to  take  a  deed  from  Rutland  in  his  name  and 
give  the  mortgage  to  them,  assuring  him  that  they  would 
not  hurt  him,  and  promising  that  W.  W.  Hall  should  also 
sign  the  notes  and  mortgage ;  that  he  was  then  absent,  and 
never  authorized  the  jaortgage  or  the  taking  of  the  deed 
by  defendant,  and  always  claimed  the  land  and  does  so  yet ; 
that  there  was  no  consideration  for  this  defendant  to  sign 
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the  notes  or  mortgage ;  that  he  did  not  and  never  had 
owed  the  debt  to  Welch  &  Bacon ;  and  that  he  had  been 
fraudulently  induced  by  them  to  sign  without  considera- 
tion, on  the  assurances  and  promises  stated ;  and  that  W. 
W.  Hall  was  insolvent. 

On  demurrer,  these  pleas  were  stricken,  and  a  rule  ab- 
solute was  granted.    Defendant  excepted.] 


HousBB  vs.  Gborob. 

It  is  a  general  rale,  to  which  there  is  no  exception,  that  he  who  al- 
leges error  must  show  error,  every  presumption  being  in  favor  of 
the  judgment.  Where  the  record  is  confused,  and  fails  to  show 
any  error  of  which  this  court  can  take  cognizance,  an  affirmance 
will  result. 
Judgment  affirmed. 

Maroh  11, 1884. 
B  L  ANDFORD^Justice. 

[Houser  brought  complaint  on  a  note  against  George. 
Defendant  pleaded  failure  of  consideration,  in  that  the 
guano  for  which  the  note  was  given  was  worthless,  and 
that  it  was  not  inspected,  tagged  and  branded  as  required 
by  law. 

On  the  trial,  defendant  testified  to  the  facts  set  out  in  his 
pleas. 

Plaintiif  testified  that  the  lot  of  guano  from  which 
this  was  sold  was  tagged  and  branded,  and  that  when  the 
note  given  for  the  guano  fell  due,  defendant  expressed  his 
inability  to  pay  it,  and  desired  to  renew  it,  which  was 
done,  and  the  note  in  suit  given. 

Two  verdicts  appear  in  the  record.  First,  appears  one 
that  "  we,  the  jury,  find  a  verdict  in  favor  of  the  defend- 
ant," signed  by  W.  B.  Handle,  foreman.  After  this,  fol- 
lows a  judgment  written  into  a  printed  blank,  without 
erasing  the  balance  of  the  form,  and  this  causes  the  judg- 
ment to  read  as  follows: 
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"Whereupon  it  is  considered  by  the  court  that  the  defendant  do 
recover  of  the  plaintiff  his  costs  in  this  behalf  expended  to  he  taxed  the 

sum  by  the  clerk  of  this  court,  and cents  for  principal  debt 

and  .  .  .  dollars  and  ...  for  interest  to and  the  sum  of 

dollars  and cents  for  costs  in  this  behalf  expended, 

and  the  defendant  be  in  mercy. 
Judgment  signed  this  ,  .  «  •  day  of  •  •  •  •  188  . 

Smith  &  Stroud, 
M.  G.  Bayne, 
Defendant's  attorneys." 

(The  part  in  italics  represents  what  was  in  writing,  and 
the  balance  in  printing.) 

On  the  back  of  the  petition  appears  another  verdict, 
that  "  we,  the  jury,  find  the  verdict  for  the  defendant  on 
the  first  plea.     (Signed)  Jno.  R.  Qoodin,  foreman." 

Neither  of  the  verdicts  nor  the  judgment  were  dated. 

Plaintiff  moved  for  a  new  trial,  because  the  verdict  was 
contrary  to  law,  evidence  and  the  charge  of  the  court ; 
because  the  court  refused  to  rule  out  the  evidence  of  de- 
fendant, and  strike  his  pleas,  after  it  appeared  that  the 
note  was  given  in  renewal,  and  because  the  court  charged 
that  if  the  guano  or  any  part  of  it  was  not  tagged  with  the 
state  inspector's  tag  or  seal  at  the  time  defendant  bought 
it  from '  Houser  (the  plaintiff),  the  plaintiff  could  not  re- 
cover, because  the  contract  was  illegal  if  the  guano  was 
not  branded  and  tagged  according  to  law. 

The  motion  was  overruled,  and  plaintiff  excepted. 

There  also  appears  a  judgment,  granting  a  new  trial, 
dated  September  29, 1881.] 


Thb  Barkbsvillb  Savings  Bank  vs.  Rbspess. 

!•  The  judges  of  the  superior  court,  in  the  exercise  of  their  chancery 
powers,  cannot  be  too  careful  in  granting  injunctions  to  restrain 
judgments  obtained  at  law,  and  should  never  exercise  this  power 
without  requiring  ample  indemnity  from  the  person  praying  the 
injunction  to  the  plaintiff  in  the  common  law  judgment. 

2.  In  this  case,  the  proofs  submitted  to  the  chancellor  at  the  hearing 
of  the  application  for  injunction  were  somewhat  conflicting,  and 
while  probably  the  injunction  should  not  have  been  granted,  yet 
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this  court  cannot  say  that  the  court  below  violated  that  discre- 
tion  Tested  in  him  in  the  exercise  of  this  power.    It  would  take 
an  extreme  case  to  authorize  this  court  to  interfere  with  the  exer- 
cise of  such  power. 
Judgment  affirmed. 

April  2fi,lS84. 

Blandford,  Justice. 

[Bespess  filed  his  bill  against  the  Bamesville  Savings 
Bank,  alleging,  in  brief,  as  follows :  One  Oauthen  applied 
to  complainant  to  become  his  secarity  on  a  note  to  the 
bank.  The  cashier  assured  complainant  that  Oauthen 
owned  a  house  and  lot  in  Barnesville,  of  a  value  amply 
sufficient  to  secure  the  debt;  that  complainant  would  be 
perfectly  secure  in  becoming  his  security ;  and  agreed  to 
take  a  mortgage  on  the  property,  stating  that  the  rule  of 
the  bank  required  personal  security,  and  that  complainant 
could  sign  merely  to  make  the  notes  formal  and  in  accord- 
ance with  the  rule  of  the  bank;  that,  in  fact,  Oauthen  never 
owned  the  house  and  lot ;  that  the  cashier  took  a  mortgage 
witnessed  by  only  one  witness,  and  therefore  defective; 
and  that  these  facts  were  not  known  to  complainaiit  until 
after  judgments  had  been  rendered  in  common  law  suits 
against  him  on  the  notes  in  favor  of  defendant  The  prayer 
was  for  injunction  to  restrain  the  enforcement  of  these 
judgments,  and  to  set  them  aside. 

Defendant  demurred  and  answered  the  bilL  The 
hearing  was  had  on  the  bill,  demurrer  and  answer  and  affi- 
davits and  evidence,  pro  and  con.  The  injunction  was 
granted,  and  defendant  excepted.] 


Smith  vs.  Lookktt  et  al. 

1.  At  common  law,  if  a  party  died  after  judgment,  but  before  theissu* 
ing  of  execution,  it  was  necessary  to  issue  a  scire  facias  to  make 
the  heir  or  legal  representative  of  such  decedent  a  party  to  the 
judgment ;  but  since  the  passage  of  the  judiciary  act  of  1799,  which 
makes  the  judgment  a  lien  on  all  the  property  of  the  defendant 
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from  the  time  of  its  rendition,  the  reason  of  the  rule,  and  con- 
sequently the  rule  itself,  has  ceased  to  exist  in  thic  state.  4 
How.,  58. 

2.  The  execution  must  follow  the  judgment.  Where  the  judgment 
recited  that  tlie  plaintiff  assumed  the  costs,  and  the  execution  as- 
sessed costs  against  the  defendant,  in  a  claim  case  arising  there- 
under, the  execution  should  be  quashed,  and  the  levy  dismissed  on 
motion.    Code,  §3636;  Tidd's  Pr.,  998. 

(a.)  A  claimant  has  the  right  to  show  that  the  execution  which 
is  levied  on  the  property  claimed  by  him  is  void  or  inoperative  as 
a  valid  process.    Code,  43496 ;  6  Go,,  686 ;  12  Id.,  212 ;  61  Id.,  421 ; 
62Jd.,  686;  44J(I.,26. 
Judgment  affirmed. 

Maich  4.  1884. 

Blandford,  Justice. 

[ A^.  fa.  was  levied  and  claim  interposed.  On  the  trial, 
claimant  moved  to  quash  the  execution  and  dismiss  the 
levy,  because  the  clerk  had  no  authority  to  issue  the^.^a. 
after  the  death  of  one  of  the  two  defendants,  and  because 
ihofi,  fa.  was  issued  for  costs  in  addition  to  the  debt,  when 
the  judgment  showed  that  the  plaintiff  assumed  to  pay  the 
costs.    The  motion  was  sustained,  and  plaintiff  excepted.] 


Markham  t^.  Koss.  Wm 

1.  Where  a  case  was  dismissed  in  this  court,  the  dismissal  operated 
as  an  affirmance  of  the  judgment  of  the  court  below,  and  conse- 
quently rendered  the  plaintiff  liable  for  the  costs  incurred  iu  bring- 
ing the  case^  here,  together  with  the  costs  incurred  in  lhi:s  court, 
upon  the  return  of  the  remitter  to  the  court  below.  Tho  liability 
of  the  plaintiff  in  error  was  fixed  by  the  judgment  entered  for  these 
costs.    26(?a.,604;32J(i.,  499. 

(a.)  Although  one  ground  of  dismissal  was  that  the  transcript  of  the 
record  did  not  reach  this  court  within  the  time  prescribed  by  law, 
it  will  not  bo  presumed,  in  the  absence  of  proof  and,  in  spite  of  the 
judgment  of  tho  court  below,  that  the  clerk  failed  to  perform  his 
duty,  and  thereby  forfeited  his  right  to  costs.  The  presumption  is 
that  he  did  his  duty,  until  the  contrary  appears.    Code,  $3696. 

(6.)  The  term  costs,  as  applied  to  proceedings  in  a  court  of  justice 
includes  all  charges  fixed  by  statutes,  as  comrensiation  for  services 
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rendered  by  officers  of  the  court  in  the  progress  of  the  cause.    33 
(?a.,  533. 

(c.)  If  any  items  of  cost  were  improper,  a  motion  to  retax  costs  could 
have  been  made  in  the  court  below,  upon  the  return  of  the  remit- 
ter from  this  court. 

2.  If  a  plaintiff  in  error  has  been  injured  and  suffered  damage  in  con. 
sequence  of  the  neglect  of  the  clerk  of  the  superior  court,  he  may 
sue  him  personally,  or  upon  his  official  bond,  and  recover  the 
amount  of  the  damage  sustained.    C6  Oa,i  203. 
Judgment  affirmed* 
March  11,1884. 

Hall,  Justice. 

[A  motion  was  made  to  set  aside  a  jadgment  for  costs 
entered  in  favor  of  the  clerk  of  the  superior  court*  for 
making  up  the  record  in  the  case  of  Markham  vs.  Huff, 
72  Ga.^  106.  From  a  refusal  of  the  motion,  movant  ex- 
cepted.] 


I  T6  ml  Ford  vs.  Williams. 

|ii6  ml 

1.  All  lands  are  supposed  to  be  actually  surveyed ;  and  the  intention 
of  a  grant  from  the  state  is  to  convey  the  land  according  to  that 
actual  survey.    16  Oa,,  142, 147. 

(a.)  Where  the  lines  and  courses  of  an  adjoining  tract  are  called  for 
as  a  boundary  in  a  deed  or  grant,  the  lines  of  such  deed  or  grant 
shall  be  extended  to  them,  without  regard  to  distances,  provided 
those  lines  and  courses  are  sufficiently  established. 

2.  Actual  possession  for  twenty  years,  if  continuous,  adverse,  peace- 
able, and  accompanied  by  claim  of  right,  gives  prescriptive  title  to 
the  land  so  actually  held,  but  does  not  extend  beyond  it.  Code, 
W2678,  2682. 

(a.)  Trespassing  beyond  the  land  so  held,  by  one  who  is  insolvent, 

will  be  enjoined. 
(6.)  Directions  given  to  court  below  to  grant  an  injunction  against  a 

trespass  by  an  insolvent  defendant  beyond  the  lajid  held  under  en* 

closure,  unless  he  gives  bond  for  damages. 

Judgment  reversed. 

March  4, 1888. 

Hall,  Justice. 

[Ford  filed  his  bill  against  Williams  to  eject  him  from  a 
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tract  of  land,  to  recover  damages  for  use  of  the  same,  and  to 
enjoin  him  from  further  use  which  would  injure  the  tim- 
ber thereon.    Defendant  was  insolvent 

Defendant  denied  complainant's  ownership.  The  real 
contest  was  this :  The  grant  from  the  state,  under  which 
complainant  claimed  title,  described  the  land  granted  as 
being  land  lot  number  112,  in  the  16th  district  of  Dooly 
county,  containing  202^  acres,  "  having  such  shape,  form 
and  marks  as  appear  by  plat  of  the  same  hereto  annexed.'* 
The  accompanying  plat  has  the  southern  boundary  marked 
as  the  Irwin  county  line.  Complainant  insists  that  his 
lot  extends  to  the  original  Irwin  county  line  mentioned? 
although  it  would  thus  include  about  three  hundred  and 
fifty,  instead  of  two  hundred  and  two  and  one-half  acres. 
Defendant  insists  that  the  southern  line  of  lot  number 
112  of  the  16th  district  of  Dooly  county  and  the  northern 
line  of  the  seventh  district  of  originally  Irwin  county 
(known  as  the  Irwin  county  line)  do  not  fall  together,  but 
that  between  the  two  lies  an  unsurveyed  strip  which  in- 
cludes the  land  in  dispute;  that  he  and  his  father,  under 
whom  he  claims,  have  cleared  up  several  acres  of  the  land 
in  dispute,  and  have  been  in  actual  possession  of  that  por- 
tion of  it  for  more  than  twenty  years. 

The  chancellor  refused  an  ipjunction,  and  complainant 
excepted  ] 


Johnson  vs.  The  Statk  of  Georgia.  .J?  iJJ 

•  ..  lOl        iii9J 

78    107 

1.  Where  it  was  shown  that  the  offense  of  rape  had  beencommittedy  117  237 
and  the  question  was  as  to  the  identity  of  the  criminal  and  the  de- 
fendant on  trialy  it  was  incumbent  on  the  state  to  make  out  the 

case  beyond  a  reasonable  doubt ;  but  it  was  not  necessary  to  show 
that  it  was  impossible  for  the  offense  to  have  been  committed  by 
anybody  else,  or  that  it  might  not,  by  bare  possibility,  have  been 
done  by  another.  It  is  sufficient  to  show  to  a  moral  certainty  that 
it  was  the  prisoner.  67  Ga.,  102;  58  Id.,  79;  6  Jd.,  286;  17  Id., 
.     130;  Code,  «3749. 

2.  Where  the  evidence  showed  that  a  rape  had  been  actually  com- 
mitted, and  there  was  nothing  to  show  that  the  prisoner  stopped 
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short  of  the  consummation  of  the  orime,  a  charge  that  the  joiy 
might  find  him  guilty  of  an  assault  with  intebt  to  rape  was  prop- 
erly refused.    Code,  §4674;  62  Oa,,  558. 
Judgment  affirmed. 
March  18,  1884. 

Hall,  Justice. 

[Leonidas  Johnson  was  indicted  for  rape  committed  on 
Mrs.  Martha  Cook.  The  evidence  for  the  state  showed,  in 
brief,  as  follows :  Mrs.  Cook  was  sitting  in  her  house,  located 
near  the  public  road  in  Henry  county,  known  as  the  Mc- 
Donough  road,  and  had  her  baby  in  her  lap.  She  felt 
something  touch  her,  and  looking  up  found  a  negro  man 
standing  beside  her.  She  was  frightened,  and  asked  him 
what  he  was  there  for,  and  received  an  insulting  reply  as 
to  what  he  intended  to  do.  He  put  his  hand  in  his  pocket 
and  said  he  would  shoot  her,  but  added  that  he  would 
rather  choke  her.  He  seized  her  by  the  neck  and  choked 
her  until  she  fell  to  the  floor  unconscious,  and  then  accom- 
plished his  purpose  upon  her.  On  recovering  conscious- 
ness, she  found  her  clothes  about  her  waist,  and  the  man 
still  present.  She  ran  out  to  the  road  and  called  her  hus- 
band, who  was  working  two  or  three  hundred  yards  away. 
As  she  ran  by  the  negro,  he  struck  her  with  his  fist,  nearly 
knocking  her  down. 

On  the  question  of  the  identity  of  the  criminal  and  the 
defendant,  Mrs.  Cook  testified  that  it  was  the  defendant, 
although  she  stated  that  she  had  never  seen  him,  except  on 
that  occasion  and  once  since,  when  she  testified  before  the 
grand  jury,  and  that  she  was  badly  frightened  and  did  not 
get  a  good  look  at  the  man  who  committed  the  crime. 
She  stated  that  he  had  on  blue  clothes.  01  her  witnesses 
testified  that  the  defendant  was  wearing  blue  clothes  at 
that  time.  He  was  also  seen  in  the  public  road,  about  two 
and  a  half  miles  from  the  house  of  Oook,  on  the  day  of  the 
crime,  going  in  that  direction.  He  inquired  if  that  was 
the  McDonough  road,  bat  when  asked  his  name,  made  no 
response. 
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The  defendant  introduced  no  evidence,  and  his  statement 
was  a  mere  general  denial  of  guilt  or  of  any  knowledge  of 
the  crime,  or  of  having  ever  seen  Mrs.  Oook,  until  he  was 
brought  before  the  grand  jury. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial,  on  the  following  grounds: 

(1.)  Because  the  verdict  is  contrary  to  law,  evidence, 
the  weight  of  evidence  and  the  charge  of  the  court. 

(2.)  Because  the  court  failed  to  charge  that  the  jury 
might  find  the  defendant  guilty  of  an  assault  with  intent 
to  rape,  if  they  should  find,  from  the  evidence,  that  the 
crime  was  not^  in  fact,  committed,  and  that  an  assault  with 
intent  to  rape  was  committed  by  this  defendant.  The 
motion  was  overruled,  and  defendant  excepted.] 


Allby  v8^  Holcomb. 

An  exemption  set  apart  in  bankraptcy  to  one  who  became  a  bank- 
rapt  in  1873,  is  not  sabject  to  be  levied  on  and  sold  by  virtuo  of 
an  execntion  issning  upon  a  judgment  rendered  on  an  action  of 
trespass  quare  clansum  /regit,  in  1869,  against  the  bankrupt,  who 
had  been  finally  discharged  from  the  debt  in  bankruptcy  pre- 
▼ionsly  to  such  levy.    71  Oa,,  271. 

(a.)  It  is  immaterial  whether  the  cause  of  action  origmated  before 
the  passage  of  the  homestead  act  of  1868,  and  the  bankrupt  act,  or 
not    It  was  not  a  debt,  but  a  right  of  action,  prior  to  the  judgment. 
2B1.  Com.,  436,  437;  39  Oa.,  451. 
Judgment  affirmed. 

March  4,  IBM. 

Hall,  Justice. 

[A /./a.  in  favor  of  W.  0.  Alley  against  Gfreen  B.  Hol- 
comb et  al.  was  levied  on  certain  land  as  the  property  of 
Holcomb.  He  filed  an  affidavit  of  illegality,  on  the  ground 
that  he  had  been  discharged  in  bankruptcy,  and  the  land 
levied  on  was  his  exemption  set  apart  in  the  bankrupt 
court  The  case  was  submited  to  the  court  without  a  jury, 
on  an  agreed  statement  of  facte,  in  brief,  as  follows  :  In 
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1869,  plaintiff  recovered  the  judgment  under  which  the^. 
fa.  issued.  The  action  was  for  trespass  quar^  olau9um 
fregit^  based  on  the  burning  of  a  bam  by  defendant  in 
1864.  In  1870,  tlie  defendant  applied  to  the  ordinary  for 
the  setting  apartof  a  homestead,  but  his  application  failed. 
In  1873,  he  was  adjudged  a  bankrupt,  and  was  discharged 
in  1875.  This  land  was  set  apart  to  him  as  an  exemption. 
Plaintiff  did  not  prove  his  debt  in  the  bankrupt  court. 

The  court  held  the  land  not  subject,  and  sustained  the 
illegality.    Plaintiff  excepted.] 


Wheblus  t)t.  Long,  administrator. 

1.  There  was  no  error  in  striking  the  defendant's  plea,  there  being 
no  allegation  of  the  insolvency  of  the  plaintiff  and  the  sureties 
on  his  bond. 

2.  This  case  was  between  the  plaintiff  individually  and  the  defend- 
ant; the  words,  "as  temporary  administrator,"  etc.,  were  words  of 
description,  and  were  properly  rejected  as  surplusage. 

3%  Where  a  temporary  administrator  obtained  the  property  of  a  de- 
cedent, and  was  afterwards  wrongfully  deprived  thereof,  he  had 
such  an  interest  in  tho  property  as  would  authorize  him  to  bring 
trover  therefor. 

4.  A  motion  for  new  trial,  on  the  ground  that  tho  verdict  is  strongly 
and  decidedly  against  the  weight  of  the  evidence,  though  there 
may  be  some  evidence  to  support  it,  is  addressed  to  the  sound  dis- 
cretion of  the  presiding  judge,  and  this  court  will  not  control  his 
decision  thereon.  Code,  ^717* 
Judgment  affirmed. 

February  10,  1884. 

Blandpord,  Justice* 

[Henry  J.  Long,  ♦'as  temporary  administrator  of  Riley 
Garrett,  deceased,"  brought  trover  against  Susan  A. 
Wheelus  for  a  watch  and  chain,  alleged  to  be  of  the  value 
of  $43.00.  Defendant  pleaded  the  general  issue,  and  also  a 
special  plea,  to  the  effect  that,  by  the  will  of  Riley  Garrett, 
all  of  his  property  was  left  to  W.  A.  Wheelus,  and  by  the 
will  of  the  latter,  all  of  his  property  was  left  to  the  defend- 
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ant;  that  the  watch  was,  therefore,  hers,  and  not  plaintiff's ; 
that  the  estates  mentioned  owed  no  debts,  and  there  was  no 
need  for  the  administrator  to  have  the  value  of  the  watch  in 
order  to  pay  debts ;  that  a  verdict  had  been  rendered  at  the 
then  present  term  of  the  court,  vesting  the  administration  in 
H.  H.  Huggins,  whom  she  had  married  since  the  death  of  her 
former  husband.    This  plea  was  stricken  by  the  court. 

The  plaintiff  claimed  that,  as  administrator  of  Garrett, 
he  sold  the  personal  property  at  a  sale  for  cash ;  that  this 
watch  was  passed  around  for  inspection;  that  Wheelus 
bid  it  in,  and  told  the  person  who  was  acting  as  cashier 
that  he  would  pay  directly;  that  h3  did  not  pay;  was 
asked  s?veral  times  thereafter  about  the  matter,  and  eich 
tim^  promised  to  pay  in  a  day  or  two.  He  was  taken 
sick  and  died,  and  the  watch  went  into  the  hands  of  the 
defendant. 

Defonlant  admitted  receiving  two  watches  after  her  hus- 
band's death,  but  did  not  know  whether  or  not  either  one  of 
them  was  the  Garrett  watch.  She  offered  to  introduce  the 
will  of  Garrett,  but  it  was  rejected. 

The  jury  found  for  the  plaintiff.  Defendant  moved  for 
a  new  trial,  on  the  following  grounds,  in  substance : 

(1.)  Because  the  court  struck  the  equitablo  plea  of  de- 
fendant. 

(2  )  Because  the  court  rejected  from  evidence  the  will 
of  Gkirrett. 

(3.)  Because  the  verdict  was  contrary,  to  law,  evidence 
and  the  charge  of  the  court. 

The  motion  was  overruled,  and  defendant  excepted.] 


Taylor  vs.  Blasingame. 


\93    233 

1 100    495| 

Although  the  bearer  of  a  mortgage,  as  such,  has  no  right  to  fore-  |m_509 
close  it  in  his  own  name,  yet  where  it  appears  that  one  so  pro- 
ceeding had,  in  fact,  a  transfer  in  writing  to  him,  the  verbal  inac- 
curacy in  describing  his  character  as  plaintiff  could  have  been 
amended  instanter^  and  f  ami  shod  ho  reason  for  quashing  the  pro' 
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ceedingy  although  set  out  as  a  distinct  ground  in  the  defendant's 
counter-affidavit.  Code,  §§1992, 1996, 3479. 
2.  Where  the  sum  claimed  in  a  suit  in  the  county  court,  either  as  a 
debt  or  as  damages,  exceeds  fifty  dollars,  the  party  against  whom 
judgment  is  rendered  has  a  right  to  appeal  to  the  superior  court. 
The  exercise  of  the  right  depends  upon  the  pleadings,  and  not 
upon  reductions  which  maybe  made  upon  the  final  hearing,  either 
by  the  testimony  of  witnesses  or  by  the  finding  of  the  jury.  Code, 
§286. 
Judgment  affirmed. 

Much  11,  1884. 

Hall,  Justice. 

[Blasingame  made  an  affidavit  to  foreclose  a  chattel 
mortgage.  In  it  he  stated  that  *^he  is  the  owner  and 
holder  of  a  certain  promissory  note,  given  by  John  T.  Tay- 
lor, of  said  county,  to  A,  B.  Small  or  bearer."  The  affida- 
vit also  described  the  mortgage  given  to  Small  to  secure 
the  note ;  alleged  that  there  was  due  on  it  $50.00  principal, 
$5.00  interest  and  $10.00  attorney's  fees,  and  concluded 
thus :  "  and  deponent  makes  this  affidavit  that  said  mort- 
gage may  be  foreclosed  as  provided  by  law,  the  same  hav- 
ing been  transferred  in  writing  by  said  A.  B.  Small  to  de- 
ponent." The^.yb.  issued  on  this  affidavit  was  for  $50.00 
principal,  $5.00  interest,  $10.00  attorney's  fees,  and  costs, 
"  which  James  G.  Blasingame,  bearer,"  lately  recovered, 
etc.  The  defendant  filed  an  affidavit  of  illegality,  on  the 
ground,  among  others,  that  the  said  James  G.  Blasingame 
could  not  foreclose  the  mortgage  as  bearer. 

The  case  was  carried  to  the  superior  court  by  appeal 
from  the  county  court,  where  the  jury  found  a  verdict  for 
$32.00  with  interest.  Defendant  moved  for  a  new  trial,  on 
the  following  among  other  grounds* 

(1.)  Because  the  court  admitted  the  ft, /a.  in  evidence, 
over  objection,  on  the  ground  that  it  was  issued  in  the 
name  of  Blasingame,  as  bearer,  and  did  not  show  by  what 
authority  he  f(5reclosed. 

(2 )  Because  the  court  refused  to  dismiss  the  appeal, 
after  plaintiff  testified  that,  at  the  date  of  the  foreclosure, 
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he  only  claimed  $32.00.  The  motion  was  based  on  the 
ground  that,  although  the  mortgage  was  foreclosed  for 
$50.00,  the  plaintiflF  only  claimed,  in  fact,  $32.00,  and  could 
not  appeal.  (He  testified  that  $50.00  was  the  amount  due 
on  the  mortgage,  but  that,  on  a  settlement  of  accounts  for 
labor  and  cotton  on  the  one  side,  and  provisions  on  the 
other,  made  in  November,  1881 ,  he  owed  defendant  $1 8.00, 
which  he  credited  on  the  note  secured  by  the  mortgage? 
80  that,  at  the  time  of  the  foreclosure,  there  was  due  on  the 
mortgage  only  $32.00,  besides  interest  and  attorney's  fees,, 
"and  that  was  all  I  claim.'') 
The  motion  was  overruled,  and  defendent  excepted.] 


The  Holston  Salt,  etc..  Company  vs.  Hargis.  Pts  ^ 

Where  salt  was  consigned  for  sale  daring  a  single  season,  and  it  was 
the  evident  intention  of  the  parties  that  it  was  to  be  sold  and  the 
proceeds  thereof  paid  to  the  consignor,  and  subsequently  a  pay- 
ment was  made  on  the  account,  thereby  giving  notice  that  the  salt 
had  been  disposed  of,  and  no  action  was  brought  for  eight  years 
thereafter,  the  claim  was  barred  by  the  statute  of  limitations ;  and 
where  these  facts  appeared  on  the  face  of  the  declaration,  a  de- 
murrer thereto  was  properly  sustained.    49  (?a.,  354 ;  71  Id.,  89. 

(a.)  An  allegation  that  no  demand  had  been  made  within  four  years  * 

implies  a  demand  prior  thereto. 
Judgment  affirmed. 

April  8,  1884. 

Blandpobi),  Justice. 

[The  Holston  Salt  and  Plaster  Company  brought  an  ac. 
tion  of  complaint  in  the  statutory  form  against  Hargis. 
The  declaration  was  filed  on  June  21, 1881.  The  bill  of 
particulars  attached  to  the  declaration  was  as  follows : 

*'Saltville,  Va.,  December  8th,  1878. 
Mr.  T.  V.  Hargis,  in  commission  account  with  the  Holston  Salt  and 

Plaster  Company. 
1872. .  Oct.  11.        64  sacks  salt,  $2  2o. . .  .$121.50. 
187a.    March  24.  107  sacks  salt,  $2.25. . . .  240.76. 
'•  *'        *'  107  sacks  salt,  $2.25....  240.75,  $603.00 

V73-9 
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Less  ten  per  cent  commission $60.30. 

Less  freight  paid,  2  1-2  cars  at  $8.00  per  car.. ..20.00. 
1873.   May  9.  By  cash  in  account  sales  70.00.    150  30 

To  interest  to  date,    $131.55  $^2.70" 

Defendant  pleaded  the  statute  of  limitations  and  bank- 
ruptcy.   Plaintiff  amended  his  declaration  as  follows : 

''That  on  the  days  and  dates  namc<l  in  said  accoont  sued  on,  they 
delivered  to  defendant  the  several  quantities  of  salt  there  named,  to 
be  sold  and  disposed  of  by  him  on  commission  for  them. 

*'  Upon  the  value  of  this  salt,  as  therein  stated,  defendant  was  to 
receive  the  ten  per  cent  commission  with  which  he  is  in  said  account 
credited.  . 

"  That  defendant  has  made  no  other  payment  than  that  mentioned 
in  said  account. 

"  That  having  sold  or  disposed  of  all  said  salt  at  the  prices  therein 
named,  ho  fails  and  refuses  to  account  to  plaintiffs  for  the  balance 
due. 

"That  no  demand  for  said  proceeds,  etc.,  has  been  mado  on  de- 
fendant for  four  years  previous  to  the  commencement  of  this  suit.'' 

On  motion,  the  case  was  dismissed  as  being  barred  by 
the  statute  of  limitations.     Plaintiff  excepted.] 


Anderson  vs.  Walker  &  Engush. 

Where  the  certificate  of  the  presiding  jadge  shows  that  the  bill  of  ex- 
ceptions as  presented  is  not  true,  but  he  certifies  thjit  it  is  true 
with  certain  material  qualifications  stated  in  the  certificate,  the 
writ  of  error  willbe  dismissed.  67  Oa.,  764;  68  Id,,  27;  71 
Id.,  287. 

(a.)  When  the  error  in  the  bill  of  exceptions  was  stated  in  writing  by 
the  judge^  and  his  objections  to  signing  it  were  thus  made  known 
to  the  party  applying  therefor,  he  shpuld  have  proceeded  to  remove 
the  same  in  the  manner  prescribed  by  §4257  of  the  Code. 

;(&.)  This  court  is  less  reluctant  to  dismiss  the  present  case,  because 
upon  Looking  into  the  record,  no  error  appears. 
Writ  of  error  dismissed. 
April  16,  1884. 

^ALL,  Justice. 

[In  the  case  of  Ailsey  Anderson  vs.  Walker  &  English,  a 
verdict  was  rendered  for  defendants,  a  motion  for  new  trial 
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made  and  overruled,  and  plaintiff  excepted.  The  bill  of 
exceptions  set  out  these  facts,  and  assigned  error  on  the 
overruling  of  the  motion,  and  then  contained  this  further 
assignment: 

"Plaintiff  also  assigns  as  error  the  refusal  of  the  court  to  rule  out 
all  of  the  evidence  of  William  English  as  to  the  amount  and  items  of 
the  account  against  plaintiff,  when  on  cross-examination  it  appeared 
that  he  was  testifying  from  a  memorandum  taken  from  defendants' 
booksy  which  testimony  is  fully  set  out  in  the  brief  of  evidence." 

At  the  close  of  the  bill  of  exceptions  was  written  the 
usual  certificate.  Before  signing  it,  the  judge  added  the 
following : 

"Except  that  I  do  not  ceritify  to  the  words  beginning  with  the 
words,  'plaintiff  also  assigns  as  error,'  and  concluding  with  the 
words,  'which  testimony  is  fully  set  out  in  the  motion.'  SucU  does 
not  appear  in  the  motion.  I  certify  this,  that  plaintiff  did  move  to 
rule  out  English's  testimony  until  the  original  books  wore  produced, 
showing  the  account ;  and  the  court  ruled  that  such  evidence  of  account 
was  not  admissible,  unless  proof  was  submitted  going  to  show  that 
the  account  was  shown  the  plaintiff  and  adopted  by  her  after  know- 
ing ^hat  it  was ;  and  charged  the  jury  that  it  was  not  necessary  to 
produce  books  if  the  proof  showed  that  the  account  was  exhibited  to 
the  plaintiff^  that  she  knew  what  it  was,  admitted  its  correctness,  and 
then  sold  the  mule." 

A  motion  was  made  to  dismiss  the  writ  of  error,  because 
the  bill  of  exceptions  appeared  Trom  the  certificate  not  to 
be  true.] 


Woodruff  vs.  Wilkinson  &  Hatcheb. 

1.  The  verdict  is  supported  by  the  evidence. 

2.  The  defendant  in  fi.  fa.  is  not  a  party  to  the  issue  between  the 
claimant  and  the  plaintiff,  and  on  the  trial  of  the  claim  case,  his 
death  does  not  prevent  certain  third  parties  from  testifying  that 
they  made  a  trade  with  him  concerning  the  property  in  contro- 
versy. 

3«  Fraud  is  subtle,  and  slight  circumstances  are  sufficient  to  show  it, 
particularly  in  fanuly  transactions. 

id.)  Where  ahorse  was  levied  on  as  belonging  to  a  son,  and  was  claimed 
by  his  mother,  who  claimed  under  a  gift  from  his  father,  it  was  ad- 
miasible  to  show  that  the  father  had  previously  advised  the  wife 
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of  his"  son  to  put  in  a  claim  to  the  same  horse  against  the  same  ex- 
ecution, for  the  purpose  of  showing  fraud. 
Judgment  affirmed. 

Mftrch  4, 1884. 

Jackson,  Chief  Justice. 

[AJi.fa.  ia  favor  of  Wilkinson  &  Hatcher  was  levied 
on  a  horse  as  the  property  of  Walter  Woodruflf,  and  a  claim 
was  interposed  by  his  mother,  Mrs.  S.  M.  WoodruflEl  On 
the  trial,  the  evidence  for  the  plaintiflF  was,  in  brief,  as  fol- 
lows: Defendant  iafi./a.  had  possession,  and  was  using 
the  horse  levied  on  ^  si  ace  the  rendition  of  the  judgment- 
He  exchanged  a  mule  with  one  Jones  for  this  horse ;  said 
nothing  about  the  mule  not  belonging  to  him. 

The  evidence  for  the  claimant  was,  in  brief,  as  follows  : 
The  mule  which  was  exchanged  for  the  horse^  did  not  be- 
long to  defendant  itifi.fa.j  but  to  the  claimant,  his  mother. 
His  father  bought  the  mule  and  gave  it  to  his  mother,  but 
loaned  it  to  defendant  to  make  a  crop  with.  The  father 
told  defendant's  wife  to  look  after  the  mule,  and  not  let 
defendant  drive  it  too  hard.  He  authorized  the  exchange 
for  the  horse.  He  admitted  that  the  wife  of  the  defendant 
in  fi.  fa.  at  one  time  interposed  a  claim  to  the  horse  at  his 
instance,  and  explained  it  by  saying  that  he  told  her  to  see 
that  the  horse  was  not  driven  too  hard  and  was  properly 
taken  care  of,  and  she  did  put  in  a  claim,  believing  that, 
as  the  horse  had  been  entrusted  to  her  care,  she  had  a  right 
to  do  so. 

The  jury  found  the  property  subject.  Claimant  moved 
for  a  new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  permitted  counsel  for  plaintiff  to 
ask  the  following  question  of  the  defendant's  father  while 
on  the  stand,  and  admitted  the  reply  thereto :  "  Did  not 
Dora,  the  wife  of  Walter,  at  one  time,  at  your  request,  put 
a  claim  in  for  said  horse,  when  it  had  been  levied  on,  and 
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did  you  not  tell  Colonel  Butt  and  E.  W.  Miller  that  it  was 
Dora's  horse,  and  that  you  advised  her  to  put  in  the 
claim?" — Objected  to  as  irrelevant,  and  because  the  record 
of  the  claim  would  be  higher  evidence. 

(3.)  Because  the  court  refused  to  rule  out  the  evidence 
of  Jones,  who  had  exchanged  the  horse  in  controversy 
with  defendant  in  Jl,  fa,  for  a  mule,  and  also  the  testimony 
of  one  McCuller,  who  testified  to  the  exchange. — ^The  ob- 
jection was  that  defendant  \iifi,fa.  was  dead. 

The  motion  was  overruled,  and  claimant  excepted.] 


McKey  vs.  The  County  op  Fulton. 

The  complainant  in  this  case  having  a  complete  remedy  at  law  to  de- 
termine the  question  of  her  title,  an  injunction  was  unnecessary, 
and  was  properly  refused. 
Judgment  affirmed. 
April  25,  19&L 

Hall,  Justice. 

[Mattie  L.  McKey  filed  her  bill  against  the  commis- 
sioners of  roads  and  revenues  of  Fulton  county,  alleging 
that  she  had  purchased  a  certain  lot  from  one  W.  H.  Clark, 
who  was  a  security  on  the  official  bond  of  S.  R  Hoyle,  as 
tax  collector  of  Fulton  county,  though  (his  was  unknown 
to  her;  that  the  bond  was  not  a  statutory  bond,  because  it 
was  not  executed  and  filed  within  the  time  prescribed, 
and,  therefore,  it  could  not  be  enforce!  by  summary  statu- 
tory execution ;  and  this  fact  was  known  to  the  defendants ; 
that,  nevertheless,  for  a  default  of  the  principal,  the  ordinary 
issued  an  execution,  which  was  levied  on  the  lot  in  dispute, 
and  was  bid  in  by  defendant;  that  she  lives  in  another 
state;  that  she  forwarded  a  claim  to  her  attorney,  which 
reached  him  the  day  of  the  sale,  but  was  refused,  because 
sworn  to  before  a  Florida  official  and  in  that  state,  and  not 
before  an  officer  duly  recognized  in  Georgia ;  that  being  a 
woman,  and  unfamiliar  with  business,  she  did  not  know 
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this  until  too  late  to  remedy  it ;  and  that  her  attorney 
made  public  announcement  at  the  sale  that  the  property 
belonged  to  her ;  that  the  county  has  done  nothing  as  to 
taking  possession  until  now,  when  the  commissioners  have 
demanded  that  the  sheriff  place  them  in  possession,  and 
'*  the  sheriff  has  demanded  possession,  which  having  been 
refused,  he  has  proceeded  to  dispossess  your  oratrix,  and 
will  60  do  unless  he  is  restrained."  The  prayers  were  for 
injunction,  subpoena  and  general  relief. 

The  injunction  was  refused,  and  complainant  excepted.] 


^  i,g|  Gray  &  Company  vs.  McDaniel,  for  use. 

102    B04 

73  nsl        1.  Where  a  vendee  held  aa  ordinary  bond  for  titles,  paid  one  hundred 
107  1611  dollars  on  the  purchase  price,  and  failed  to  pay  the  balance  when 

due,  and  the  vendors  re-entered  upon  the  land,  it  being  vacant, 
and  re-sold  it,  the  vendee  was  entitled  to  recover  the  amount  al. 
ready  paid,  less  such  an  amount  as  would  prevent  actual  loss  to 
the  vendors  by  reason  of  his  non- performance  of  the  contract.  The 
verdict  in  this  case  substantially  conformed  to  this  ruling.  69  Ga., 
433;  Code,  §3586. 
2.  Where  testimony,  offered  to  show  the  expenses  of  a  re-sale,  did  not 
itemize  such  expenses,  but  gave  them  in  a  lump,  and  seemed  to 
be  mere  matter  of  opinion,  there  was  no  error  in  rejecting  the  evi- 
dence, 
(a.)  Where  questions  were  asked,  but  not  answered,  and  it  was  not 
stated  what  answers  were  expected,  and  therefore  what  could  be 
proved,  and  the  judge  certifies  that  this  was  done  after  the  case 
had  been  ruled,  so  that  no  injury  appears,  a  reversal  will  not  be 
granted  on  that  ground.    Code,  ^2860. 
Judgment  affirmed. 
April  15  18SI. 

Jackson,  Chief  Justice. 

[This  case  was  before  the  Supreme  Court  before,  and  is 
fully  reported  in  69  Oa.^  433.  On  the  last  trial  in  the 
court  below,  it  was  sought  to  reduce  the  recovery  by  show- 
ing the  expenses  of  the  second  sale  by  the  real  estate 
agent,  who  made  it  for  defendants.  The  following  ques- 
tions and  answers  were  offered  in  evidence : 

**  Please  refer  to  your  ouoks,  and  so  refresh  your  memory  as  to 
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enable  you  to  tell  precisely  when  this  land  was  advertised  for  re- sale ; 
what  did  it  cost  0.  W.  Gray  &  Company  to  advertise  and  re-sell  the 
property  after  McDaniel  failed  to  pay  7  State  all  you  know  going  to 
show  what  amount  the  defendants  had  to  pay  out  in  re-selling  this 
lot,  and  how  and  in  what  way  they  were  caused  to  make  the  expendi- 
ture ?"  To  this  question,  the  witness  answered  as  follows:  '*  Land 
was  advertised  for  sale  December  2,  1879.  It  cost  C.  W.  Gray  <fe 
Company  about  seventy  dollars.  I  have  already  stated  this  was 
caused  by  McDaniel's  failure  to  meet  his  notes. " 

Counsel  for  defendants  proposed  to  ask  one  of  them 
while  a  witness  on  the  stand,  what  expenses  defendants 
were  at  in  the  sale  of  the  property,  after  McDaniel  failed- 
On  objection,  this  was  rejected.  Counsel  stated  that  they 
wished  to  prove  by  this  and  another  witness  what  expenses 
defendants  were  at  in  the  second  sale,  including  railroad 
fare,  expenses  of  advertising,  commissions  to  real  estate 
agents,  etc.,  but  the  court  refused  to  permit  it.  The  court 
adds  the  following  note  on  the  side  of  the  bill  of  excep- 
tions: 

'*  The  rulings  of  the  court  were  made  on  the  evidence  in  the  case 
introduced  before  this  time." 

The  jury  found  for  plaintiff  $72.65,  and  judgment  was 

entered  thereon.    Defendants  excepted.] 


Sanders  vs.  Williams. 

1-  It  was  error  to  hold  that  an  application  for  new  trial  should  be  dis- 
missed, on  the  ground  that  Uio  motion  for  new  trial  had  not  been 
filed  in  the  clerk's  oflSce,  inasmuch  as  tho  judge  himself  handed 
the  papers  to  the  clerk  for  filing,  and  was  cognizant  that  the  de« 
fault  was  the  clerk's  and  could  not  be  attributed  to  the  movant  or 
his  counsel. 

2.  But  when  the  movant  himself  called  the  court's  attention  to  the 
failure  to  file  the  motion,  and  virtually  declined  to  go  on  with  the 
cause  at  the  time  set  for  tho  hearing,  and  thus  sought  to  delay 
action  and  to  take  advantage  of  the  default  of  the  clerk  in  refer- 
ence to  his  own  motion,  a  dismissal  of  the  motion  was  right. 

(a.)  If  the  dismissal  was  right,  it  will  be  affirmed,  though  put  on  a 
wrong  reason. 
Judgment  affirmed. 
April  15, 1881. 
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Massengale  vs.  McGinty. 

Jackson,  Chief  Justice. 

[At  the  term  when  a  case  was  tried,  a  motion  for  new 
trial  was  made.  The  judge  made  the  rule  nm  returnable 
in  vacation,  approved  the  grounds  and  handed  the  motion 
to  the  clerk,  but  it  was  not  marked  filed.  At  the  time  ap- 
pointed, counsel  for  respondent  appeared  and  announced 
that  he  waived  the  failure  to  serve  him  with  a  copy  or  with 
notice  of  the  time  for  hearing.  Counsel  for  the  movant 
objected  to  the  hearing,  on  the  ground  that  the  court  had 
no  jurisdiction,  it  not  appearing  that  any  order  or  consent 
was  had  fixing  the  hearing  in  vacation,  and  the  motion 
and  rule  nisi  not  appearing  to  have  been  filed.  The  judge 
stated  that  he  had  approved  the  motion  and  brief  of  evi- 
dence,* and  handed  them  to  the  clerk  during  the  term,  and 
that,  if  it  did  not  so  appear,  it  was  the  fault  of  the  latter. 
Movant's  counsel  still  insisted  on  his  objection  to  the 
hearing.  Counsel  for  respondent  then  moved  to  dismiss 
the  motion  for  new  trial  and  rule  nisi^  on  the  ground  that 
they  had  never  been  filed  in  office.  The  judge  sustained 
the  motion,  and  movant  excepted.] 


lOB  144  Massengale  vs.  McGinty. 

1  Only  an  officer  authorized  by  law  to  levy  an  attachment  can  serve 
a  summons  of  garnishment.  Therefore,  though  a  justice  of  the 
peace  may  issue  a  summons  of  garnishment,  he  cannot  serve  it. 
Code,  §^3539,  3273,  3284. 

2.  A  summons  of  garnishment  in  a  justice's  court  must  be  returned . 
to  the  next  justice's  court,  if  it  sits  after  ten  days'  service;  if  not, 
to  the  next  thereafter.    Therefore,  where  summons  was  served 
only  nine  days  before  the  justice's  court  to  which  it  was  returned, 
the  garnishee  was  not  bound  to  answer.     Code,  {§3589,  3303. 

3.  There  being  no  evidence  at  all  to  show  indebtedness  by  the  gar- 
nishee to  the  defendant,  a  verdict  by  the  jury  in  a  justice's  court 
finding  against  the  garnishee  was  properly  set  aside  on  certioraru 
Judgment  affirmed. 

April  25, 1884. 
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MaFsengalo  w.  McQinty. 

Jackson,  Chief  Justice. 

[This  was  a  certiorari  from  a  justice's  court  in  the  case  of 
Massengale  vs.  Bradshaw,  defendant,  and  McGinty,  gar- 
nishee. The  petition  alleged,  in  brief,  as  follows :  On  Jan- 
uary 31,  1883,  a  justice  issued  a  summons  of  garnishment 
to  petitioner  in  the  caoo  named,  and  handed  it  to  him  on 
that  day.  Petitioner  failing  to  file  his  answer,  judgment 
was  entered  against  him  February  9,  1883.  He  entered 
an  appeal  to  a  jury  on  February  13,  1883,  and  on  March 
9, 1883,  the  case  was  tried  and  a  verdict  rendered  for  the 
plaintiff.  A  certiorari  was  applied  for  and  bond  filed 
June  9, 1883.  It  was  alleged  that  the  verdict  was  wrong, 
for  the  following  reasons  : 

(1.)  Massengale's  bond  was  not  in  twice  the  amount  of 
the  debt  sworn  to.  (The  debt  sworn  to  was  $45.04  and 
the  penalty  of  the  bond  was  $90). 

(2.)  Because  summons  was  not  served  by  such  an  offi- 
cer as  the  law  directs. 

(3.)  Because  the  judgment  of  February  9, 1883,  which 
was  appealed  from,  was  entered  up  in  less  than  ten  days 
from  date  of  service  of  summons. 

(4.)  Because  the  garnishee  owed  the  defendant  nothing. 

The  answer  of  the  justice  showed  that  the  summons  was 
served  by  himself,  as  stated  in  the  petition ;  and  that  on 
the  trial  the  garnishee  testified  that  he  had  nothing  in  his 
hands  belonging  to  the  defendant;  had  a  bill  of  sale  to 
the  defendant's  horsefe  and  cows,  but  considered  them  as 
much  his  property  as  those  in  his  own  lot;  and  that  he 
forgot  to  answer  on  February  9.  It  appears  that  no  other 
witness  was  examined. 

The  court  sustained  the  certiorari^  adjudged  the  judg- 
ment and  verdict  mentioned  to  be  void,  and  that  McGinty 
should  have  judgment  for  costs.  Plaintiff  thereupon  ex- 
cepted.] 
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HiU  V8.  Haas  A  Weias  et  al.  ZZT 

73    13i|  ' 

1 78  122  Hill  vs.  Haas  &  Weiss  et  al. 

|ll7    140 

1.  Where  suit  was  brought  in  a  justice's  court,  on  a  note  by  which  it 
was  agreed  to  pay  a  specified  amount  as  principal,  with  interest 
thereon,  and  expenses  incurred  in  collecting  the  same,  and  the 
amount  named  as  principal,  together  with  the  expenses  of  collec- 
tion, exceeded  one  hundred  dollars,  exclusive  of  interest,  the  jus- 
tice's court  had  no  jurisdiction,  and  a  judgment  for  the  amount  of 
principal,  interest  and  cost  of  collection  was  a  nullity.  69  Oa.f 
587,  756. 

2.  Such  a  judgment,  being  void,  could  not  be  rendered  valid  by  an 
amendment  striking  therefrom  the  excess  over  one  hundred  dol- 
lars.   Code,  §^3594,  3596,  3828. 

(a. )  Whether  a  justice's  court  has  power  to  correct  errors  in  its  judg- 
ments when  the  suit  is  within  its  jurisdiction,  is  not  decided. 
Judgment  affirmed. 

Febraary  19, 1884. 

Hall,  Justice. 

[This  was  a  money  rule.  A  fund  was  in  the  hands  of 
the  sheriff,  raised  from  the  property  of  one  Elsas,  and  nu- 
merous liens  claimed  it.  The  only  contest  was  between  two 
justice  court  judgments  in  favor  of  John  W.  Hill  and  cer- 
tain mortgage  ^.yb^.  in  favor  of  Haas  &  Weiss  and  Heidel- 
berger  &  Schloss.  The  justice  court  judgments  were 
originally  dated  May  4, 1882,  and  rendered  respectively 
for  $100.00,  principal,  interest  and  costs,  and  ten  per  cent 
attorney's  fee.  On  April  4^  1883,  the  justice  passed  an 
order,  to  the  elfect  that  the  attorney's  fees,  having  been  in- 
cluded in  the  judgments  by  mistake,  were  written  off. 
The  notes  on  which  these  judgments  were  rendered  con- 
tained an  agreement  that  "  all  expenses  incurred  for  col- 
lecting this  contract  are  to  be  included."  Hill  offered  to 
prove  that  it  was  agreed  between  him  and  his  attorney 
that  there  should  be  no  attorney's  fees  on  these  two  notes, 
but  that  ten  per  cent,  expressed  in  two  other  notes  of  Hill 
on  Elsas,  which  were  put  in  suit  at  the  same  time,  was  to 
be  accepted  by  the  attorney  as  compensation  for  suing  all 
four  notes  to  judgment.    The  court  rejected  this. 
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Parish  ct  cl.  i-s.  McLeod. 

The  mortgages,  which  were  the  foundation  of  the^.yjw. 
adverse  to  Ilill,  were  dated  August  1  and  August  31, 1882, 
and  were  foreclosed  March  23, 1883. 

The  court  held  the  justice  court ^.yjw.  void  as  exceed- 
ing the  jurisdiction  of  that  court,  and  awarded  the  fund  to 
the  j  u  nior  mortgage  ^.  /(is.    Hill  excepted.  ] 


Parish  et  al.  w.  MoLbod.  ,S  1^1 


1.  Thero  is  sufficient  evidence  to  sustain  the  verdict. 

2.  Where  a  fi.  fa,  was  proceeding  for  the  benefit  of  a  transferee* 
there  was  no  error  in  admitting  evidence  of  the  loss  of  the  transfer, 
the  evidence  not  showing  that  the  separato  piece  of  paper  on  which 
the  transfer  was  written  was  ever  out  of  the  transferee's  handsi 
but  Rhowing  that,  after  diligent  search,  ho  was  unable  to  find  it. 

(a.)  The  fact  that  the  j!. /a.  was  handed  to  the  sheriff,  and  that  an* 
other  besides  the  transferee  had  an  interest  in  it,  would  hardly, 
witiioat  more,  justify  the  conclusion  that  either  of  these  latteh 
parties  had  possession  of  the  transfer,  and  that  all  the  sources  ot 
inquiry  had  not  been  exhausted  to  ascertain  its  existence.  42  Rule 
Snperior  Court,  Code,  p.  1351. 

(b.)  Where  a  claim  was  interposed  to  a  levy  under  such  Afi.  /a.,  the 
claimant  was  not  interested  In  the  regularity  of  its  assignment,  no 
connection  between  him  and  the  plaintiff  in^.  fa. ,  or  his  heirs  or 
distributees  being  shown,  nor  that  there  was  any  defence  to  it,  if  it 
had  still  been  the  property  of  the  original  holder. 

3.  Although  in  a  claim  case  there  may  be  testimony  that  a  portion 
of  the  purchase  money  of  the  land  in  dispute  was  paid  by  the 
claimants,  this  court  cannot  pass  upon  the  question  whether  the 
verdict  should  have  been  so  framed  as  to  have  protected  them 
to  the  extent  of  such  payment,  it  not  appearing  that  such  issue 
was  made  or  decided  in  the  court  below. 

4.  Where  no  process  was  attached  to  a  declaration,  but  service  was 
made,  and  a  judgment  was  confessed  by  an  attorney  as  represent- 
ing both  of  the  two  defendants,  after  one  of  them  had  acquiesced 
in  such  judgment  for  sixteen  or  seventeen  years,  without  taking 
any  steps  to  set  it  aside,  and  even  failed  to  swear  on  the  trial  of  a 
claim  case  arising  under  such  judgment  that  he  was  not  apprised 
of  its  existence  and  did  not  know  of  the  circumstances  under  which 
it  was  confessed,  or  of  the  person  by  whom  this  was  done, 
such  negligence  would  estop  him  from  setting  aside  the  judg- 
ment, even  upon  a  direct  proceeding  for  that  purpose,  on  the  ground 
of  want  of  authority  in  the  person  making  the  confession.  Code^ 
M408,  411 ;  86  Ga.,  108;  39  Id.,  394;  53  Id.,  491,  493. 
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Parish  et  al.  v*.  McLeod. 


5.  The  claimants  were  not  creditors  of  the  defendant,  and  the  bona 
fides  of  the.r  alleged  purchase  was  fairly  submitted  to  the  jury  and 
found  against  them.    Code,  §3596. 
Judgment  affirmed. 

April  8«  1881. 

Hall,  Justice. 

[Neil  McLeod,  as  transferee  of  Siji.fa.  of  James  Grubbs 
against  Benjamin L.  Kirkland  and  A.  D.  Laurence,  caused  it 
to  be  levied  on  certain  land  as  the  property  of  Laurence ; 
and  Leonora  Parrish  et  al,^  children  of  the  defendant  in 
fi.fa,y  interposed  a  claim.  (Such  is  the  statement  in  the 
bill  of  exceptions,  and  the  record  contains  a  verdict  in  a 
claim  case,  but  does  not  contain  the  claim  itself.)  The 
evidence  as  to  the  ownership  and  possession  was  somewhat 
conflicting,  and  need  not  be  stated  in  detail.  The  follow- 
ing will  serve  to  explain  the  rulings  made:  Suit  was 
brought  by  James  Grubbs  against  Kirkland  and  Laurence 
on  a  promissory  note  signed  by  both.  No  pro- 
cess appears  attached  to  the  record.  Service  was  per- 
fected on  Kirkland  by  leaving  a  copy  at  his  residence. 
Laurence  was  served  personally.  On  October  1, 1866,  ap- 
pears a  confession  of  judgment  for  both,  signed  by  "John 
R  Prescott,  deft,  atty ,"  and  on  October  3,  1866,  judg- 
ment was  signed  against  both  defendants.  On  the  present 
trial,  defendant  infi^fa.  denied  that  Prescott  represented 
him.  McLeod,  the  transferee,  testified  that  ihQJl.fa.  was 
transferred  to  him  by  the  administrator  of  Grubbs  as  insol- 
vent paper;  that  it  was  purchased  at  private  sale;  that 
the  transfer  was  on  a  separate  piece  of  papery  that  he  had 
searched  diligently  forit  and  could  not  find  it;  that  Grubbs' 
administrator  knew  of  the  levy  and  authorized  it ;  that  the 
fi^fa.  was  placed  in  the  hands  of  the  sheriff,  and  levied ; 
and  that  J.  N.  McLeod  was  to  have  $300.00  of  the  pro- 
ceeds. 

The  jury  found  the  property  subject.  Claimants  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  law 
and  evidence;  because  the  fi*  fa  was  admitted  in  evi- 
dence— ^the  objection  being  that  the  loss  or  destruction  of 
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Hardisou  vt.  Burr. 

the  transfer  was  not  shown,  and  that  the  sale  of  thefi./a, 
was  illegal,  the  requirements  of  §2558  of  the  Code  not 
being  complied  with;  and  because  there  was  no  legal 
judgment  on  which  the  Ji.  fa.  issued.  The  motion  was 
overruled,  and  claimants  excepted.] 


Hakdison  v8.  Burr. 

1.  Where  the  record  shows  that  a  motion  for  new  trial  was  heard  and 
granted,  and  the  bill  of  exceptions  shows  the  grounds  of  objection 
urged  by  the  plaintiff  in  error  to  the  hearing  of  the  motion  and  the 
ruling  of  the  court  thereon,  and  the  exception  of  the  plaintiff 
thereto,  this  was  a  sufficient  assignment  of  error. 

2.  If  a  motion  for  new  trial  is  made  during  the  term  when  the  trial  is 
had,  the  court  may  grant  an  order  setting  the  hearing  for  a  time 
in  vacation,  and  allowing  until  such  time  to  perfect  the  motion  and 
brief  of  evidence.  The  hearing  and  determination  of  the  motion 
in  vacation  does  not  dei>eiid  on  the  consent  of  the  respondent,  but 
upon  the  discretion  of  the  court  ordering  it.  Code,  §3719. 
Judgment  affirmed. 

Harchll,18)4. 

Blandpord,  Justice. 

[At  the  October  term,  1883,  of  Houston  superior  court, 
Hardison  obtained  a  judgment  against  Burr.  At  the  same 
term,  Burr  moved  for  a  new  trial.  The  plaintiff  and  his 
counsel  were  absent.  Being  about  to  adjourn,  (he  court 
ordered  that  the  motion  be  heard  by  the  presiding  judge 
in  vacation,  with  leave  to  the  movant  to  perfect  it  and 
make  out  a  brief  of  the  evidence.  When  the  motion  came 
on  to  be  heard  in  vacation,  the  plaintiff  moved  to  dismiss 
it,  because  the  order  for  the  hearing  thereof  was  taken  in 
his  absence  and  without  his  consent,  and  because  he  had 
been  served  with  the  motion  only  three  days  before  the 
time  appointed  for  its  hearing.  The  court  overruled  the 
objections,  heard  the  motion,  and  granted  a  new  trial,  and 
the  plaintiff  excepted*  The  bill  of  exceptions  recites  the 
trial  of  the  case,  and  the  making  of  the  motion  for  new 
trial,  the  taking  of  an  ex  parte  order  to  hear  the  motion 
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Cloud  vs.  Tho  Stato  of  Qeorsla ;  Jackson,  ageut,  vs.  Dickson,  agent 

and  complete  the  brief  in  vacation,  the  grant  of  a  rule  nisi. 
hearing  of  the  motion  and  grant  of  the  new  trial  in  vaca- 
tion ;  and  states  that  the  plaintiff  in  error  excepts  to  the 
same,  and  assigns  as  error  that  the  court  erred  in  not  dis- 
missing  the  motion  for  new  trial,  on  the  grounds  stated 
above;  in  granting  the  rule  nisi  on  the  day  in  vacation 
on  which  the  case  had  been  set  by  ex  parte  order;  and  be- 
cause the  preponderance  of  evidence  sustained  the  verdict 
A  motion  was  made  to  dismiss  the  writ  of  error  for  want 
of  a  proper  assignment  of  error  on  the  grant  of  the  motion, 
which  was  overruled.] 


73a  126 

iv&  ^  Cloud  vs.  Thb  State  op  Oeorgia. 

In  a  criminal  trial,  the  state  must  show  the  county  in  which  the  crime 
was  committed,  and  that  it  is  the  same  county  in  which  the  indict- 
ment was  found  and  the  trial  had,  unless  a  change  of  venae  is  had 
according  to  law.  If  the  venue  of  the  crime  is  not  shown,  a  new 
trial  will  be  granted,  on  the  ground  that  the  verdict  is  contrary  to 
law  and  evidence. 
Judgment  reversed. 
April  25,1884. 

Blandpord,  Justice. 

[Cloud  was  indicted  for  assault  with  intent  to  murder, 
and  was  ound  guilty.  He  moved  for  a  new  trial,  on  the 
ground  of  errors  in  the  charge,  and  because  the  verdict 
was  contrary  to  law  and  evidence,  and  against  the  weight 
of  the  evidence.  The  motion  was  overruled,  and  defend- 
ant  excepted.] 


Jackson,  agent,  vs.  Dickson,  agent. 

A  husband  against  whom  a  proceeding  has  been  instituted  as  an  in* 
truder,  under  (4072  of  the  Code,  may  make  and  tender  to  the 
sheriff  H  counter-affidavit  that  he  is  in  possession  in  right  of  his 
wife,  and  as  her  agent,  so  at  to  make  an  issue  for  trial  of  that  right 
of  possession. 
Judgment  reversed. 
April  15,  '884. 
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Thompson  vs.  Mitchell,  executor.  - 

Jackson,  Chief  Justice. 

[A.  J.  Dickson,  as  attorney  in  fact  for  his  wife,  Fannie 
Dickson,  sued  out  a  warrant  to  dispossess  Robert  Jackson, 
as  an  intruder  on  certain  land.  Jackson  filed  a  counter- 
affidavit,  to  the  effect  that,  as  agent  for  his  wife,  Ellen 
Jackson,  he  claimed,  in  good  faith,  the  right  of  possession. 
The  court  held  this  insufficient,  and  dismissed  the  counter- 
affidavit.    Defendant  excepted.] 


Thompson  vs.  Mitchell,  executor.  1 73  127I 

'  !119     171 

1.  It  is  doabtfal,  if  a  sheriff  fails  to  levy  on  property  pointed  out  by  i^  ^ 

a  defendant  in  fi.  fa,,  and  levies  on  other  property,  whether  it 
would  furnish  a  ground  for  stopping  the  collection  of  the^.  fa.; 
but  if  the  sheriff  oppresses  him,  he  may  sue  that  officer. 
2    It  is  the  property  of  the  defendant  in  fi.  fa,  in  his  possession  which 
he  may  point  out  for  levy,  under  certain  circumstances.  That  the 
sheriff  failed  to  levy  on  land  pointed  out  by  the  defendant,  which 
he  held  under  bond  for  titles,  but  to  which  he  did  not  have  title,  fur* 
nished  no  ground  for  an  affidavit  of  illegality.    Cobb's  Dig.,  610 ; 
Code,  43641. 
3.  The  sufficiency  of  property  pointed  out  to  pay  the  debt  is  left  to 
the  discretion  of  the  levying  officer. 
February  19, 1884. 

Jackson,  Chief  Justice. 

[A  fi.  fa,  against  Thompson  in  favor  of  Oheatham, 
and  controlled  after  his  death  by  his  executor,  was  levied 
on  certain  cotton,  and  defendant  interposed  an  affidavit  of 
illegality  (hereto,  on  the  ground  that  the  judgment  was 
based  on  promissory  notes  given  for  part  of  the  purchase 
money  of  a  tract  of  land  which  he  had  bought  from  Cheat- 
ham, ind  to  which  he  held  a  bond  for  titles ;  1  hat  he  pointed 
out  this  land  to  the  sheriflF  for  levy,  but  the  latter  refused 
to  levy  on  it,  and  levied  on  the  cotton  instead.  It  was  also 
alleged  that  some  payments  had  been  made,  but  they 
were  not  set  out. 

On  motion,  the  affidavit  was  dismissed,  and  defendant 
in^.  fa,  excepted.] 
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Willis  vs.  Thornton,  ordinary,  for  use;  Johnson  vs.  Tho  ttate  cf  Georgia. 

^J^  Willis  vs.  Thornton,  ordinary,  for  use. 

Whtre  a  person  was  appointed  guardian  for  a  minor  prior  to  the  ad- 
option of  the  constitution  of  18G8,  and  after  that  time  received 
property  of  tho  ward,  and  was  then  guilty  of  a  breach  of  his  bond 
given  as  guardian,  a  homestead  set  apart  to  his  wife  from  his  prop- 
erty was  subject  to  a  judgment  against  him  for  such  breach.  51 
Ga,551;61/(i.,395. 
Judgment  affirmed. 
April  8,  1884     (Head-note  by  the  court) 

Blandford,  Justice. 

[AJi.fa,  in  favor  of  Thornton,  ordinary,  for  use  of  San- 
ders, against  Willis,  was  levied  on  certain  personalty,  which 
was  claimed  by  the  wife  of  Ihe  defendant  as  an  exemption 
set  apart  to  her  under  the  constitution  of  1868.  The  case 
was  submitted  to  the  presiding  judge  on  an  agreed  state- 
ment of  facts,  to  the  effect  that  Willis  was  appointed  guar- 
dian of  the  usee,  Sanders,  prior  to  the  adoption  of  the 
constitution  of  1 868  and  gave  bond  as  such.  There  was 
an  estate  belonging  to  the  ward,  but  it  was  not  reduced 
to  possession  until  after  the  adoption  of  that  constitution. 
This  Ji.  fa.  is  based  on  a  judgment  which  was  rendered  in 
a  suit  on  the  guardian's  bond.  The  court  held  the  prop- 
erty subject,  and  claimant  excepted.] 


Johnson  vs.  The  State  of  Georgia. 

If  an  indictment  describes  property  stolen  in  a  particular  way,  it  is 
incumbent  on  the  state  to  prove  the  description  given,  but  where 
tho  indictment  described  the  property  stolen  as  '*  a  certain  red 
heifer,"  it  was  proper  to  allow  proofs  of  other  marks  of  identifi- 
cation than  those  set  forth  in  the  indictment.    67  (7a.,  367;  64 
Jd,  443,  449. 
Judgment  affirmed. 
March  11,  IfSJ. 

Blandford,  Justice. 

[Indictment  for  stealing  "  a  certain  red  heifer."    Evi- 
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Bvno  V8.  Wood;  Byne  vs.  Coleman  A  Company;  etc. 

dence  admitted,  over  objection,  that  the  heifer  had  a  cer- 
tain brand  on  her,  and  that  the  hide  found  in  defendant's 
possession  had  the  same  brand  on  it.  This  was  assigned 
as  error.] 


Bynb  v8.  Wood;  Byne  vs.  Coleman  &  Company. 

1.  The  following  instrument  created  a  partnership : 

''This  writing  is  to  show  that  G.  M.  Byne  buys  half  interest  in  T.  K. 
Mishow's  turpentine  interest  in  Worth  county,  and  to  become  a 
partner  in  the  business  for  tho  term  of  five  years,  or  longer,  if  con- 
genial, and  the  above  mentioned  parties  agree  to  make  the  Arm 
responsible  for  the  debts  of  the  same. 
(Signed)  T.  K.  MisHOw;  G.  M.  Byne." 

2.  This  case  having  been  brought  here  for  delay  only,  ten  per  cent 
on  the  principal  is  awarded  as  damages. 

Judgment  affirmed  with  damages. 
Mhreh  4,  1S84. 

Blandford,  Justice. 

[These  two  cases  were  argued  together  in  the  Supreme 
Court.  S.  T.  Coleman  &  Company  and  A.  V.  Wood  each 
brought  complaint  against  S.  K.  Mishow  and  G.  M.  Byne, 
as  partners,  under  the  name  of  Mishow  &  Byne.  Byne 
pleaded  the  general  issue  and  no  partnership.  The  facts 
are  suflSciently  stated  in  the  head-note.  The  jury  found  for 
plaintiffs  in  both  cases.  Byne  moved  for  a  new  trial  substan- 
tially upon  the  ground  that  there  was  no  evidence  to  charge 
him  as  a  partner.  The  motion  in  each  case  was  overruled, 
and  he  excepted.] 


MosELBY  vs.  Evans  et  al. 

1.  The  verdict  is  clear,  precise  and  definite  as  to  the  only  issue  tha^- 
was  or  could  be  presented  under  the  pleadings. 

2.  Where  the  only  issue  was,  whether  a  paper  offered  was  a  copy  of 
an  alleged  lost  will,  a  finding  that  there  was  not  sufficient  evidence^ 
to  establish  the  copy  was  necessarily  a  finding  that  the  paper 

▼  73-10 
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Chrisxlan  vt.  UutchisoB  et  al 


propounded  was  not,  in  substance,  the  last  will  and  testament  of 

the  party.  ^  j     vi.    • 

(a.)  A  verdict  is  to  receive  a  reasonable  construction  and  a  like  in- 
tendment, and  will  not  be  avoided,  unless  from  necessity.    Code, 
§3561. 
Judgment  affirmed. 

March  11, 1884. 

Hall,  Justice. 

[This  case  was  before  the  Supreme  Court  before,  and  is 
reported  in  70  Oa.j  333.  The  jury,  on  the  present  trial, 
found  the  following  verdict : 

**We,  the  jury,  find  for  the  caveators,  and  that  sufficient  has  not 
Sjeen  submitted  to  us  to  authorize  the  establishing  of  the  alleged  copy 
^s  the  will  of  W.  A.  Evans**^] 


Christian  vs.  Hutchison  et  at 

Homestead  and  exemptions  are  for  the  benefit  of  the  family  of  the 
applicant,  and  not  for  preference  among  creditors,  or  classes  of 
creditors ;  therefore  equity,  which  follows  law,  will  not  enjoin  judg- 
ment creditors  from  pressing  their  executions  until  the  applicant 
for  exemption  can  have  the  property  set  apart  for  the  benefit  of 
■another  creditor,  no  matter  how  just  the  claim  of  such  creditor 
may  be.  The  right  of  a  debtor  to  prefer  one  creditor  to  others 
does  not  extend  to  the  perversion  of  a  constitutional  remedy,  pro- 
vided for  a  needy  family,  to  a  remvjdy  for  a  contesting  creditor  to 
secure  a  debt. 
.Judgment  affirmed. 
April  8,  (1SS4.    (Head  note  by  the  ooart. 

Jackson,  Chief  Justice. 

[Anderson  sold  to  Christian  certain  personalty,  reserving 
title  till  paid  for ;  this  contract  was  in  parol  and  unrecorded. 
Creditors  of  Christian  obtained  judgments  against  him. 
He  took  an  exemption  of  personalty,  and  as  he  had  not 
paid  Anderson,  on  a  scfttledaent  between  them^  retnrtied 
the  property  to  liim.  Kxecutions  under  the  judgments 
afgainst  Christian  vretfe  levied  on  the  property,  and  Ander- 
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son  interposed  a  claim,  but  it  failed,  being  withdrawn,  on 
the  ground  that  the  exemption  was  void.  He  then  re- 
conveyed  the  property  to  Christian  and  took  his  notes  for 
the  purchase  money.  Christian  applied  for  a  second  ex- 
emption of  personalty,  and  filed  a  bill  to  enjoin  the  execu- 
tion from  proceeding  until  his  exemption  could  be  set 
apart  The  answer  set  up  the  iabove  facts,  and  alleged 
that  the  litigation  was  for  the  benefit  of  Anderson  and  in- 
stigated by  him ;  that  it  was  not  really  for  the  benefit  of 
Christian  or  his  family  but  that  Anderson  and  Christian 
were  colluding  together  to  give  the  former  a  preference. 
The  court  refused  an  injunction,  and  complainant  ex- 
cepted.] 


Smith  vs.  Wellborn. 

1.  On  an  issue  between  the  plaintiff  in  judgment  and  the  garnishee, 
served  pending  the  suit  and  resident  in  rjiother  county  than  the 
venue  of  the  soit,  the  proceeding  will  not  be  dismissed,  on  account 
of  the  fact  that  the  bond  made  by  plaintiff  to  defendant  in  that 
suit  was  attested  and  approved  in  Bibb  county,  the  venue  of  the 
suit,  by  the  justice  of  the  peace  of  IXouston  county,  the  residence 
of  the  garnishee,  who  issued  the  summons  of  garnishment. 

2.  Where  the  answer  of  the  garnishee  is  tliat  defendant  had  a  note 
against  him,  but  he  does  not  know  in  whoso  hands  it  is,  he  is  not 
discharged  by  such  answer,  so  as  riterwards  to  settle  41rectly  or 
indirectly  with  the  defendant,  and  thus  bar  the  garnishment  pro- 
ceeding. 

3.  The  issue  presented  by  such  an  answer  is  the  question,  whether 
the  defendant  held  the  note  at  the  date  of  the  service  of  the  sum- 
mons, and  the  proper  traverse  thereof  is  the  allegation  by  plaintiff 
that  he  did  so  hold  it.  The  garnishee's  legal  protection  was  to 
pay  the  money  into  court;  certainly  not  to  settle  with  the  defend- 
ant. 

4.  The  traverse  may  be,  but  need  not  be,  made  at  the  term  to  which 
the  answer  is  made.  It  may  be  made  at  any  time  before  the  ga^ 
olshee  is  legally  discharged.    Banks  vs.  Hunt,  last  term. 

5.  The  issue  to  be  tried  by  the  jury  was  that  made  by  the  antwer 
and  traverse :  did  defendant  have  the  note  at  the  date  of  the  som- 
mons,  and  was  the  garnishee  then  indebted  to  defendant  ?  The  ver- 
dict covers  that  issue. 

Judgment  afiSrmed. 

ApfU  8,  1881.    (H«sd-ootef  hj  the  OOQIt) 
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Smiih  vs.  Wellborn. 


Jackson,  Chief  Justice. 


[Wellborn  brought  suit  in  Bibb  superior  court  against 
W.  L.  and  Nancy  M.  Burgay  and  sued  out  a  summons  of 
garnishment  for  G.  W.  Smith,  of  Houston  county.  The 
affidavit  was  headed,  ''Georgia,  Houston  county,"  the 
bond,  "  Georgia,  Bibb  county ;"  both  were  attested  by  "  L. 
J.  Thomas,  J.  P.,"  who  also  issued  the  summons  of  gar- 
nishment, which  was  headed,  "  Georgia,  Houston  county." . 
The  garnished  answered  on  October  19, 1880,  that  he  owed 
W.  L.  Burgay  nothing,  but  had  made  to  Nancy  M.  two 
notes  for  the  payment  to  her  of  certain  cotton ;  that  they 
were  not  due,  and  he  did  not  know  whether  she  still  held 
them  or  had  transferred  them.  On  October  11.  1883,  he 
amended  his  answer,  alleging  that  he  was  not  indebted  to 
Nancy  Burgay;  that  the  notes  to  her  constituted  all  the 
indebtedness  that  ever  existed,  if  there  was  any;  that  she 
had  brought  suit  against  him  on  them,  which  had  been 
dismissed,  and  the  time  for  renewal  had  expired;  that  he 
delivered  the  cotton,  under  the  direction  of  Nancy  M.,  at 
certain  warehouses,  to  remain  there  till  the  termination  of 
this  litigation ;  that  it  was  burned  without  his  fault,  and 
he  has  a  good  defence  against  said  Nancy  M.  The  answer 
charges  that,  after  the  burning  of  the  cotton,  Nancy  M. 
Burgay  and  Wellborn  combined  to  defraud  the  garnishee; 
that  the  former  ceased  to  defend  the  suit  of  Wellborn,  and 
by  consent,  the  latter  took  judgment  for  enough  to  cover 
the  notes  of  Smith,  agreeing  that  only  a  portion  of  the 
amount  should  be  paid  to  Wellborn  and  the  balance  to  Mrs. 
Burgay ;  that  Mrs.  Burgay  did  not  owe  Wellborn.  On  de- 
murrer the  amended  answer  was  stricken. 

On  October  11, 1883,  Wellborn  filed  an  issue  or  traverse 
to  the  answer,  alleging  that  Nancy  M.  Burgay  was  the 
owner  and  holder  of  the  notes  from  their  date  to  the  filing 
of  the  traverse ;  that  Smith  owed  her  $1,332.50  principal, 
as  the  value  of  the  cotton  specified  in  them ;  and  that  at 
the  April  term,  1833,  he  (plaintiflF)  obtained  judgment 
against  her. 
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Do9ter  M.  Bush ;  Nelson  et  at.  vs.  Nelson  et  al.  ■ 

It  is  unnecessary  to  detail  the  evidence.    The  j  ury  found 

the  following  verdict : 

"We,  the  jury,  find  that  G.  W.  Smith  is  indebted  to  Nancy  M. 
Bargay  in  the  sum  of  thirteen  hundred  and  thirty-two  dollars  and 
fifty  cents  as  principal,  with  interest  as  follows,  to-wit :  On  six  hun- 
dred and  seventeen  dollars  and  fifty  cents,  from  December  1,  1880, 
and  interest  on  seven  hundred  and  fifteen  dollars  and  fifteen  cents, 
($715.15)  from  December  1. 1881." 

The  garnishee  moved  for  a  new  trial,  which  was  refused, 

and  he  excepted.] 


DosTER  V8.  Bush. 

A  homestead  is  not  subject  to  the  payment  of  a  physician's  bill  for 
services  to  one  of  the  minor  beneficiaries.     Cons.,  art.  9,  sec.  2. 
Judgment  affirmed. 
March  4, 1884. 

Jackson,  Chief  Justice. 

[A  judgment  founded  on  a  doctor's  bill  for  attending  the 
minor  child  of  a  debtor  was  levied  on  a  bale  of  cotton,  and 
a  claim  was  interposed  by  the  debtor,  as  the  head  of  his 
family,  alleging  that  the  cotton  was  raised  on  land  which 
had  been  set  apart  to  him  as  a  homestead.  The  justice, 
before  whom  the  claim  was  tried,  held  the  property  not 
subject.  Plaintiff  carried  the  case  to  the  superior  court 
by  certiorari.  The  judge  sustained  the  ruling  of  the  jus- 
tice, and  plaintiff  excepted.] 


Nblson  et  al  vs.  Nelson  et  al. 

Testator's  will  contained  this  bequest:  ''I  also  give  and  bequeath  to 
my  said  beloved  wife,  Chaslotte,  during  her  life,  my  dwelling  house, 
with  its  appurtenances,  and  the  land  adjoining  Iho  same,  between 
Walker  street  on  the  north,  Fen  wick  street  continued ,  on  the  south, 
McKennie's  street  on  the  east,  and  Meigs'  line  on  tlie  west,  and  at 
the  death  of  my  said  wife,  it  is  my  will  that  my  said  dwelling,  ap- 
portenanoes  and  the  land  within  the  above  described  l>ounds 
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Bass  vs.  Bass. 

shall  descend  to  my  nephew,  John  Nelson,  and  his  heirs.''  At  the 
death  of  the  testator,  John  Nelson  had  no  children : 
Held,  that  John  Nelson  took  a  vested  remainder,  and  that  a  deed  ex- 
ecuted hy  one  of  his  children,  prior  to  the  death  of  Charlotte,  the 
life  tenant,  who  survived  John,  passed  title  to  his  share  of  the 
property  as  heir  to  John. 
Judgment  affirmed. 
April  8, 1881.    (Head-notes  by  th^  court) 

Jackson,  Chief  Justice. 


Bass  vs.  Basb. 

78    184 

-■  [This  case  was  argued  at  the  last  term,  and  tho  decision  lescnred.   Blantord,  Jus- 

115   g57|  Uce.didnotpresida] 

A  bill  was  filed  for  the  construction  of  a  will  and  to  obtain  an  account- 
ing thereunder  from  the  executor.  The  defendant  filed  a  demurrer 
and  a  plea  of  settlement.  The  bill  was  amended,  alleging  that  the 
settlement  was  procured  by  fraud,  duress  and  surprise,  and  that 
advantage  was  taken  of  the  situation  of  complainant  and  the  con- 
fidence she  had  in  the  executor,  growing  out  of  their  relations  to 
each  other,  to  obtain  the  probate  of  the  will  in  solemn  form ;  that 
the  testator  considered  the  will  inoperative ;  and  praying  an  ac- 
counting against  the  executor  as  such,  individually  and  aa  trustee. 
The  defendant  insisted  on  the  plea  and  demurrer  previously  filed, 
and  also  demurred  to  other  matters  containod  in  the  amendment, 
and  filed  an  answer  denying  all  charges  of  fraud,  undue  in- 
fiuence,  etc.  At  the  hearing,  the  chancellor  rendered  the  follow- 
ing judgment : 

''Defendant  having  withdrawn  his  ploa  and  demurrers,  except  the 
demurrer  to  the  original  and  amended  bill,  which  is  amended  to 
read  as  follows :  'Defendant  demurs  to  so  much  of  the  said  orig- 
inal bill  as  claims  that,  by  reason  of  the  failure  of  Robert  L.  Bass 
to  leave  any  child,  or  children,  living  at  his  death,  or  having  any 
Issue  bom  of  their  said  marriage,  that  the  entire  estate  of  said  tes- 
tator, real  and  personal,  became  the  property  of  complainant, 
Mai^garet  A.  Bass,  under  a  proper  legal  construction  of  said  will, 
and  defendant  prays  the  judgment  of  the  court,  etc. ;'  and  it  being 
agreed  by  counsel  for  complainant,  that  if  the  court  sustained 
said  demurrer,  the  bill  should  be  dlsipissed,  complainant  reserving 
the  right  to  file  a  bill  of  eycoptions  upon  the  ruling  of  the  court  in 
sustaining  the  demurrer,  but  not  as  to  the  dismissal  of  the  bill,  if 
the  judgment  sustaining  the  demurrer  should  bo  affirmed  by  the 
Supreme  Court,  and  the  defendant  consented  to  the  same ; — argu- 
ment was  heard ;  whereupon,  after  considering  the  same,  it  is 
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ordered  and  adjudged  that  said  demurrer  be,  and  the  same  is  here- 
by, sustained;  and  it  is  further  ordered  that  said  bill  be  dis- 
ndsMd:'' 
HMf  that  the  cose  is  prematurely  before  this  court.    The  parties 
cannot  confer  jurisdiction  upon  the  Supremo  Court  by  agreement, 
ior  the*purpose  of  testing  certain  questions  involved  in  their  case, 
and  the  writ  of  error  must  be  dismissed.    Code,  ^4250 ;  Zom,  Jr., 
trustee;  vs,  Lamar  et  oL    (last  term). 
(a.)  This  case  differs  from  that  in  08  Ga.,  182,  184. 
(6.)  On  account  of  the  uncertainty  and  conditional  character  of  the 
agreement  in  this.caso,  the  writ  of  error  is  dismissed,  with  direc- 
tions that  so  much  of  the  decree  as  dismisses  the  bill  be  set  aside, 
and  thilt  complainant,  as  she  shall  bo  advised,  have  liberty  either 
to  file  a  bill  of  exceptions  pendente  lite  to  so  much  of  the  decree 
as  sustains  the  demurrer,  or  to  have  the  questions  raised  thereby 
considered  on  the  trial  of  the  other  issues  in  the  cose ;  and  in  the 
event  that  tho  issuo  formed  upon  the  validity  of  the  settlement  of 
her  interest  in  the  estate  bo  found  in  her  favor,  that  she  then  be 
at  liberty  to  take  such  stops  and  institute  such  proceedings  as  she 
may  be  advised  arc  proper  and  legal  to  set  aside  the  probate  of  the 
will  in  solemn  form  and  caveat  tho  will  itself, 
(c.)  When  fairly  made,  courts  always  favor  the  compromise  of  doubt- 
ful rights,  especially  when  they  settle  family  disputes,  and  they 
are  binding,  notwithstanding  it  may  eventually  turn  out  that  the 
point  of  law  was  iu  favor  of  the  party  complaining,  and  that,  had 
he  not  entered  into  the  same,  he  would  have  been  more  largely 
benefited.    Even  a  fraud  may  be  compromised,  provided  the 
party  hod  knowledge  of  its  existence,  and  entered  into  the  ar- 
rangement to  have  his  rights  springing  from  or  growing  out  of  it 
settled.    But  a  compromise  ejected  by  fraud,  imposition,  breach 
of  confidence,  duress,  surprise  or  mistake  is  invalid,  and  will  be  set 
aside.    12  Ga.,  121, 124;  36  if/.,  630,  631;  $4  J(J.,  334,  350;  32  Jd., 
181,189;  29  id.,  40;  32i<£.,  173;  41  Id,,  273 
Writ  of  error  dismissed  with  directions. 
Hall,  Justice. 
Jackson,  C.  J.,  concurring. 
This  court  rules  nothing  save  that  the  case  is  prematurely  brought 
here.    If  the  jurisdiction  of  the  Supreme  Court  depends  upon  the 
judgment  dismissing  the  whole  case,  it  was  apparently  dono  by 
consent ;  and  had  the  ruling  been  made  as  desired  by  tho  plain* 
tiffin  error,  it  would  not  have  been  a  final  disposition  of  tho  case. 
Because,  however,  of  the  confused  agreement,  tho  difficulty  of  ar- 
riving at  its  ipeaning,  and  the  injustice  which  would  be  done  to 
the  plaintiff  in  error  in  not  having  the  right  to  review  a  judgment, 
which  her  opponent  had  agreed  she  should  have,  the  usual  affirm- 
ance of  the  judgment  below,  which  follows  from  the  dismissal  of 
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the  writ  of  error,  will  not  be  allowed  in  this  case ;  but  the  case , 
will  be  re-instated ;  the  issue  made  by  this  demurrer  will  be  al- 
lowed to  be  made  again ;  or  an  interlocutory,  or  pendent^,  lite,  bill 
of  exceptions  will  be  allowed  and  entered  of  record,  for  review  here, 
when  the  case  properly  gets  here ;  or  the  judgment  of  the  ordinary, 
which  admitted  the  will  to  probate,  may  be  assailed  and  set  aside 
in  that  court  or  this  court  of  equity,  if  such  course  be  deemed  ad- 
visable, and  if  it  can  bo  done  upon  legal  or  equitable  grounds. 

May  13.  1834. 

73    136 

8C    492  

T3    1361 
100    20l| 

73  136  Millbank  t;^.  Penniman  et  al. 

no    578 

I  73    136 

|117    71  1.  A  bill  alleged,  in  brief,  that  "The  Proprietors  of  the  City  of  Bruns- 

wick*' were  the  owners  of  certain  lots,  which  were  sold  by  the 
United  States  maVshal  under  a^.  /a.,  and  purchased  by  com- 
plainant ;  that  the  Jl.  /a.  and  deed  were  voluminous,  covering  from 
75  to  100  pages  of  writing,  and  were  not,  therefore,  copied  as  ex- 
hibits, but  they  were  recorded  in  the  county  of  the  litigation,  in  a 
certain  book  and  pages  specified,  to  which  reference  was  prayed ; 
and  it  was  offered  to  tender  the  originals  in  court  at  such  times 
and  in  such  places  as  tho  chancellor  desired ;  that,  prior  to  the 
marshal's  sale,  one  Susan  Armstrong  had  purchased  from  the  Pro- 
prietors two  lots  named,  under  a  forfeit  contract ;  that  she  paid  a 
small  part  of  the  purchase  money,  but  incurred  a  forfeiture  as  to 
the  balance  before  the  purchase  by  complainant;  that,  owing  to 
her  age  and  poverty,  she  was  permitted  to  remain  in  ].ossession, 
first  under  tho  Proprietors,  and  then  under  complainant,  until  her 
death;  that  one  Armstrong,  a  non-resident,  through  one  Penni- 
man, of  Glynn  county,  retained  possession,  claiming  to  be  the  heir 
of  Susan  Armstrong ;  that  complainant  brought  ejectment  against 
the  tenant  in  possession;  that  Armstrong  and  Penniman  have 
been  receiving  the  rents  and  profits,  and  permitting  tho  place  to 
fall  into  ba<l  repair,  so  that,  upon  a  recovery  in  ejectment,  the  prop- 
erty would  be  depreciated  in  value,  and  a  judgment  for  mesne  profits 
would  be  worthless,  Armstrong  being  non-resident,  and  both  he 
and  Penniman  insolvent.  The  contract  of  Susan  Armstrong  and 
the  reco  d  of  the  ejectment  suit  were  exhibited  to  tho  bill;  the 
prayer  was  for  injunction,  receiver,  accounting  for  rents,  etc. : 

Heldlsif  that  there  is  equity  in  tlie  bill,  and  it  prayed  for  appropriate 
relief;  and  in  the  absence  of  rebutting  evidence,  the  injunction 
and  receiver  should  have  been  granted.    50  (7a.,  139. 

2.  There  was  no  want  of  certainty  or  fullness  in  the  allegations  and 
statements  of  the  bill  and  its  exhibits. 
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(o.)  The  reference  and  tender  as  to  the  voluminous  levy  and  mar- 
shal's  deed  was  a  substantial  compliance  with  the  fourth  rule  in 
equity.  The  case  should  not  have  been  disposed  of  on  demurrer 
until  the  excuse  of  the  complaint  for  failing  to  exhibit  this  paper 
had  been  passed  upon  and  adjudged  insufficient,  and  an  oppor- 
tunity given  for  supplying  it.    71  Oa.,  296. 

3.  There  was  no  misjoinder  of  parties  or  causes  of  action ;  the  defend- 
ants were  joint  wrong-doers ;  each  one  of  them  contributed  to  the 
wrong  complained  of ;  and  it  did  not  follow,  even  if  the  objection 
had  been  well  founded,  that  the  relief  prayed  should  not  be  given 
against  such  of  them  as  were  properly  joined. 

4.  It  being  alleged  that,  after  the  temporary  restraining  order  had 
been  granted,  and  pending  the  application  for  injunction,  the  ten- 
ant in  possession  had  vacated  the  premises  and  another  had  taken 
charge,  an  amendment,  making  him  a  party  defendant,  should 
have  been  allowed. 

5.  There  was  jurisdiction  of  this  bill  in  the  county  where  the  land  lay 
on  which  the  trespass  was  being  committed. 

(a.)  In  such  a  case,  the  participants  are,  in  the  eyes  of  the  law,  all 
principals,  and  the  relief  prayed  against  each  and  all  is  substan- 
tial. 

Judgment  reversed. 
April  15, 1884. 


Hall,  Justice. 


78    187 
104    497 


Dobbins  vs.  Mayor,  etc.,  op  Oartbrsville  et  al. 

The  ordinances  of  the  city  of  Gartersville  authorized  the  mayor  to  ap- 
point assessors  to  value  real  estate,  and  required  the  assessment 
of  a  tax  of  one- fourth  of  one  per  cent  on  the  valuation  of  all  prop- 
erty liable  for  taxation  in  the  city.  A  receiver  of  tax- returns  was 
also  appointed  by  ordinance,  and  all  persons  were  required  to  give 
in  and  return  their  property  with  the  valuation  thereof  by  a  cer- 
tain time  annually.  The  mayor  appointed  assessors,  who  assessed 
the  real  estate  and  made  a  return  thereof.  A. property  owner  failed 
to  give  in  and  return  his  property  for  taxation.  The  receiver  as- 
certained from  the  books  of  the  county  tax  receiver  the  amount 
and  value  of  his  personal  property,  entered  this  upon  the  city 
books,  and  from  this  and  the  return  of  the  assessors  of  real  estate 
the  value  of  his  property  was  ascertained,  and  a  tax  of  one-fourth 
of  Che  per  cent  was  levied  thereon : 

Hdd,  that  the  chancellor  was  right  in  refusing  to  enjoin  the  collec- 
tion of  snch  tax. 

(a.)  The  fact  that  there  was  no  record  of  the  appointment  of  the  as- 
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Shelton  d  dL  V8  Ellla  et  al. ;  Watson  vs.  Myers ;  Johnson  vs.  Rcnfroe  A  MoCnrjr. 

Bessoro  by  the  mayor  woald  not  render  such  appointment  void  or 
invalidate  their  asseBsmeots  of  the  value  of  real  estate. 
Judgment  affirmed. 

April  8,  1884. 

Blandfobd,  Justice. 


Shelton  et  al.  vs.  Ellis  et  al 

This  ia^  in  every  essential  particular,  the  same  case  that  was  before 
the  court,  at  February  term,  1883,  upon  a  writ  of  error  brought  to 
reverse  the  order  for  an  injunction  and  receiver.  The  decision 
then  rendered  covers  every  question  raised  on  the  final  trial, 
and  isre«  adjudicata  as  to  the  points  of  law  then  in  controversy  be- 
tween the  parties.  The  charge  of  the  presiding  Judge  was  substan* 
tially ,  if  not  literally,  in  accordance  with  our  decision.  The  verdict 
of  the  jury  is  sustained  by  the  evidence,  and  there  was  no  error  in 
refusing  to  set  it  aside  and  grant  a  new  trial. 
April  25, 18:4.    (Head-note  by  the  court) 

Hall,  Justice. 


Watson  vs.  Myers. 

I  73b  188]       Delivery  of  a  deed,  executed  in  behalf  of  an  infant  for  the  conBidera- 
|U)6_788  ^Qj^  qI  gy^  dollars,  and  love  and  affection  for  the  infant,  to  a  wit- 

ness of  the  deed,  for  the  benefit  of  the  infant,  is  delivery  to  the  in- 
fant.    Its  effect  is  to  part  with  dominion  over  the  land  in  the 
grantor,  and  to  convey  title  to  the  infant,  and  on  his  majority,  he 
may  recover  thereon. 
Judgment  affirmed. 
April  8, 1884.  (Head-note  bj  the  court.) 

Jackson,  Chief  Justice. 


Johnson  vs.  Eenfboe  &  McCrart. 

Where  no  exception  is  made  to  the  charge  or  other  ruling  of  the 
court  on  the  trial,  and  the  motion  for  a  new  trial  is  grounded  alone 
on  the  position  that  the  verdict  is  contrary  to  the  evidence  and  the 
law  of  the  case  and  charge  of  the  court,  and  the  law  was  fairly 
presented  to  the  jury,  and  they  have  passed  on  the  facts,  the  stat- 
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Moore  v$.  The  BUiie  of  GoorgiA ;  Lilly,  agent,  v$,  Willis. 

nte  vests  in  the  superior  court  the  discretion  to  grant  or  refuse  a 
new  trial,  and  unless  that  disorotion  be  abused,  this  court  has  no 
legal  power  to  interfere. 
2.  This  is  an  action  for  deceit  in  that  the  agent  of  the  plaintiff  in 
error  made  knowingly  false  and  fraudulent  representations  to  in- 
duce the  purchase  of  the  mules,  under  sections  2953  and  2199  of 
the  Code.  In  such  a  case,  which  involves  fraud,  in  that  i  t  is  "sub- 
tle in  itself  and  slight  circumstances  may  be  sufficient  to  carry  con- 
viction of  its  existence."  under  section  2751  of  the  Code,  it  is 
peculiarly  the  province  of  the  jury  to  pass  on  those  circumstances. 

Judgment  affirmed. 

April  8,  1834.   (Head-notes  by  the  court.) 

Jackson,  Chief  Justice. 


MooRB  t;^.  TnB  Stat9  of  Georgia. 

The  identity  of  the  accused  with  the  person  committing  a  crime  is  a 
question  of  fact  for  the  jury ;  there  was  sufficient  evidence  to  sup- 
port the  verdict,  ana  the  presiding  ju^lge  being  satisfied,  this  court 
will  not  interfere.    Johnson  vb,  Th^  StcUe  (present  term.) 
Judgment  affirmed. 

April  25,  1884. 

Jackson,  Chief  Justice. 


Lilly,  agent,  t)«.  Wilub. 

1.  Where  the  affidavit  to  foreclose  a  mortgage  was  written  on  the 
back  thereof,  it  was  annexed  thereto  within  the  meaning  of  the 
law. 

2.  Where  the  holder  of  a  chattel  mortgage  endorses  upon  the  back 
thereof  an  affidavit  that  she  is  the  owner  and  holder  of  the  within 
mortgage ;  that  the  mortgagor  is  indebted  to  her  in  a  specified  sum 
(stating  the  exact  amount  which  the  mortgage  was  mode  to  secure) , 
and  that  she  makes  the  affidavit  in  order  tliat  the  same  may  be 
foreclosed  on  the  personal  property  therein  described,  such  affida- 
vit is  in  substantial  compliance  with  the  law,  and  is  sufficient. 
Code,  §§3971,  3976.  3979  (a) ;  85  Ga.,  271 ;  Id.,  472,  473. 
Judgment  reversed. 

March  4,  1881. 

Hall,  Justice, 
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Hitch  vs.  Robinson. 

A  plaintiff  in  ejectment  must  recover  upon  iho  strength  of  his  Own 
title,  and  cannot  rely  upon  the  weakness  of  that  of  his  adversary. 
Where  the  plaintiff's  evidence  fails  to  show  either  title  to  the  prem- 
ises or  prior  possession  with  right  to  the  same,  or  thattho  defend- 
ant went  into  possession  as  a  mere  wrongdoer,  a  verdict  in  hif 
favor  is  contrary  to  law.  Code,  §§3014,  3366. 
Judgment  reversed. 

AprU  8.  1884. 

Hall,  Justice. 


Thomason  vs.  Phillips  et  dL 

liS^  m       W^cre  a  vendor  sold  land  to  a  woman  for  herself  and  children,  made 
'1-73  iiDi  ft  deed  to  her  and  them,  and  received  a  note  from  her,  signed  indi- 

L^^l  vidually  and  as  guardian  of  the  children,  believing  at  the  time  that 

^ she  was  such  guardian,  but  she  was  not  in  fact  so,  and  where,  to  a 

levy  of  an  execution  founded  on  a  judgment  against  the  mother  in- 
dividually ,  the  children  interposed  a  claim,  and  to  an  action  for  the 
purchase  money  they  pleaded  infancy,  equity  would  entertain 
jurisdiction ;  and  a  bill  alleging  those  facts,  and  praying  that  ao 
much  of  the  land  might  be  sold  as  would  satisfy  his  debt,  and  for 
other  relief,  was  not  demurrable.  It  would  be  inequitable  to  allow 
them  to  hold  the  land  and  refuse  to  pay  the  balance  of  the  purchase 
money.  They  must  either  abide  the  contract  or  disaffirm  and 
rescind  it ;  and  when  this  is  done,  the  property  re-vests  in  the  orig- 
inal owner.  7  Qa,,  668;  6  Ala.,  548;  15  Mass.,  359;  1  N.  H.,  73; 
STaunt.^  39;  2  Kent's  Com.,  239. 
(a.)  The  contract  between  the  vendor  and  the  mother  for  herself  and 
her  minor  children  was  a  void  contract  as  to  the  infants,  and  the 
complainant  can  as  well  take  advantage  of  the  same  as  the  infants ; 
but  the  infants  having  disaffirmed  the  contract  by  pleading  infancy 
to  an  action  for  the  purchase  money,  cannot  retain  the  land  and 
not  pay  snch  purchase  money. 
(5.)  A  court  of  equity  can  do  full  and  complete  justice  to  all  the  par- 
ties ;  and  to  this  end  may  ratify  for  the  infants,  if  it  be  for  their  ad- 
vantage, or  may  decree  a  sale  of  the  property  and  reimburse  them 
for  the  money  paid.  Code,  §2731 ;  Schouler's  Dom.  Eel. ;  Story's 
Eq.  Jur.,  §241. 
Judgment  reversed. 
March  18,1884. 

Blandfobd,  Justice. 
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Lylb  vs.  Clanton. 

1.  A  mortgagees. /a.  against  one  Mansfield  contained  the  following 
description  of  the  property  covered  by  the  mortgage :  **  Also  the 
original  stock  of  him,  said  Mansfield,  of  ten  thousand  dollars,  in 
the  Oakly  Mills  Manufacturing  Ck>mpaQy's  property,  to- wit: 
Lands  and  machinery  of  every  description,  the  property  of  William 
J.  Mansfield,  deceased,  in  the  hands  of  William  T.  Winn,  admin- 
istrator, to  be  administered  :'* 

Held,  that  such/,  fa,  authorized  a  levy  upon  the  stock  of  the  defend- 
ant, but  not  upon  the  lands  of  the  company ;  and  upon  the  trial  of 
a  claim  case  arising  under  such  a  levy,  the  rejection  of  the>!.  fa, 
from  evidence  and  the  dismissal  of  the  levy  were  right. 

2.  To  prove  ''by  parol  that  the  land  claimed  was  a  portion  of  the  land 
mentioned  in  the  mortgage  fi.  fa,"  was  irrelevant,  the>i./a.  not 
being  against  the  land  of  the  company. 

Judgment  affirmed. 
February  19,  1884. 

Jackson,  Chief  Justice. 


McHale  va.  MuKPHY  et  al. 

A  bill  alleged  that  the  owner  of  a  house  and  lot  left  the  state,  leaving 
his  property  in  charge  of  an  agent ;  that  the  agent  confederated 
with  two  other  persons,  one  of  whom  was  a  creditor  of  the  owner 
of  the  property ;  that  the  creditor  had  the  property  sold  under  an 
attachment,  or  a  pretended  attachment,  and  purchased  it  himself ; 
that  the  agent  connived  at  this,  although  he  had  sufficient  rents 
in  hand  to  protect  the  property ;  that  both  of  them  lulled  him  into 
security,  the  creditor  by  promising  to  wait  for  his  debt  and  the 
agent  by  promising  to  protect  his  property ;  that  upon  his  return 
to  the  state  several  years  thereafter,  he  found  the  third  one  of  the 
conspirators  in  possession  of  the  house  and  of  his  unrecorded  deed 
thereto,  which  he  had  left  in  the  possession  of  the  agent.  The 
object  of  the  bill  was  to  recover  the  property  and  the  deed  thereto, 
to  set  aside  the  attachment  sale,  to  have  an  accounting  for  rents, 
or,  in  default  of  this,  to  require  the  agent  to  respond  for  the  value 
of  it,  and  to  have  general  relief : 

Hdd,  that  there  was  equity  in  the  bill,  and  it  should  not  have  been 
dismissed  on  demurrer. 

(a.)  Equity  has  jurisdiction  of  all  trusts,  to  have  wrongfully  obtained 
papers  (the  titles  to  property)  delivered  up  and  restored,  and  to  in- 
vestigate all  charges  of  fraud  and  fraudulent  combinations  and  ' 
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A.  L.  &  J.  D.  Lanier  V9.  Tu  lis;  Bill  w.  MounUord. 

conspiracy.  Having  obtained  jurisdiction  on  any  ground,  equity 
will  do  justice  to  all  connected  with  the  subject-matter ;  and  for 
that  purpose,  it  will  make  all  connected  with  the  jurisdictional 
fact  parties. 

(&.)  There  is  no  statute  of  limitations  in  the  case.    Possession  has 
not  been  held  for  seven  years. 

(c.)  If,  in  the  judgment  of  the  chancellor,  any  allegation  is  not  suffi- 
ciently clear  and  full,  the  complainant  should  be  permitted  to 
amend. 
Judgment  reversed. 

ApiU  «5,  1834.  ♦ 

Jackson,  Chief  Justice. 


A.  L.  &  J.  D.  Lanier  v$.  Titllis. 

The  court  below  is  invested  with  disci^tion  to  grant  or  refuse  a  new 
trial,  on  the  ground  that  the  verdict  is  decidedly  and  strongly 
against  the  weight  of  the  evidence,  although  there  may  be  some 
slight  evidence  to  support  it ;  but  such  discretion  is  not  given  to 
this  court,  and  if  there  is  sufficient  evidence  to  support  the  verdict, 
the  refusal  of  the  court  below  to  grant  a  new  trial  on  that  ground 
will  not  be  controlled.  Code,  ^371 7. 
Judgment  affirmed. 
April  15, 1884. 

Jackson,  Ohief  Justice. 


HfLL   vs.   MOUNTFORD. 

[Bltndford,  Jastioe,  did  not  preside  in  thte  case.] 

Where  the  only  error  assigned  was  the  grant  of  a  non^suit,  and  upon 
examining  the  bill  of  exceptions,  it  is  found  to  embody  no  evi- 
dence, and  to  have  none  attached  and  properly  identified  (although 
there  is  a  mass  of  what  purports  to  be  testimony  attached  to  a 
meagre  bill  of  exceptions  not  identified  by  the  judge  nor  certified 
by  the  clrirk),  the  writ  of  error  will  be  dismissed.  Hobb$  «t.  Long^ 
Btreetf  (present  term).  * 

Writ  of  error  dismissed. 
March  4, 1831. 

Hall,  Justice. 
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Wcstbrook,  tmstee,  H  at.  tm.  Harrold,  Johnson  A  Company ;  etc. 

WssTBRooK,  trustee,  et  aU  w.  Harrold,  Johmson  & 
Company. 

Where,  by  a  marriage  setUement,  all  the  property  belonging  to  the  wife 
was  conveyed  to  a  trastee  for  the  use  of  the  wife  for  life  with  re- 
mainder over,  and  after  the  marriage  the  wife  remained  in  pos- 
session,  the  property  held  by  her  or  her  trustee  was  liable  for  the 
payment  of  a  debt  contracted  by  her,  under  proper  pleadings  to 
subject  it. 

(a.)  Th^roceeding  instituted  in  this  case  at  common  law  was  suffi- 
cient under  the  statute. 

(ft.)  Alteration  of  judgment,  so  as  to  charge  the  life  estate,  suggested. 
Judgment  affirmed. 
Maitsh  4.  is  4. 

Blandfobd,  Justice. 


Spares  va.  Hancock  ei  at 

Two  suits  were  brought  in  a  justice's  court  by  the  same  plaintiff,  one 
being  against  two  defendants,  and  the  other  against  the  same  two 
and  a  third  defendant.  After  judgments,  the  plaintiff  appealed 
both  cases  to  a  jury  in  a  justice's  court,  but  gave  only  one  appeal 
bond.  From  a  refusal  to  dismiss  the  appeals,  and  after  verdict, 
the  defendants  sued  out  a  certiorari;  it  was  sustained,  and  the  case 
was  returned  to  the  lower  court,  with  instructions  that  the  appenls 
be  allowed  upon  plaintiff's  giving  an  appeal  bond  in  each  case. 
Plaintiff  excepted : 

Hdd,  that  the  judgment  gave  the  best  possible  disposition  to  the  case, 
and  plaintiff  had  no  right  to  complain. 
Judgment  affirmed. 

t  11, 18J4. 


Jacsbon,  Ohief  Justice. 


New  et  al  vs.  NioHOts, 

This  coitrt  will  not  scrotinite  the  record  to  detect  errors  in  the 
first  grant  of  a  new  trial. 

Where  the  only  muniment  of  title  appended  to  an  action  for  land 
in  the  statutory  form  was  a  paper  which  the  Supreme  Court  had 
decided  was  a  will  (d6  Oa.,  669),  such  paper  wns  improperly 
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admitted  in  evidence  without  being  probated,  the  adverse  party 
objecting  thereto ;  and  the  court  below  was  right  in  granting  a  new 
trial  on  this  ground. 
Judgment  affirmed. 
March  18,  1881. 


Jackson,  Chief  Justice. 


Danikl  &  Son  v8.  Hochstadter  Brothbrs. 

[Blandford,  Justice,  did  not  preside  la  this  cose.] 

1.  Where  an  affidavit  of  illegality  was  made  by  one  member  of  a  firm 
for  such  firm,  and,  upon  an  adverse  ruling,  the  firm  excepted,  the 
parties  in  the  two  courts  are  not  different,  and  the  writ  of  error 
will  not  be  dismissed. 

2.  Where  an  attachment  is  taken  out  against  a  fraudulent  debtor,  a 
declaration  must  be  filed  as  in  other  attoclimcnt  cases ;  and  if  no- 
tice be  served  upon  the  defendant,  a  judgment  may  bo  taken  on 
the  declaration,  although  the  attachment  may  bo  dismissed  or  dis- 
continued.   Code,  443300,  3308,  3309. 

(a.)  Where  the  suit  was  based  on  an  unconditional  contract  in  writ- 
ing, and  no  plea  was  filed  under  oath,  a  judgment  by  the  court  ^ 
proper.    58  Ga  ,  377 ;  62  Id.,  158. 
Judgment  affirmed. 

March  4, 1884. 

Jackson,  Chief  Justice. 


78b  144| 
fl08  21M 

I  78    144 

0Bae2 
|117  1007 

78    144 

Cue  2 

fiao    367 


Starnes  va.  Tanner,  Justice. 

If  a  justice  of  the  peace  improperly  refused  a  motion  to  enter  up 
judgment  against  a  garnishee  who  was  in  default,  the  proper 
method  of  correcting  such  error  was  by  certiorari,  and  not  by 
mandamus  to  compel  him  to  enter  the  judgment.  A  mar^damut 
will  issue  to  compel  a  performance  of  duty  only  in  cases  where  a 
defect  of  legal  justice  would  arise  from  a  failure  or  improper  ful- 
fillment of  such  duty ;  but  it  never  issues  unless  there  is  no  other 
specific  legal  remedy  for  saoh  rights.  Oode,  ^196 ;  12  Qa.^  170. 
Judgment  affirmed. 

April  25«  1884. 

HaUi;  Justice,  .     ,     .  J 
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Franklin  va.  Wesley. 

On  a  proceeding  to  remove  obstructions  from  a  private  way,  there  be- 
ing sufficient  evidence  to  sustain  the  finding  of  the  ordinary  that 
the  private  way  claimed  existed  by  prescription,  the  superior  court 
had  no  legal  right  to  set  aside  that  judgment  on  facts,  unless  abused, 
although  there  may  have  been  conflict  in  the  testimony.  No  abuse 
was  shown,  and  a  dismissal  of  the  ceHiorari  was  right  Acts  1872, 
p.  60;  Code,  §737-9. 
Judgment  affirmed. 
March  11,  1P84. 

Jackson,  Chief  Justice. 


N.  &  A.  F.  Tift  &  Company  v$.  Carlton  et  al. 

Where  suit  was  brought  in  the  statutory  form  on  two  drafts,  upon  the 
face  of  which  it  appeared  that  the  plaintiffs  were  the  acceptors 
and  the  defendants  were  the  drawer  and  payee,  who  was  also  en- 
dorser, an  amendment  could  be  made,  alleging  that  the  acceptors 
were  mere  accommodation  acceptors  and  had  paid  the  money  for 
the  defendants.  Code,  §§3479,  8480. 
Judgment  reverted. 
March  4,  1884. 

Blandford,  Justice. 


Cunningham  v8.  Brooks. 

1.  The  plaintiff  having  made  out  a  prima  fctcie  case,  there  was  no 
error  in  refusing  a  non-suit. 

2.  If  a  legatee  made  a  transfer  of  his  interest  in  the  estate,  and  the 
transferee  placed  the  transfer  in  the  hands  of  another,  who,  know- 
ing of  the  same  and  of  the  transferee's  right  to  the  interest,  col- 
lected the  amount  due  to  the  legatee,  he  was  in  good  conscience 
bound  to  pay  it  to  the  transferee,  although  he  may  have  had  an 
order  from  the  same  legatee  for  the  payment  of  a  debt  due  to  him- 
self (the  date  of  such  order  not  appearing;. 

8.  The  verdict  was  sustained  by  the  e^dence. 
Judgment  affirmed. 
March  4, 1884. 

Hall,  Justice. 
V.  73-11 
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Olbghorn  v8,  Johnson  et  ah 

If  there  is  no  evidence  to  support  a  verdict,  a  new  trial  should  be 
granted ;  but  if  there  be  some  slight  evidence  to  support  the  verdich, 
then  the  grant  or  refusal  of  a  new  trial,  on  the  ground  that  the  ver* 
diet  is  strongly  and  decidedly  against  the  weight  of  the  evidence, 
is  IcfUto  the  sound  discretion  of  the  presiding  judge.    Code,  §3717. 

(a.)  There  was  some  evidence  on  which  to  base  a  verdict  in  this  case, 
and  the  court  did  not  abuse  bis  discretion  in  refusing  a  new  trial. 
Judgment  af&rmed. 
February  19, 1884. 

Blandford,  Justice. 


English  vs,  Batton  et  aLy  road  commissioners. 

It  is  the  duty  of  an  overseer  of  roads  to  obey  the  instructions  of  the 
commissioners  of  roads  of  the  county ;  and  where  they  have  de- 
cided upon  the  existence  of  an  emergency,  and  have  instructed  the 
overseen  to  work  with  the  road  hands  the  abutments  of  certain 
bridges,  and  upon  his  failing  to  do  so,  or  improperly  doing  so,  a 
fine  has  been  imposed,  this  court  will  not  ihterfere,  except  in  a 
strong  caso  of  abuse  of  discretion.  Code,  §§601,  602,  617. 
Judgment  affirmed. 
March  4,  138t 

Jackson,  Chief  Justice. 


,  £»"^^-  Blair  v8.  Diokerson,  admimstrator. 

120    Too  ' 

A  person  owning  real  estate  and  personal  property  died  intestatet 
leaving  as  his  heirs  at  law  a  brother  and  three  sisters;  subse- 
quenlly  the  intestate's  brother  died,  leaving  his  son  as  his  sole 
'heir.  Administration  was  taken  on  the  estate  of  the  intestate ; 
iho  administrator  paid  over  the  entire  proceeds  of  the  estate  to  two 
of  tlio  sisters  of  the  intestate,  supposing  they  were  the  only  heirs ; 
ho  was  discharged  from  the  administration,  died,  and  his  estate 
was  distributed.  The  son  of  the  deceased  brother  of  the  intestate 
brought  suit  against  the  two  heirs  who  had  received  the  proceeds 
of  tho  estate  from  the  administrator  for  his  share  thereof,  alleging 
the  above  facts : 

HeUf  tliat  the  declaration  was  demurrable.    Upon  the  death  of  the 
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brother  of  the  intestate,  his  estate  devolved  upon  his  administrator, 
first  to  pay  debts,  and  then  for  distribution ;  and  the  right  to  re- 
cover the  interest  of  the  decedent  in  his  brother's  estate  would  be 
in  his  administrator.  There  being  no  allegation  that  at  the  death 
of  intestate's  brother  he  owed  no  debts,  and  that,  therefore,  there 
was  no  need  for  administration  on  his  estate^  a  suit  in  the  name  of 
his  heir  at  law  was  bad.  42  Oa.,  512. 
Judgment  affirmed. 
Mafch  13,  ISSk 

Blandford,  Jastice. 


Brower  vs.  Cothran,  next  friends  et  al. 

A  motion  for  new  trial  was  pending  in  the  superior  court.  A  moikion 
was  made  by  respondents  to  dismiss  it,  and  on  the  motion  being 
overruled,  respondents  excepted,  and  the  Supreme  Court,  at  the 
September  term,  1883,  reversed  the  judgment  below,  and  held  that 
it  shonld  have  been  dismissed.  The  remitter  was  returned  to  the 
court  below  and  made  the  judgment  of  that  court.  After  the  re- 
fusal to  dismiss  the  motion  for  new  trial,  the  judge  overruled  it, 
and  movants  excepted.  This  case  was  enterei  on  the  docket  of 
the  Supremo  Court  for  tho  February  term,  1881.  When  called,  it 
was  dismissed,  on  motion,  on  the  ground  that  the  ruling  at  the 
last  term  finally  disposed  of  the  case. 
Writ  of  error  dismissed. 
Htrch  14,  1884. 


Brewer  vs.  Tate  &  Oliver  et  al 

The  verdict  is  supported  by  the  evidence,  and  the  presiding  judge 
did  not  abuse  his  discretion  in  refusing  a  new  trial. 
Judgment  affirmed. 

Aprfl  15,  1884. 

Hall,  Justice. 


Garner  vs.  Smith  et  uoc. 

The  verdict  was  supported  by  the  evidence* 
Judgment  affirmed.  < 

Apiil  Ift,  18S4.  \ 

__  ■  I 

Hall,  Justice. 
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MooBB  va.  AsBURTy  executor. 

A  Bound  discretion  is  vested  in  the  judges  of  the  superior  court  to  grant 
or  refuse  new  trials,  on  the  ground  that  the  yerdict  is  contrary  to 
law  and  evidence,  and  where  there  is  evidence  sufficient  to  sustain 
a  verdict,  and  the  judge  refuses  to  grant  a  new  trial,  this  court  will 
not  interfere.  Code,  §3717. 
Judgment  affirmed. 

Fetvraary  19, 1884. 

Blandford,  Justice. 


CUNNINeHAM  V8.  WaSSOK. 

The  first  grant  of  a  new  trial  will  not  be  reversed,  unless  the  veidict 
is  demanded  by  the  law  and  facts. 
Judgment  affirmed. 
February  19, 1884. 

Jackson,  Ohief  Justice, 
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Pbesbnt—JAMES  JACKSON, Chief  Justice. 

gAMUELHALL, Associate    " 

M.  H.  BLANDFORD, Associate  " 


HiGfoiNS  VS.  The  Oheroeee  Railroad. 

1.  GroQndsof  motion  for  new  trial,  which  complain  that  the  court 
did  not  charge  certain  propositions  of  law,  which  he  should  have 
given  in  charge,  but  which  do  not  show  that  his  attention  was 
especially  called  to  these  questions,  or  that  a  fuller  or  more  par- 
ticular charge  on  them  than  was  given  was  requested,  present  no 
issue  upon  which  this  court  can  pass ;  and  such  grounds  and  a  bill 
of  exceptions  predicated  thereon  fail  to  point  out  in  what  the 
alleged  errors  consist. 

2.  A  bill  of  exceptions  must  plainly  specify,  not  only  tj^e  decision 
complained  of,  but  the  error  alleged  to  exist  therein,  and  without 
a  compliance  with  this  requirement,  this  court  cannot  consider  the 
points  made  under  such  general  exceptions. 

3.  In  an  action  against  a  railroad  company  for  an  injury  to  the  plain- 
tiflTs  eye,  caused  by  a  spark  or  cinder  from  the  defendant's  engine, 
there  was  no  error  in  refusing  to  permit  the  plaintiff  to  prove  that 
the  defendant  was  worth  from  two  to  three  hundred  thousand 
dollars. 

4.  On  the  question  of  the  negligence  imputed  to  the  defendant,  the 
testimony  of  a  witness  familiar  with  the  management,  use  and  con- 
struction of  steam  locomotive  engines,  '*that  he  never  heard  of  any 
accident  to  persons  from  sparks  emitted  from  the  smoke-stack, 
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either  before  or  since/'  the  one  then  under  investigation  was  per- 
tinent and  materiaL  •  ) 
6.  If  counsel  for  one  party  discussed  in  argument  questions  outside 
of  the  issues  made  in  the  case,  without  objection  being  made 
thereto,  and  when  his  adversary,  in  reply  sought  to  do  so  likewise, 
he  was  interrupted}  and  was  requested  by  the  court  to  confine 
himself  to  the  case,  this  furnished  no  ground  of  exception. 

6.  There  is  no  rule  or  practice  which  prohibits  the  discussion  of  a  mo- 
tion for  non-suit  in  the  presence  of  the.  jury  empanelled  to  try  the 
case.  The  practice  of  removing  the  jury  in.  certain  cases,  when 
questions  of  the  admissibility  of  evidence  are  to  be  discussed,  rests 
on  peculiar  reasons  not  applicable  to  a  motion  for  non-suit;  and 
this  practice  will  not  be  extended  to  other  cases  than  those  in 
which  it  has  already  been  permitted. 

(a.)  At  bent,  this  is  a  matter  of  discretion  for  the  court,  and  his  dis- 
cretion will  not  be  controlled,  unless  in  a  case  of  flagrant  abuse. 

7.  Evidence  that  there  was  a  point  on  the>  defendant's^  road  over 
which  the  train  on  which  the  plaintiff  was  riding  passed,  where 
there  wa^  a  grade  of  two  hundred  and  ninety  feet  to  the  mile,  and 
that,  in  ascending  it,  the  engine  emitted  steam  and  cinders  in 
greater  quantities,  and  with  much  more  force,  than  when  passmg 
over  other  portions  of  the  road,  was  inadmissible,  where  it  was  not 
pertinent  to  any  issue  made  by  the  pleadings ;  and  especially  so 
where  there  was  no  allegation  or  o£Eer  to  prove  that  it  was  a  scale 
or  cinder  emitted  in.  this  locality  which  struck  the  plaintiff  in  the 
eye  and  occasioned  the  injury  for  which  this  suit  was  brought. 

(a  J}  Where  an  amendment  was  made,  raising  an  issue  on  which  such 
evidence  would  have  been  admissible,  but  was  subsequently  with- 
drawn, this  did  not  render  the  evidence  admissible. 

8.  Semble,  that  a  non-suit  should  have  b3en  granted  in  this  case,  on 
the  ground  that  the  plaintiff's  evidence  made  no  case  entitling  him 
to  a  verdict  under  th&  law.  This  is  not  decided,  because  no  cross- 
bill of  exceptions' was  taken  or  other  exceptions  made  to  the  decis- 
ion of  the  court  overruling  the  motion. 

(a.)  For  the  same  reason,  no  decision  is  made  on  the  point,  to  what 
extent  negligence  is  a  question,  both  as  to  the  law  and  facts  in- 
volved in  it,  peculiarly  cogniaable  by  the  jury ;  and  as  to  the  powei 
of  the  judge  to  char;i^e  them  as  to  facts  which  c:)nstitute  negligence 
or  which  relieve  the  party  accused  from  the  charge. 

0.  The  plain  tiff  was  voluntarily  on  the  train  where  he  was  injured, 
by  the  invitation  of  the  conductor,  made  at  his  own  request:  he 
paid  no  fare,  and  non&was  expected  from  him;  he  selected  an 
open  flat  car,  on  which  he  rode  rather  than  in  the  passenger  coach, 
and  was  in  a  position  where  he  was  more  exposed  to  accident  from 
sparks  and  cinders  than  he  would  have  been  had  he  taken  a  seat 
in  the  closed  coach : 
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Held,  «hat  he  was  entitled  to  look  only  for  such  security  as  that  mode 
of  conveyance  was  reasonably  expected  to  afford ;  and  having  vol- 
untarily incurred  the  injury  of  which  he  complains,  resulting  from 
getting  a  cinder  in  his  eye,  he  was  not  entitled  to  recover  from  the 
railroad,  even  if  it  were  somewhat  at  fault. 

(a.)  It  is  doubtful  U,  under  the  circumstances,  he  was  a  passenger  at 
all  in  tlie  full  legal  sense  of  that  term.  At  most,  he  was  so  only 
sub  modo  and  to  a  limited  extent. 

(6.)  A  carrier  of  passengers  is  not  obliged  to  foresee  and  provide 
against  casualties  which  have  not  been  known  to  occur  before  and 
which  may  not  be  reasonably  expected.  If  it  has  availed  itself  o{ 
the  best  known  and  most  extensively  used  safeguards  against  dan- 
ger, it  has  done  all  the  law  requires,  and  its  liability  a  not  to  be 
ascertained  by  what  appears  for  the  first  time  after  the  disaster  to 
be  a  proper  precaution  against  its  recurrence. 

January  6, 1385- 

Practice  in  Supreme  Court.  Railroads.  Damages. 
Negligence.  Practice  in  Superior  Court.  Attorney  and 
Client.  Jury  and  Jurors.  Non-suit.  Common  Carriers. 
Before  J  udge  Br anham.  Polk  Superior  Court.  February 
Toim,  1884. 

Thomas  Y.  Higgins  brought  his  action  against  the  Cher- 
okee Railroad  Company  to  recover  $10,000.00,  as  damages 
for  a  personal  injury,  alleged  to  have  resulted  to  him  from 
the  negligence  of  the  defendant. 

On  the  trial,  plaintiff  testified,  in  brief,  as  follows:  On 
Sunday,  May  2, 1880,  plaintiff  was  at  Rockmart  on  a  visit. 
Defendant's  train  came  up.  A  Mr.  Bullock,  who  was  on 
board,  and  whom  plaintiff  had  not  seen  for  some  time, 
hallooed  to  him  to  get  on  and  go  to  Cedartown  with  them. 
Plaintiff  boarded  the  train,  and  the  car  which  he  was  on 
being  crowded,  he  and  others  went  forward  to  the  next  car. 
This  was  immediately  in  the  rear  of  the  tender  of  the  en- 
gine. It  was  a  flat  car,  without  sides  or  covering,  and  with 
benches  across  it.  Plaintiff  was  near  the  rear  of  this  car. 
A  thin  spark  or  scale  of  iron  from  the  engine  stuck  in  his 
right  eye.  At  the  time,  it  did  not  hurt  him  very  much, 
but  when  he  arrived  at  Cedartown,  it  was  paining  him  con- 
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siderably.  The  pain  became  very  severe,  so  that  plaintiff 
was  in  bed  for  three  or  four  months ;  he  suffered  great  pain, 
and  ultimately  lost  the  sight  of  that  eye  entirely,  and  the 
sight  of  the  other  eye  was  also  much  impaired.  He  called 
in  a  physician  that  night  or  the  next  day,  and  subsequently 
went  to  Atlanta,  where  he  was  treated  by  other  doctors. 
He  paid  $25.00  to  one  physician,  and  owed  $50.00  to  an- 
other for  a  single  operation,  besides  other  bills.  His  ex- 
penses and  loss  of  time  while  sick  would  amount  to  $400.00 
or  $500.00.  Prior  to  the  injury,  he  had  been  engaged  in 
different  occupations,  as  carpenter,  whiskey- seller,  seller 
of  beef  and  buyer  of  cotton.  When  he  worked  out,  he 
never  did  so  for  less  than  $50.00  per  month  He  had  a 
family,  consisting  of  himself,  his  wife  and  two  children. 
Since  the  injury,  he  cannot  work  after  night,  and  is  unfit- 
ted by  his  defective  vision  for  the  pursuits  which  he  form- 
erly followed.  Several  years  prior  to  the  injury,  plaintiff 
had  worked  as  a  train-hand  on  the  road.  The  cars  then 
ran  from  Cartersville  to  Rockmart,  and  the  train  then  ran 
on  Sundays.  On  the  day  of  the  iiyury,  there  were  four 
or  five  flat  cars  composing  the  train,  but  no  passenger  car; 
all  appeared  to  be  full.  He  did  not  see  any  convicts  on 
the  train,  nor  did  he  see  any  ladies.  He  did  not  pay  any 
fare,  because  none  was  asked  of  him;  would  have  paid  it 
if  asked.  He  denied  having  any  conversation  with  one 
Vandiver  about  riding  on  the  train.  Had  heard  of  per- 
sons having  their  eyes  hurt  by  riding  on  trains,  but  not 
from  riding  near  the  engine.  The  engine  had  no  spark- 
arrester;  it  may  have  had  one  on  that  day,  but  not  since; 
he  has  examined  it  since,  and  it  has  none.  He  saw  noth- 
ing unusual  about  the  running  of  the  train  that  day.  The 
engine  was  the  newest  one  they  had  on  the  road.  In  Feb- 
ruary, 1 880,  plaintiff  had  ridden  on  the  same  train,  but 
then  rode  in  the  cab;  thought  it  was  the  same  engine.  He 
denied  intemperate  habits,  but  said  he  "  took  a  dram.'*  At 
the  time  of  the  injury,  plaintiff  was  thirty-four  years  of  age. 
Plaintiff  closed.    Defendant  moved  for  a  non-suit,  on 
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the  f^round  that  the  injury  was  not  attributable  to  any 
negligence  on  the  part  of  the  defendant ;  that  it  was  not 
such  an  accident  as  the  company  could  foresee  and  pro- 
vide against;  and  that  the  damage  was  too  remote.  The 
motion  was  overruled. 

Later  in  the  trial,  plaintiflf  introduced  other  evidence,  to 
the  effect  that  his  expectation  of  life  was  about  thirty  one 
years;  that  from  childhood  he  had  had  some  inflammation 
in  the  lids  of  his  eyes,  but  his  sight  was  good ;  that  he  com- 
plained and  seemed  to  be  in  considerable  pain.  One  witness 
testified  that  he  extracted  a  cinder  from  plaintiff's  eye  which 
was  stuck  in  the  back,  and  that  the  cars  were  full  of  per- 
sons when  the  accident  occurred.  A  witness  for  the  plain- 
tiff testified  that  there  was  an  excursion  on  the  day  of  the 
accident.  There  was  also  other  evidence  confirmatory  of 
that  already  detailed. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows: 

It  was  not  usual  to  run  trains  on  Sunday  on  defendant's 

Toad.     On  this  occasion,  certain  convicts,  under  the  control 

of  Col.  C.  B.  Howard,  were  to  be  carried  to  work  on  a  cut 

or  grade  on  the  road.     They  were  expected  in  Cartersville 

on  Saturday,  but  failed  to  arrive,  and  were  carried  over 

defendant's  road  on  Sunday.     There  was  no  excursion. 

There  was  a  passenger  coach  attached,  and  about  twenty 

paying  passengers,  besides  four  non-paying  ones,  including 

the  plaintiff,  were  on  board.    The  convicts  were  not  allowed 

to  ride  in  this  coach,  but  were  carried  on  the  flat  cars. 

The  conductor  testified  that  he  usually  carried  about  twenty 

along  the  line,  and  that  he  had  carried  eighty  passengers 

at  one  time,  but  that  that  was  a  full  double  load,  every 

seat  and  the  aisles  being  full.     The  engine  used  at  the 

time  of  the  accident  to  plaintiff  was  a  new  one,  having 

been  in  use  only  a  few  months.     It  was  a  wood-burner  of 

good  make,  and  had  a  spark-arrester,  such  as  is  usual.  Near 

the  mouth  of  the  smoke-stack  there  was  a  hood  or  iron 

piece  shaped  somewhat  like  an  umbrella,  against  which 

the  steam  from  the  exhaust  pipes,  carrying  with  it  the 
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smoke  and  cinders,  struck.  This  had  a  tendency  to  throw 
to  the  bottom  all  heavy  panicles,  and  subsequently  they 
would  be  cleaned  out  of  the  smoke-stack.  Above  this 
was  a  wire  net,  having  apertures  one-eighth  of  an  inch  in 
size,  60  that  nothing  larger  than  this  could  escape.  Some 
sparks  and  cinders  escape  from  all  engines;  this  cannot  be 
helped.  Cotton  had  frequently  been  hauled  directly  be- 
hind the  engine  without  accident  from  sparks.  The  pres- 
ident and  conductor  of  the  defendant  testified  that  Ihey 
never  heard  of  any  serious  personal  injury  from  engine 
sparks  before.  Plaintiff  and  Vandiver,  the  conductor  of 
defendant,  had  worked  together  on  the  road.  On  the  even- 
ing before  the  accident,  plaintiff  told  Vandiver  that  he 
would  like  for  the  latter  to  get  him  a  job,  and  Vandiver 
said  he  would  do  anything  he  could.  On  the  evening  of 
the  accident,  plaintiff  asked  Vandiver  to  let  him  go  up  to 
Cedartown,  that  he  might  see  Mr.  West,  the  president  of 
the  road.  Vandiver  assented,  and  carried  plaintiff  free 
of  charge,  as  is  generally  done  among  railroad  men.  He 
invited  plaintiff  into  the  passenger  car  at  the  rear  of  the 
train  where  there  was  room,  but  plaintiff  said  he  had  not 
been  over  the  road  since  it  was  built,  and  wanted  to  see 
the  country ;  that  he  would  go  out  on  the  flat  car  and  ride 
there.  Vandiver  told  him,  "  all  right ;"  that  he  would  go 
back  in  the  passenger  car,  and  would  join  him  as  soon  as 
he  had  finished.  About  two  and  a  half  miles  from  Wim- 
berley's  hill,  the  conductor  noticed  plaintiff  wiping  his 
eye,  and  the  latter  said  that  he  had  a  cinder  in  it. 
On  the  day  previous,  however,  the  conductor  had  noticed 
plaintiff  wiping  his  eyes  with  a  silk  handkerchief,  and 
that  they  were  very  red  and  running;  plaintiff  said 
they  were  sore.  On  arriving  at  Cedartown,  Vandiver 
introduced  the  plaintiff  to  West,  but  the  latter  said  he  did 
not  have  time  to  talk  to  him,  and  plaintiff  returned  to 
Bockmart  that  evening.  The  train  was  run  in  the  usual 
manner  on  that  day.  After  the  accident,  plaintiff  remained 
about    Kockmart    for    some    days,    and    was   drinking 
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whiskey;  it  was  his  habit  to  drink  some.  There  is  more 
likelihood  of  getting  cinders  in  one's  eyes  and  getting  one's 
clothing  burned  on  a  flat  car  than  in  a  coach.  It  is  not 
customary  to  haul  passengers  on  flat  cars,  but  in  coaches. 

The  jury  found  for  the  defendant.  Plaintiff  moved  for 
a  new  trial,  on  the  following  grounds : 

(1.)  Because  the  verdict  is  contrary  to  the  evidence, 
against  the  weight  of  the  evidence,  and  is  without  evidence 
to  support  it. 

(2.)  Because  said  verdict  is  contrary  to  law,  and  to  the 
principles  of  practice  and  equity. 

(3.)  Because  counsel  for  the  defendant,  in  the  argument 
of  the  case  before  the  jury,  were  allowed  to  discuss  the 
importance  and  beneficial  effects  of  railroads  upon  the 
country;  and  when  counsel  for  the  plaintiff,  in  the  com- 
mencement of  his  argument,  began  to  allude  to  the  great 
power  and  influence  of  railroad  corporations,  and  stated 
that  "  the  contest  between  the  plaintiff  and  the  defendant 
was  an  unequal  one,"  the  court  said, "  Confine  yourself  to 
the  case ;  I  cannot  permit  you  to  discuss  the  parties." 

(4.)  Because  the  court  refused  to  allow  the  plaintiff  to 
prove  by  the  witness,  Charles  West,  that  the  defendant 
was  worth  the  sum  of  two  to  three  hundred  thousand  dol- 
lars. Tlie  witness  so  stated  in  answer  to  plaintiff's  question, 
and,  on  motion  of  defendant's  counsel,  the  court  ruled  out 
the  testimony  as  irrelevant. 

(5.)  Because  the  counsel  for  defendant,  after  the  plain- 
tiff had  closed  his  case,  made  a  motion  for  a  non-suit,  and 
the  court  permitted  the  argument  on  said  motion  for  a 
non-suit  to  be  had  in  the  presence  and  hearing  of  the  jury. 
[Note  by  the  court :  "  There  was  no  request  or  suggestion 
by  any  one  that  the  jury  should  be  sent  from  the  court- 
room.    The  motion,  of  course,  was  refused."] 

(6.)  Because  the  court  did  not  state  to  the  jury  the  issues 
and  charges,  as  contained  in  the  declaration,  and,  though 
requested  to  do  so  by  plaintiff's  counsel,  failed  to  do  so. 
[Note  by  the  court :  •^Reference  is  made  to  the  charge 
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hereto  attached,  as  to  what  was  said  and  done  in  reference 
to  this  ground ;  nothing,  except  what  is  stated  in  the  charge 
on  this  subject,  was  said  or  done,  and  there  was  no  sug- 
gestion that  the  direction  to  the  jury  to  look  to  the  decla- 
ration for  this  purpose  was  insufficient] 

(7.)  Because  the  court  stated  to  the  jury  that  ^*  the  de- 
fendant pleads  tlie  general  issue,  which  is  a  denial  of  the 
plaiutiflPs  cause  of  action,  and  says  that  there  was  a  pas- 
senger coach  on  the  train  into  which  the  plaintiff  might 
have  gone  ;  that  he  rode  on  the  open  car,  on  his  own  vol- 
untary motion,  to  see  the  country;  that  the  smoke-stack 
was  provided  with  the  most  approved  and  best  spark-ar- 
rester; that  the  engine  was  a  new  one,  and  of  the  best 
manufacture,  not  worn  and  rusted;  and  that  the  injury 
wasoccasioned  by  the  plaintiff's  own  want  of  ordinary  care 
or  the  result  of  pure  accident," — when,  in  fact,  the  only  pleas 
were  the  general  issue,  and  a  second  plea,  stating  gener- 
ally that  the  injury  was  caused  by  plaintiff^s  own  fault  or 
negligence. 

(8.)  Because  the  court  stated  to  the  jury,  "  the  plaintiff 
alleges  that  the  defendant  was  negligent  in  providing  an 
open  platform  car,  upon  which  he  was  riding,  so  near  the 
engine ;  and  that  the  smoke-stack  of  the  engine  had  no 
spark-catcher  or  screen  over  the  top  of  it,  in  consequence 
of  all  of  which  a  large  cinder  or  fire-brand,  some  three- 
eighths  of  an  inch  in  length,  escaped  out  of  the  top  of  tho 
smoke-stack,  and  injured  and  destroyed  his  right  eye,  and 
that  he  is  in  danger  of  losing  the  use  of  his  other  eye  by 
reason  of  its  sympathy  with  the  injured  eye.  By  amend- 
ment to  the  declaration,  the  plaintiff  says  that  the  smoke 
stack  had  become  so  worn  and  rusted  by  use  and  ex- 
posure that  the  exhausting  and  escaping  of  the  steam 
through  it  separated  from  it  a  particle  ot  rusted  iron 
and  threw  it  into  his  right  eye  with  great  force,  and  that 
this  was  the  cause  of  the  injury." — Plaintiff^s  counsel 
stated  to  the  court  that  the  declaration  was  broader  and 
contained  other  allegations ;  whereupon,  the  court  said  to 


Digitized  by  VjOOQ IC 


SEPTEMBER  TERM,  1884.  157 

HigglTM  fn.  The  Cherokee  Baflroad. 

the  jury,  <^  Yon  will  look  to  the  declaration,  and  see  wheth- 
er I  have  stated  it  or  not  I  think  I  have  stated  the  issne 
substantially.'^ 

(9.)  Becanse  the  coart  did  not  charge  the  jury  that  the 
defendant  was  responsible  to  the  plaintiff  as  a  passenger, 
the  defendant's  counsel  haying,  in  their  arguments  to  the 
jury,  insisted  that  he  was  riding  free,  and  as  the  invited 
gaest  of  the  conductor,  that  he  was,  therefore,  a  tres- 
passer, and  that  the  relation  of  carrier  and  passenger  did 
not  exist  . 

(10.)  Because  the  court  charged  the  jury,  ^  If  a  number 
of  colored  persons  were  occnpying  and  riding  on  open  flat 
cars,  and  the  defendant  had  provided  a  suitable  and  safe 
passenger  car  for  other  passengers,  and  had  it  attached 
to  the  train  at  the  time,  and  it  was  sufficient  for  the  accom- 
modation of  such  other  passengers,  then  if  the  plaintiff  ob- 
tained the  consent  of  the  conductor  of  the  train  to  ride  on 
an  open  flat  car,  for  his  own  special  accommodation,  then 
he  is  only  entitled  to  expect  such  security  as  the  mode  of 
conveyance,  so  far  as  the  open  flat  car  was  concerned, 
might  reasonably  be  expected  to  afford,  and  if  he  did  so 
obtain  such  consent  and  did,  under  such  circumstances, 
ride  on  a  flat  car,  and  was  only  exposed  to  such  risk  as  re- 
sulted alone  from  riding  on  such  flat  car,  and  if  the  smoke- 
stack was  not  defective,  and  if  it  was  provided  with  the 
best  known  spark-airester  in  actual  use,  and  the  plaintiff's 
eye  was,  under  such  circumstances,  ii\jured  or  destroyed 
by  a  spaik,  cinder  or  scale  from  the  smoke-stack,  he  would 
not  be  entitled  to  recover." 

(11.)  Because  the  court  charged  the  jury,  '*  If  the  plain- 
tiff's eye  was  ii^jured  or  destroyed  from  some  cause  other 
tiian  a  spark  or  cinder  or  scale  from  the  smoke-stack,  then 
he  cannot  recover." 

(12.)  Because  the  court  chainged  the  jury,  ^^If  the  in- 
jury was  the  resnlt  of  the  plaintiff's  own  negligence,  he  can- 
not recover ;  or  if  it  was  a  pure  accident,  he  cannot  xe« 
cover." 
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(13.)  Because  the  court  charged  the  jury,  "  If  the  in- 
jury be  small  or  the  mitigating  circumstances  be  strong, 
nominal  damages  only  are  given.'' 

( f 4.)  Because  the  cOuft  refased  to  allow  the  plaintiff  to 
prove  by  the  witness,  Charles  West,  that  the  defendant's 
railroad  had,  at  a  place  on  its  line  between  Rockmart  and 
Cedartown,  to- wit :  at  Wimberley's  hill,  a  grade  of  two 
hundred  and  ninety  feet  to  the  mile,  and  that  in  ascending 
such  a  grade  the  engine  emitted  steam  and  cinders  in 
greater  quantity  And  with  unusual  force. — ^The  witness  had 
80  testified  in  answer  to  plaintiff's  cross-examination,  and 
the  court,  on  motion  of  defendant's  counsel,  ruled  out  the 
evidence,  on  the  ground  that  there  was  no  allegation  in 
the  declaration  to  authorize  such  proof.  [By  the  court : 
^'  When  counsel  for  plaintiff  proposed  to  introduce  this  evi- 
-dence,  counsel  for  defendant  objected,  upon  the  grounds 
that  there  was  no  corresponding  allegation  in  the  declara- 
tion, and  no  claim  that  sparks  were  emitted  from  the 
smoke-stack  on  account  of  any  defect  in  the  construction 
of  the  road,  or  because  of  an  extraordinarily  steep  grade. 
!rhe  court  then  said  there  should  be  such  an  allegation  in 
the  declaration ;  the  plaintifi^s  counsel  then  amended  the 
writ  by  inserting  such  an  allegation ;  the  defendant's  coun- 
sel having  moved  for  a  continuance  on  account  of  the 
amendment,  the  plaintiff's  counsel  withdrew  the  amend- 
ment, and  the  trial  proceeded  without  further  reference  to 
this  question."] 

(15.)  Because  the  court  did  not  charge  the  jury  that  the 
plaintiff  would  have  the  right  to  be  compensated  in  dam- 
ages for  his  physical  and  mental  pain  and  sufferings,  but 
in  the  charge  stated,  as  some  of  the  elements  of  damages, 
^'  the  actual  value  of  lost  time,  medical  bills  paid  and 
actually  owing  the  physician,  the  actual  io.S8  on  account  of 
diminished  capacity  to  labor." 

[The  court  added  the  following  note  :  '*I  will  state  that 
the  failure  of  the  court  to  charge  specially  on  the  subject 
of  mental  and  physical  pain,  as  one  of  the  elements  of 
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damage  referred  to  in  the  15th  ground  of  this  motion,  was 
an  accidental,  and  not  an  intentional  omission."] 

(16.)  Because  the  court  did  not  give  the  jury  any  rule 
for  determining  the  weight  of  evidence,  or  the  preponder- 
ance of  evidence. 

(17.)  Because  the  court  did  not  give  the  jury  any  rule 
for  reconciling  the  testimony  of  witnesses,  nor  for  deter- 
mining the  credibility  of  witnesses  in  cases  of  conflict  in 
their  statements,  although  the  testimony  in  the  case  was 
painfully  conflicting. 

(18.)  Because  the  whole  charge  of  the  court  did  not 
folly  and  fairly  present  to  the  jury  the  case  made  by  the 
pleadings  and  evidence  presented  by  the  plaintiff! 

( 10.)  Because  the  court  allowed  the  witness,  A.  G.  West 
to  testify  as  follows :  "  I  never  heard  of  any  accident  to 
persons  from  sparks  from  the  smoke-stack  of  this  engine 
before  nor  since." — The  plaintiff"  objected  to  the  introduc- 
tion of  the  evidence,  on  the  ground  that  it  was  not  relevant 
to  the  issue,  which  objection  the  court  overruled  and  ad- 
mitted the  evidence. 

The  motion  was  overruled,  and  plaintiff  excepted. 

J.  A.  Blance;  Dabney  <fc  Fouche,  for  plaintiff  in  error. 

Ivy  F.  Tuompson;  E.  N.  Broylbs;  Underwood  ARowell^ 
for  defendant. 

Hall,  Justice. 

1.  The  6th,  9th,  15th,  16th  and  17th  grounds  of  the 
motion  for  a  new  trial  complain  that  the  judge  omitted 
charges  upon  certain  questions  involved  in  this  litigation, 
and  which  were  claimed  to  be  essential  to  its  full  consid- 
eration. It  is  not  shown,  however,  that  his  attention  was 
specially  called  to  these  questions,  or  that  a  fuller  or  more 
particular  charge  on  them  than  that  given  was  requested. 
Counsel  seem  to  forget  that  they  owe  a  duty  to  the  court 
in  this  respect,  and  if  they  fail  to  perform  it,  they  thereby, 
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as  a  general  rule,  estop  themselves  from  excepting  on  such 
grounds.  Exception  is  taken  to  what  the  court  did  not 
charge  or  decide,  rather  thtiu  to  its  charges  and  rulings, 
and  both  the  motion  for  a  new  trial  and  the  bill  of  excep- 
tions utterly  fail  to  point  out  in  what  the  error  consists. 
No  issue  is  made  by  such  exception  upon  which  we  can 
pass,  as  has  been  repeatedly  held.  Indeed,  the  practice  in 
this  respect  is  so  well  settled  that  we  need  do  nothing 
more  than  mention  the  rule  to  secure  the  ready  acquies- 
cence of  the  profession,  not  only  to  its  existence,  but  its 
propriety. 

2.  Various  rulings  and  charges  of  the  court  are  set  forth 
in  the  7th,  8th,  10th,  11th,  12th,  13th  and  18th  grounds  of 
the  motion,  and  excepted  to  generally  as  erroneous,  with- 
out specifying  in  what  the  error  consists.  Such  general 
exceptions  are  insufficient.  The  bill  of  exceptions  must 
plainly  specify  not  only  the  decision  complained  of,  but 
"the  error  alleged"  to  exist  "therein,"  and  without  a 
compliance  with  this  requirement,  we  cannot  consider  the 
points,  which,  for  aught  that  appears  from  the  record,  are 
presented  for  the  first  time  in  tnis  court.  No  argument 
should  be  allowed  here  upon  questions  thus  presented. 

3.  There  was  no  error  in  refusing  to  permit  the  plaintiff 
to  prove  that  the  defendant  was  worth  the  sum  of  from 
two  to  three  hundred  thousand  dollars,  as  set  forth  in  the 
4:th  ground  of  the  motion.  We  are  unable  to  presume  the 
relevancy  of  such  testimony  to  any  issue  made  in  the  case; 
it  had  no  tendency  to  illustrate  any  contested  question, 
and  for  that  reason  Was  incompetent. 

4.  On  one  of  the  leading  questions  in  the  case,  the  negli- 
gence imputed  to  the  defendant,  testimony  of  a  witness 
familiar  with  the  management,  use  and  construction  of 
steam  locomotive  engines  "that  he  never  heard  of  any  ac- 
cident to  persons  from  sparks  emitted  from  the  smoke- 
stack, either  before  or  since ''  the  one  then  under  investiga- 
tion was  pertinent  and  material,  as  will  be  shown  fur- 
ther on,  and  the  court  was  right  in  admitting  it    There  is, 
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therefore,  nothing  in  the  exception  set  out  in  the  19th 
ground  of  the  motion. 

5.  The  third  ground  of  the  motion  complains  that  the 
defendant's  counsel,  in  his  argument  to  the  jury,  discussed 
questions  outside  the  issues  made  in  the  case,  and  that 
when  plaintiflPs  counsel  (who  does  not  seem  to  have  offered 
any  objection  to  his  opponent's  course)  attempted  to  reply 
by  following  in  the  same  track,  he  was  interrupted  and 
requested  by  the  court  to  confine  himself  to  the  case,  with 
the  further  remark,  "  I  cannot  permit  you  to  discuss  the 
parties."    The  evidence  in  every  case  is  confined  to  the 
issue,  and  the  discussion  should  not  go  out  of  that.     Had 
the  court's  attention  been  called  to  the  transgression  of 
this  rule  by  the  defendant's  counsel,  we  entertain  no  doubt 
that  a  proper  reproof  would  have  been  administered,  and 
that  he  would  have  been  recalled  from  his  wanderings,  and 
compelled  to  confine  his  remarks  to  the  case.    Plaintifi^s 
counsel,  as  it  seems,  did  not  wish  to  interpose ;  he  was  will- 
ing to  indulge  his  adversary,  thinking,  doubtless,  that  he 
would  be  able  to  make  capital  for  his  client  by  his  reply. 
The  judge's  attention  was  called  to  the  matter  at  this  point> 
and  he  very  properly  interfered  to  check  remarks  which 
tended  to  divert  the  attention  of  the  jury  from  the  case, 
and  to  induce  them  to  reach  a  conclusion  from  considera- 
tions foreign  to  those  arising  from  the  facts  in  proof. 

6.  We  are  not  aware  of  any  rule  or  practice  that  pro- 
hibits the  discussion  of  amotion  for  a  non-snit  in  the  pres- 
ence of  the  jury  empanelled  in  the  case.  They  are  some- 
times removed,  upon  the  suggestion  of  either  party,  or  by 
the  court  itself,  when  questions  of  the  admissibility  of 
evidence  are  to  be  discussed;  this  practice  stands  upon 
peculiar  reasons,  not  at  all  applicable  to  the  discussion  of 
a  motion  for  non-suit.  If  the  motion  is  granted,  the  case 
is  withdrawn  from  the  jury,  but  if  it  is  denied,  the  impres- 
sion which  would  be  generally  made  upon  their  minds 
would  not  be  unfavorable  to  the  plaintiff.  We  are  un- 
willing to  extend  this  practice  to  other  cases  than  the  one 
V  73-12 
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in  which  it  has  already  been  permitted.  It  is,  at  best,  a 
matter  much  in  the  discretion  of  the  court,  and  without  a 
flagrant  abuse  of  it,  we  would  not  feel  justified  in  inter- 
fering with  its  exercise.  It  follows  that  the  exception  to 
the  ruling  complained  of  in  the  5th  ground  of  the  motion 
is  not  well  taken. 

7.  The  plaintiflF  proposed  to  prove  that  there  was  a  point 
on  defendant's  road  over  which  the  train  passed  on  which 
he  was  riding,  where  there  was  a  grade  of  two  hundred 
and  ninety  feet  to  the  mile,  and  that  in  ascending  it  the 
•engine  emitted  steam  and  cinders  in  greater  quantities 
and  with  much  more  force  than  when  passing  other  por- 
tions of  the  road.  This  evidence  was  objected  to  and 
ruled  out,  because  the  declaration  did  not  allege  that  the 
•defendant  had  been  negligent  in  constructing  this  part  of 
its  road.  The  plaintiflF  then  amended  his  declaration  so 
as  to  let  in  the  evidence,  when  the  defendant  claimed  sur- 
prise, and  asked  that  the  case  be  continued ;  that  the  con- 
tinuance be  charged  to  the  plaintiflf.  Therefore  the  amend- 
ment was  withdrawn  and  the  case  proceeded,  the  plain- 
tilF  insisting  that  the  testimony  offered  was  admissible 
without  it.  But  the  court  below  was  not  of  that  opinion, 
:and  we  agree  with  him.  It  was  not  pertinent  to  any  issue 
•made  by  the  pleadings  as  they  stood,  without  the  amend- 
ment; and  especially  is  this  true,  as  there  was  no  allega- 
tion or  oflFer  to  prove  that  it  was  a  scale  or  cinder  emitted 
in  this  locality  that  struck  the  plaintiflPs  eye  and  occa- 
sioned the  injury  for  which  the  suit  was  brought^  This 
disposes  of  the  14th  ground  of  the  motion,  and  with  it  of 
;allithe  special  grounds  set  forth  therein. 

8.  While  we  are  strongly  inclined  to  the  opinion  that 
the  plaintiflTs  evidence  made  no  case  entitling  him,  under 
the  law,  to  a  verdict,  and  that  the  motion  for  a  non  suit 
should  have  been  sustained,  under  the  rule  laid  down  in 
Zettler  vs.  The  City  of  Atlanta,  66  Oa.,  196, 196,  that  it 
'*  should  always  be  awarded  where  the  judge  would  set 
aside  a  verdict,  iif  found  for  the  plaintiff,  for  the  want  of 
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sufficient  evidence  to  support  the  same."  Yet,  inasmuch  as 
no  cross-bill  of  exceptions  was  taken,  or  other  exception 
made  to  the  decision  overruling  the  motion,  we  will  not 
decide  the  question  in  this  case,  as  ^ell  as  another  made 
in  connection  with  it,  viz :  to  what  extent  negligence  is  a 
question,  both  as  to  the  law  and  fact  involved  in  it,  pecu- 
liarly cognizable  by  the  jury,  and  as  to  the  power  of  the 
judge  to  charge  them  as  to  facts  which  constitute  negli- 
gence, or  which  relieve  the  party  accused  from  the  charge. 
This  much  mooted  question  is  not  necessarily  involved  in 
the  final  disposition  of  this  case,  and  need  not  be  further 
considered. 

9.  But,  be  this  as  it  may,  we  are  satisfied  that  the  jury 
have  reached  a  correct  conclusion,  and  had  they  found  dif- 
ferently, their  verdict  would  have  had  no  foundation  to 
rest  on. 

The  plaintiff  was  voluntarily  on  this  train  by  the  invita- 
tion of  the  conductor,  extended  at  his  own  request ;  he 
paid  no  fare,  and  none  was  expected  from  him ;  he  selected 
the  car  on  which  he  rode ,  it  was  his  own  choice  that  he 
was  upon  an  open  flat  car,  rather  than  in  the  passenger 
coach, — that  he  was  in  a  position  where  he  was  more  ex- 
posed to  accident  from  sparks  and  cinders  than  he  would 
have  been  had  he  taken  a  seat  in  a  closed  coach ;  ho  rode 
there  for  his  own  special  accommodation,  and  was  entitled 
to  look  for  only  such  security  as  that  mode  of  conveyance 
was  reasonably  expected  to  afford.  He  voluntarily  incurred 
the  injury  of  which  he  complains,  and  even  if  the  other 
party  were  somewhat  at  fault,  he  could  not  recover  dam- 
ages against  it  therefor.  19  Oa,  R.,  445,  446.  By  tlie 
exercise  of  ordinary  care,  he  could  have  avoided  the  con- 
sequence to  himself,  and  is  therefore  entitled  to  no  recom 
pense,  even  if  the  defendant  was  negligent.  Code,  §2972 
and  citations.  This  would  be  true,  even  if  he  were  regarded 
as  a  passenger,  entitled  to  all  the  rights  growing  out  of  that 
relation.  It  is  doubtful  if  he  was,  under  the  circumstances, 
a  passenger  at  all  in  the  full  legal  sense  of  that  term ;  at 
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most,  he  was  so  only  si^  modoj  and  to  a  limited  extent. 
The  defendant's  engine,  according  to  the  weight  of  evi- 
dence, was  properly  constructed  and  provided  with  the 
best  known  "spark-arrester;"  it  was  in  proper  order,  and 
if  the  defendant  was  injured  under  the  circumstances,  the 
injury  is  attributable  to  accident,  rather  than  negligence. 
2  Thompson  Neg.,  p.  1234  (7),  and  citations.  A  carrier 
of  passengers  is  not  obliged  to  foresee  and  provide  against 
casualties  which  have  not  been  known  to  occur  before,  and 
which  may  not  be  reasonably  expected.  If  he  has  availed 
himself  of  the  best  known  and  most  extensively  used  safe- 
guards against  danger,  he  has  done  all  that  the  law  requires, 
and  his  liability  is  not  to  be  ascertained  by  what  appears, 
for  the  first  time  after  the  disaster,  to  be  a  proper  precau- 
tion against  its  recurrence.  Cooley  on  Torts,  note  2,  be- 
ginning on  page  671  and  extending  on  page  672  (the  lat- 
ter portion  of  note  and  citations  therein),  especially  56  N. 
Y.  R.,  1 ;  Id.,  656 ;  18  /^.,  408 ;  68  Id.,  306,  310,  and  cita- 
tions; 84  Id.,  455 ;  50  Gal.,  183 ;  70  Penn.,  p.  86 ;  Wood's 
Ma>ne  Dam.,  p.  69;  1  Sutherland  Dam.,  21,  22,  23.  If 
these  cases  announce  correct  principles  of  law,  as  we  think 
they  do,  then  is  the  action  of  the  court,  in  refusing  to  dis- 
turb this  verdict,  fully  vindicated. 
Judgment  affirmed. 


WniTE  ei  al.  vs.  Cook. 

1.  Complaint  for  land  was  brought  by  Boynton,  as  next  friend  of  Ola 
Pittman,  a  minor.  Pending  the  action,  she  intermarried  with  one 
Cook,  and  the  suit  proceeded  in  the  name  of  Ola  Cook,  as  appears 
from  the  record.  The  bill  of  exceptions  states  the  case  as  being 
that  of  Ola  Clark,  formerly  Ola  Pittman,  against  the  defendants. 
A  motion  was  made  to  dismiss  the  writ  of  error  on  this  ground, 
and  a  counter-motion  to  amend  the  bill  of  exceptions,  so  as  to  make 
it  conform  to  the  record,  was  also  made : 

Held,  that  the  latter  motion  must  be  granted  and  the  former  over- 
ruled. 

2.  A  plaintiff  in  ejectment  cannot  recover  land  as  heir  at  law  of  her 
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father,  where  it  appears  that  the  title  passed  out  of  him  by  deed 
during  his  lifetime. 

3.  Where  a  deed  was  made  by  a  man  to  a  trustee,  in  which  it  was 
provided  that,  after  the  debts  of  the  grantor  should  be  paid,  and 
after  the  death  of  his  wife,  the  remainder  of  the  property  should 
be  conveyed  to  his  surviving  child,  if  such  surviving  child  could 
recover  in  ejectment  under  the  deed  of  her  lather,  her  recovery 
would  be  based  upon  a  perfect  equity  in  her,  and  she  would  be  en- 
titled to  possession  of  the  land  only  after  the  debts  of  her  father 
were  paid. 

(o.)  If  the  trustee,  having  the  right  to  sell  in  order  to  pay  debts,  did 
pay  such  debts  with  money  derived  from  the  sale  of  the  land  in 
controversy,  no  matter  how  he  conveyed  it,  whether  at  public  or 
private  sale,  individually  or  as  trustee  or  agent  or  administrator, 
the  party  to  whom  he  conveyed  to  pay  the  debts,  and  who  paid  the 
money  to  him  to  pay  those  debts,  acquired  an  equity  superior  to 
that  of  the  grantor's  daughter. 

4.  The  original  deed  being  lost,  the  evidence  was  overwhelming  that 
it  and  the  sale  were  made  by  the  trustee  as  such,  although  a  second 
deed  from  the  grantee  of  the  trustee  to  the  purchaser  under  him, 
made  three  or  four  years  after  a  loss  of  the  original  deed  between 
those  parties,  and  in  lieu  thereof,  described  the  lost  deed  from  the 
trustee  as  made  by  P.  (the  name  of  the  trustee),  ''administrator  of 
the  estate  of  the  said'*  grantor  in  the  trust  deed. 

(a.)  If  a  mistake  was  made  in  the  recital,  it  could  be  corrected,  as  is 
conceded,  on  clear  testimony ,  and  this  could  be  done  without  going 
into  equity,  under  the  practice  in  this  state. 

(6.)  The  verdict  is  overwhelmingly  against  the  evidence  on  the  issue 
whether  or  not  the  deed  was  made  by  the  trustee  as  such. 

5.  As  both  parties  claimed  title  under  the  trustee,  his  books  were  ad- 
missible to  show  what  money  he  received  in  the  execution  of  his 
trust,  from  what  sources,  and  how  it  was  disposed  of ;  especially 
was  the  book  of  accounts  kept  by  him  as  trustee  admissible  to  show 
what  he  received  for  the  land  in  controversy  and  what  he  did  with 
the  proceeds. 

0.  The  deed  made  in  lieu  of  the  lost  deed  was  admissible  in  evidence, 
and  the  recital  in  it  needed  explanation. 

7.  The  controversy  being  between  one  who  held  under  the  grantee 
of  the  trustee,  and  the  daughter  of  the  maker  of  the  trust  deed,  and 
both  parties  claiming  under  the  trustee,  his  grantee  was  compe- 
tent to  testify  as  to  the  character  of  the  deed  first  made  by  the 
trustee  to  him,  which  was  lost,  although  the  trustee  was  dead. 

8.  It  was  error  to  charge  to  the  effect  that,  although  the  grantee  under 
the  trustee,  paid  for  the  land  and  subsequently  conveyed  it  to  an. 
other,  no  title  was  conveyed  to  the  latter,  unless  the  trustee's 
grantee  went  into  actual  possession.    If  he  exercised  control  and 
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dominion  over  the  land,  though  not  actually  residing  thereon,  and 
the  purchaser  under  him  in  good  faith  bought  and  took  possession, 
the  title  passed. 

9.  There  was  no  error  in  the  charge  concerning  impeaching  witnesses. 

10.  There  was  no  error  in  the  charge  that,  to  correct  the  recital  in  the 
deed  from  the  trustee's  grantee  to  the  purchaser  under  him,  the 
proof  should  be  clear  and  satisfactory ;  but  this  court  differs  from 
the  court  below  and  the  jury  as  to  whether  it  was  clear  and  satis- 
factory. 

11.  It  was  error  to  rule  that  the  purchaser  from  the  trustee  and  the 
purchaser  under  him  were  bound  to  see  to  it  that  the  money  paid 
to  the  trustee  went  to  the  debts  of  the  maker  of  the  trust  deed.  It 
is  enough  that  the  money  was  paid  to  the  trustee,  under  a  purchase 
from  him.  It  was  his  duty  to  apply  it  properly.  Thd  grantees  have 
no  concern  with  it,  and  the  cestui  que  trust  must  look  to  the  trustee. 
F6l)mary  7, 1885. 

Practice  in  Supreme  Qourt.  Title.  Igectment.  Equity. 
Estates.  Remainder.  Trusts  and  Trustees.  Vendor  and 
Purchaser.  Deeds.  Verdict.  Evidence.  Witness.  Be- 
fore Judge  Harris.  Butts  Superior  Court.  September 
Term,  1883. 

Ola  Cook,  formerly  Ola  Pittman,  brought  complaint  for 
land  against  Willis  and  White  on  December  29,  1869. 
Plaintiff  claimed  as  heir  at  law  of  her  father  and  mother, 
deceased,  and  as  remainderman  under  a  deed  from  her 
father,  C.  0.  Pittman,  to  Joseph  Pittman,  which  con- 
tained the  following  clause : 

"To  have  and  to  hold,  to  use,  control,  hire,  sell,  make  title  to  said 
property,  as  my  agent,  trustee,  attorney  in  fact,  and  otherwise  dis- 
pose of  said  property  as  in  his  judgment  may  best  promote  and  secure 
the  purposes  and  objects  of  this  conveyance,  to- wit :  the  payment  of 
all  my  just  debts  in  existence  at  this  date,  and  then  to  have  and  to 
hold  in  trust,  as  aforesaid,  the  remainder  of  said  property  and  its  pro- 
ceeds for  the  sole  and  separate  use,  benefit,  support,  maintenance 
and  behoof  of  my  aforesaid  v.ife,  Margaret  M.  Pittman,  for  and  dur- 
ing her  natural  life ;  at  her  death  to  be  conveyed  forever  in  fee  simplo 
to  such  child  or  children  of  mine  and  my  aforesaid  wife,  Margaret,  as 
may  be  then  in  life ;  and  in  the  event  of  the  death  of  my  said  wife, 
leaving  no  child  or  children  by  me  in  life,  then  to  revert  to  myself,  if 
in  life ;  otherwise  to  my  legal  representatives." 
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White  pleaded  the  general  issue  and  equitable  pleas,  to 
the  effect  that  the  remainder  interest  of  plaintiff  was  con- 
ditional, and  did  not  vest  until  the  payment  of  all  debts 
of  her  father;  that  this  defendant  had  been  compelled  to 
take  up  certain  of  these  debts  to  protect  his  title,  and  held 
them  as  transferee ;  that  they  are  now  barred,  unless  relief 
be  had  in  equity ;  that  Joseph  Pittman  had  sold  the  land 
in  1863  to  one  Edge,  under  power  conferred  in  the  deed 
from  O.  0.  Pittman  ;  that  Edge  paid  $4,000.00,  which  was 
applied  to  the  payment  of  the  debts  of  the  grantor ;  that 
subsequently  this  defendant  bought  the  land  from  Edge 
for  $5,500.00  in  good  faith;  that  Edge  is  insolvent  and 
plaintiff  has  no  visible  property  to  answer  a  decree.  He 
prayed  that,  if  the  title  in  him  was  not  good,  for  any  tech- 
nical reason,  he  have  an  accounting  for  the  $4,000.00  pnid 
by  Edge,  with  interest  thereon,  and  for  the  amount  of  the 
claims  held  by  him,  and  that  the  land  be  sold,  and  the 
proceeds  applied  for  that  purpose. 

It  is  unnecessary  to  detail  the  evidence  further  than  to 
state  that  the  following  appeared  from  it:  The  deed  from 
0.0.  Pittman  to  Joseph  Pittman,  trustee,  was  shown ;  also 
the  sale  by  Joseph  Pittman  to  Edge ;  "and  certain  witnesses 
testified  that  Joseph  Pittman  made  this  sale  as  trustee 
under  the  deed.  Both  the  deed  from  him  to  Edge  and  that 
from  Edge  to  White  were  lost.  In  lieu  of  the  latter.  Edge 
had  made  to  White  another  deed,  which  contained,  at  the 
close  of  the  description,  this  clause : 

"ITeretofore  conveyed  by  him  to  C.  C.  Pittman  and  by  Joseph 
Pittman,  administrator  of  the  estate  of  the  said  C.  C.  Pittman,  de- 
ceased, conveyed  to  him,  the  said  K.  N.  Edge,  which  said  last  named 
deed  is  also  lost  or  destroyed,  and  this  conveyance  made  in  lieu  of 
said  deed  of  said  Edge  lost  as  aforesaid.'' 

The  entire  receipts  by  Pittman,  trustee,  from  all  sources 
were  $10,417.00.  The  payment  of  certain  debts  of  the 
grantor  was  shown,  and  defendants  proposed  to  show  from 
the  trustee's  accounts  that  he  paid  debts  to  the  amount  of 
$9,798.17,  but  this  was  ruled  out.  Both  the  Pittmans  were 
dead  at  the  time  of  the  trial. 
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Plaintiff  showed  that  Joseph  Pittman  was  the  adminis- 
trator of  C.  C.  Pittman ;  the  appraisement  of  the  property 
was  $237.00  in  1861 ;  the  bond  given  wa?  $1,200.00,  and 
there  was  a  bill  of  sale  to  the  personalty  for  $216.80. 

Plaintiff  showed  that  in  another  case  Thompson,  who 
negotiated  the  purchase  for  Edge,  swore  that  Joseph  Pitt- 
man stated  that  he  was  the  agent  of  his  brother,  0. 0.  Pitt- 
man. Edge  testified  that,  if  he  so  swore,  it  was  a  mistake. 
Defendant  also  showed  that  Edge  swore,  in  another  case, 
that  the  second  deed  made  by  him  was  made  from  state- 
ments by  him  to  the  scrivener.  There  was  testimony  on 
behalf  of  defendants,  that  Edge,  after  his  purchase  in  the 
spring  of  1863,  had  dominion  and  control  over  the  land 
until  the  sale  to  White  in  the  summer  of  the  same  year. 

The  jury  found  for  the  plaintiff  the  premises,  with 
$454.02  for  rent.  Defendant,  White,  moved  for  a  new 
trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law,  evidence 
and  the  charge  of  the  court, 

(2.)  Because  the  court  erred  in  rejecling  so  much  of  the 
evidence  of  N.  N.  Edge  by  interrogatories  as  was  intro- 
duced to  prove  that  Edge  bought  the  land  in  controversy 
of  Joseph  Pittman,  as  trustee  for  0.  C.  Pittman. 

(3.)  Because  the  court  erred  in  excluding  from  the  jury, 
as  evidence  offered  by  defendant,  a  book  of  accounts  kept 
by  Joseph  Pittman  as  trustee,  and  so  proved  by  his  widow, 
in  which  book  the  said  Joseph  charged  himself,  as  trustee, 
with  certain  moneys  arising  from  the  sale  of  certain  prop- 
erty of  C.  C.  Pittman,  and  on  which  account  there  is  an 
entry,  "  Received  for  sale  of  land,  $4,000."  The  court  al- 
lowed said  account,  so  charging  hiniself  as  trustee,  as  evi- 
dence, but  excluded  as  evidence,  in  the  same  book  and  on 
the  adjoining  pages, in  the  hand- writing  of  Joseph  Pittman, 
the  account  of  disbursements  of  said  money  so  received  by 
said  trustee — the  aggregate  of  money  so  received  being 
$10,417,  and  the  aggregate  of  disbursements  $11,183.17, 
as  appears  from  said  book  in  the  hand-writingof  said  trustee. 
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(4.)  Because  the  court  erred  in  not  excluding  as  evi^ 
dence,  on  the  motion  of  counsel  for  defendant,  the  deed 
executed  by  N.  N.  Edge  to  Thomas  M.  White,  dated  19th 
May,  1866,  to  the  premises  in  dispute. — This  deed  was 
produced  in  court  by  defendant,  under  a  notice  from  plaint- 
iff, and  defendant's  counsel  objected  to  its  introduction, 
upon  the  ground  that  defendant  did  not  claim  the  premises 
under  it,  but  relied  upon  a  prior  deed  which  had  been 
executed  by  Edge  to  defendant.  White,  and  which  had 
been  lost  or  destroyed,  the  contents  of  which  deed  is  a  part 
of  the  evidence  in  such  case. 

(5)  Because  the  court  excluded  from  the  jury  answers 
and  parts  of  answers  in  which  Edge  testified  as  to  his  pur- 
chasing the  land  and  receiving  a  deed  therefor  from  Joseph 
Pittman,  trustee; — the  court  holding  that  any  evidence  as 
to  what  transpired  between  Edge  and  Pittman  was  inad- 
missible from  Edge,  because  Pittman  was  dead. 

(6.)  Because  the  court  charged  as  follows :  "Witnesses 
may  be  impeached  by  the  proof  of  contradictory  state- 
ments. Witnesses,  when  impeached,  should  not  be  be- 
lieved unless  corroborated.  It  is  for  you  to  say  whether 
any  attempt  at  impeachment  has  been  successful  or  not," 
— said  charge  being  inapplicable  to  the  evidence  in  the 
case. 

(  7. )  Because  the  court  ,erred  in  charging  the  j  ury  that "  a 
deed  which  recites  a  former  deed  and  its  loss  is  evidence  of 
the  first  deed,  and  that  the  grantee  and  his  privies  are 
bound  by  the  recitals.  If  a  mistake  is  claimed  to  have  been 
made  in  the  recital,  the  evidence  of  such  mistake  must  be 
clear  and  satisfactory." 

(8.)  Because  the  court  charged  as  follows :  "  If  you  be- 
lieve from  the  evidence  that  Joseph  Pittman,  to  carry  out 
this  purpose,  in  fact  sold  the  land  for  the  purpose  of  pay- 
ing the  debts,  and  Edge  paid  him  for  it  in  good  faith,  and 
no  deed  was  taken,  and  no  possession  went  to  Edge,  and 
if  White  bought  it  from  Edge  and  paid  him  for  it,  and 
Edge  made  White  a  deed  to  it,  then,  though  no  legal  title 
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passed,  and  the  plaintiff  would  be  entitled  to  recover  the 
possession  of  the  premises,  or  if  he  sold  as  administrator, 
not  according  to  law,  yet  if  these  facts  are  true,  before  the 
plaintiff  could  recover,  it  is  conceded  she  should  pay  de- 
fendant whatever  the  proof  shows  had  been  paid  by  Edge 
and  White  towards  the  payment  of  0.  0.  Pittman's  debts." 
— ^The  objection  was  that  the  charge  was  contrary  to  law 
and  without  evidence  to  sustain  it. 

(9.)  Because  the  court  charged  as  follows:  '*  If  you  be- 
lieve from  the  evidence  the  plaintiff  is  entitled  to  recover, 
but  there  is  a  claim  made  out  and  sustained  by  the  de- 
fendant against  the  land,  then  you  should  find  what  mesne 
profits  are  due  plaintiff,  and  what  amount  of  debts  defend- 
ant and  Edge,  with  interest  thereon,  have  paid  of  0. 0.  Pitt- 
man,  and  find  the  balance  as  between  the  mesne  profits 
and  debts." — ^The  objection  was  that  this  charge  excluded 
from  the  jury  all  consideration  of  the  purchase  price  paid 
to  Pittman  by  Ed.2;e  and  White,  and  that  it  held  "  that 
Edge  and  White  were  bound  to  see  to  the  appropriation 
of  the  purchase  money  to  the  debts  of  0.  0.  Pittman,  paid 
by  them  to  the  trustee,  before  they  could  get  credit  for  the 
same  at  the  hands  of  the  jury,  and  thus  excluded  the  evi- 
dence as  to  said  purchase  money  sought  to  be  recovered 
under  their  equitable  pleas." 

The  motion  was  overruled,  and  defendants  excepted. 

The  motion  to  dismiss  the  writ  of  error  is  reported  in 
the  decision. 

E.  W.  Bkck  ;  Alex.  M.  Speer,  for  plaintiffs  in  error. 

J.  S.  BoTNTON ;  John  I.  Hall,  for  defendant. 

Jackson,  Chief  Justice. 

This  is  an  action  of  ejectment  in  the  statutory  form, 
brought  by  Boynton  as  next  friend  of  Ola  Pittman,  who 
afterwards  intermarried  with  Oook,  and  the  suit  proceeded 
in  the  name  of  Ola  Oook.    By  her  abstract  of  title  and 
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the  complaint  she  filed,  and  the  facts  made  by  the  record, 
it  appears  that  she  claims  title  as  heir  at  law  of  0.  0.  Pitt- 
man,  deceased,  and  by  what  appears  to  be  an  amended  ab- 
stract as  remainderman  under  a  trust  deed  from  0.  C. 
Pitt  man  to  Joseph  Pittman,  in  trust  for  the  payment  of  the 
debts  of  0.  0.  Pittman,  with  remainder  over. 

1.  A  motion  was  made  to  dismiss  the  writ  of  error,  on 
the  ground  that  the  case  brought  here  in  the  bill  of  excep- 
tions is  that  of  Ola  Clark,  and  not  Ola  Oook.  A  motion 
was  made  by  plaintiff  in  error  to  amend  by  the  record, 
and  insert  the  name  of  Oook  in  lieu  of  Clark  in  the 
third  line  of  the  first  page  of  the  bill  of  exceptions. 
We  allow  the  amendment.  It  appears  of  record  that 
the  original  party  was  the  minor,  Ola  Pittman,  that 
she  intermarried  with  Cook,  not  Clark,  and  that  the 
draftsman  of  the  bill  of  exceptions,  by  sheer  mistake,  wrote 
in  the  bill  of  exceptions,  Clark,  in  place  of  Cook.  The 
statute  provided  that  the  bill  of  exceptions  may  be  amended 
by  the  record  so  as  to  conform  to  it.  Code,  §4288.  This 
makes  no  change  in  the  party,  but  the  raal  party  for  whom 
Boynton  sued  as  next  friend,  Ola  Pittman,  who  became 
by  marriage  Ola  Cook,  is  the  identical  party  who  sued  and 
recovered  below,  and  is  called  to  answer  here  by  this  writ 
of  error. 

The  amendment  being  made,  the  motion  to  dismiss  must 
be  denied. 

2.  Ola  Cook  could  not  recover  this  land  as  heir  of  her 
father,  because  the  title  passed  out  of  him  and  into  Joseph 
Pittman  by  deed  to  Joseph  during  her  father's  life. 

8.  Therefore,  she  is  obliged  to  show  that  title  passed  to 
her  under  that  deed  to  Joseph  Pittman.  Possession  is 
title;  and  before  it  can  be  disturbed,  the  plaintiff  must 
show  that  her  title  is  sufficiently  strong  to  disturb  it.  The 
defendant  below,  the  plaintiff  in  error  here,  being  in  pos. 
session,  will  hold  the  land  until  she  shows  title  better  than 
his  possession.  She  claims  the  better  title,  and  must  do  so  in 
this  case,  not  as  heir  of  her  father,  but  as  purchaser,  in  law. 
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■  ■  I 

from  Joseph  Pittman,  trustee.  What  sort  of  title  is  thatf 
The  deed  of  trust  discloses.  Her  title  is  not  only  subor- 
dinate to  her  mother's  life  estate,  whatever  that  was,  but 
to  the  payment  of  all  the  debts  of  her  father.  Not  until 
those  debts  are  paid  could  she  compel  Joseph  Pittman  to 
convey  the  land  to  her  undor  the  deed.  The  deed  is  that  what- 
ever remains  of  this  land  and  negro  property  also  conveyed 
in  the  trust  deed,  after  the  debts  are  paid  and  her  mother's 
death,  is  to  be  conveyed  to  her,  she  being  the  surviving 
child. 

It  may  be  that,  without  a  conveyance  from  the  trustee, 
she  may  recover  at  law  in  ejectment ;  but  that  recovery 
would  be  based  upon  a  perfect  equity  in  her,  and  that 
equity  is  that  she  is  entitled  to  possession  of  the  land  only 
after  the  debts  of  her  father  are  paid.  If  any  of  them  are 
outstanding,  she  cannot  recover,  because  her  equity  is  de- 
pendent on  their  payment,  by  virtue  of  superior  equity  de- 
rived from  the  sama  deed  under  which  she  claims 
title.  If  the  trustee  paid  those  debt.8  with  money  derived 
from  the  sale  of  this  land,  no  matter  how  he  conveyed  it — 
he  having  the  right  to  sell  to  pay  debts — whether  at  pri- 
vate sale  or  public  sale,  individually  or  as  trustee  or  agent 
or  administrator,  the  party  to  whom  he  conveyed  to  pay 
the  debts  and  who  paid  the  money  to  him  to  pay  those 
debts,  acquired  an  equity  superior  to  hers.  That  Edge 
paid  the  trustee  four  thousand  dollars  for  this  land,  and 
that  this  money  was  applied  by  him  as  trustee  to  the  pay- 
ment of  debts,  seems  clear  from  the  evidence.  If  the 
trustee  were  now  alive,  and  were  called  upon  in  a  court  of 
equity  to  convey  to  the  daughter  of  0.  0.  Pittman  this 
land,  and  White,  Edge's  grantee,  being  a  necessary  party 
as  possessor  of  the  land,  were  made  a  party,  could  not 
White  successfully  defend  his  possession  against  this 
claimant  under  the  trust  deed,  on  the  ground  that  he 
bought  from  the  trustee;  that,  though  his  legal  title 
to  it  was  bad  by  being  an  individual  title  of  /the  trustee, 
or  administrator's  title  without  an  order  to  sell  or  with- 
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out  advertisement  and  publicity  of  sale,  yet  that  he  bought 
from  this  trustee,  and  that  this  trustee  got  the  money  that 
White  paid  to  him  and  expended  some  of  it  for  debts  of 
the  deceased,  and  paid  some  of  it  to  the  life  usee  under  the 
trust  deed  to  him  ?  Would  a  court  of  equity  decree  the 
conveyance  to  her  against  one  in  possession  under,  let  us 
suppose,  a  defective  conveyance  from  the  man  who  was 
the  trustee,  and  who  applied  the  purchase  money  under 
his  trust  ?  We  do  not  think  it  would  be  done ;  and  if  not, 
will  a  court  of  law  give  Ya^v  the  possession,  under  what  is 
an  equitable  title  ? 

4.  But  be  this  as  it  may,  was  the  sale  to  Edge  by  Joseph 
Pittman  and  the  deed  made  in  pursuance  thereof  other 
than  a  sale  and  deed  by  him  as  trustee  ?  It  seems  to  us 
that  the  evidence  is  overwhelming  that  the  sale  and  deed 
were  made  by  him  as  trustee.  Thompson,  who  negotiated 
the  sale  for  Edge,  and  took  a  receipt  from  the  trustee  as 
trustee  for  part  cash  paid  down  to  bind  the  trade,  swears 
so  positively.  The  trustee's  wife  swears  the  same  thing. 
Edge  swore  the  same,  though  some  of  his  testimony,  all  on 
this  point  may  be,  was  ruled  out,  of  which  more  anon. 
The  book  kept  by  the  trustee,  and  proved  to  have  been 
kept  by  him  and  in  his  hand  writing,  proves  the  same  thing 
as  strongly  as  the  trustee  himself,  if  alive,  could  have  done. 
And  the  only  scintilla  of  testimony  against  this  mass  of 
evidence  is,  that  the  original  deed  to  White  from  Edge 
having  been  lost  in  the  war  by  the  raid  of  the  Federal 
army,  another  was  made  in  1866,  three  or  four  years  after- 
wards, from  Edge  to  White,  in  lieu  of  that  lost  or  destroyed, 
in  which  was  recited  these  words  in  regard  to  the  lost  deed, 
to- wit:  "And  by  Joseph  Pittman,  administrator  of  the 
estate  of  the  saidO.  0.  Pittman,  deceased,  conveyed  to  him, 
the  said  N.  N.  Edge."  It  is  this  recitation,  and  it  alone, 
that  makes  the  slightest  trouble  in  this  case.  It  is  to  be 
remarked  that  the  recital  is  not  that  it  was  made  by 
him  as  administrator,  but  the  words  may  have  been  used 
merely  as  descriptiopersonce;  that  it  is  not  a  recital  of  any 
vital  part  of  the  terms  of  conveyance ;  and  even  if  it  were. 
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and  if  White  and  Edge  were  estopped  from  gainsaying  its 
truth,  that  the  presumption  would  be  that,  if  made  by  him 
as  administrator,  it  was  legally  made,  and  if  estopped  from 
its  denial,  it  would  be  the  denial  that  he  made  it  les:a)ly 
as  administrator,  and  when  it  was  shown  that  he  did  not 
make  it  legally  in  that  character,  it  opened  the  door  for 
explanation  to  show  aliunde  how  and  in  what  capacity  he 
did  make  it  so  as  to  give  it  vitality.     But  let  this  pass. 

If  a  mistake  were  made  in  the  recital,  even  in  one  of  this 
kind,  it  may  be  corrected,  as  is  conceded  by  the  defendant 
in  error,  on  clear  testimony,  and  it  may  be  done  without 
going  into  equity  under  our  practice.  And  the  court  so 
charged.  And  the  evidence  is  all  One  way,  that  it  was  a 
mistake.  Nothing  but  the  recital  itself  is  on  the  other 
side,  and  if  that  be  sufficient  to  overcome  all  outside  evi- 
dence, however  overwhelming,  then  no  mistake  could  ever 
be  corrected ;  for  the  recital  by  mistake  would  overbalance 
all  aliunde  proof  that  the  mistake  existed,  which  is  a 
reductio  ad  abeurdum. 

So  that  we  think  that  the  verdict  is  overwhelmingly 
against  the  evidence  on  the  issue  whether  or  not  the  deed 
was  made  by  the  trustee  as  trustee,  and  that  there  should 
be  a  new  trial  on  this  ground. 

5.  More  especially  must  we  direct  a  new  hearing,  be- 
cause we  think  that  the  court  below  erred  in  several  rulings 
on  the  trial  of  the  case. 

We  are  clear  that,  as  both  parties  claim  title  under 
Pittman,  as  trustee,  his  books  were  admissible  to  show 
what  moneys  he  received,  and  from  what  sources,  in  the 
execution  of  his  trust,  and  how  they  were  disposed  of.  Es- 
pecially was  the  book  of  accounts  kept  by  him,  as  trustee^ 
and  so  proved  to  be  kept  on  its  face,  admissible,  to  show 
what  he  received  for  this  land  in  controversy,  and  what  lie 
did  with  the  proceeds.  It  is  clear  that  the  court  erred  in 
restricting  it  as  evidence  to  what  he  received,  and  exclud- 
ing what  he  disbursed,  all  in  his  hand  writing,  and  in  the 
same  book. 
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6.  We  do  not  see  error  in  the  admission  of  the  deed  in 
lieu  of  the  lost  one.  It  was  germane,  and  the  recital  in 
it  needed  explanation. 

7.  We  think  that  the  testimony  of  Edge  on  the  charac- 
ter of  the  deed  first,  made  by  the  trustee  to  him,  and  lost, 
should  have  been  admitted.  It  should  not  have  been  ex- 
cluded, because  Pittman,  the  trustee,  was  dead.  Pittman 
was  the  person  under  whom  both  sides  claimed.  He  was 
no  party  to  the  contract  or  cause  of  action  in  antagonism 
to  the  plaintiffs  in  error,  and  certainly  he  was  no  paity  to 
the  8uit.  He  was  bound  to  plaintiffs  in  error  on  the  deeJ 
he  mnde  them,  if  he  made  it  illegally  as  administrator,  and 
bound  to  defendant  in  error  rightly  to  administer  the  trust 
Neither  at  common  law,  nor  under  the  statutory  evidence 
act,  was  he  an  incompetent  witness. 

8.  We  think  that  the  court  was  too  close  in  charging 
the  jury,  under  the  facts  in  this  case,  to  the  effect  that, 
though  Edge  paid  for  the  land  and  conveyed  it  to  While, 
yet,  unless  Edge  went  into  actual  possession,  no  title  was 
conveyed  to  White.  The  evidence  is  that  Edge  was  in 
dominion  over  the  land,  and  thus  controlled  and  possessed 
it  for  a  few  months,  and  then  conveyed  to  White.  Edge 
got  title  in  the  spring,  and  sold  in  the  fall  of  1863  to  White, 
and  if  he  did  control  and  exercise  dominion  over  the  land, 
though  not  actually  residing  thereon,  and  White,  in  good 
faith,  bought  and  took  possession,  the  title  passed. 

9.  We  see  no  error  in  the  charge  about  impeaching 
witnesses. 

10.  We  do  not  see  error  in  the  charge  that,  to  correct 
the  recital  in  the  deed  which  passed  from  Edge  to  White, 
the  proof  should  be  clear  and  satisfactory.  We  differ  with 
the  court  and  jury  on  the  issue,  whether  or  not  it  was  clear 
and  satisfactory.  We  think  that  it  is  so,  as  disclosed  in 
this  record  before  us. 

11.  We  think  that  the  court  erred  in  ruling  that  Edge 
and  White  were  bound  to  see  to  it  that  the  money  paid 
to  the  trustee  went  to  the  debts  of  C.  0.  Pittman.    It  is 


Digit 


ized  by  Google 


176  SUPREME  COURT  OF  GEORGIA. 

Laodes  (t  al.  vs.  Globe  i  lauter  Manufacturing  Company  et  aL 

enough  that  the  money  is  paid  to  the  trustee  under  a  pur- 
chase from  him ,  it  is  his  duty  to  apply  it  properly,  and 
the  grantees  have  no  concern  with  it.  The  cestui  que  trust 
must  look  to  the  trustee.  So  that  credit  should  have  been 
given  for  the  purchase  money  paid  the  trustee. 

On  a  careful  examination  of  the  whole  case,  on  the  law 
and  the  facts,  we  are  clear  that  the  law  and  the  ends  of 
justice  demand  a  new  trial,  and  it  is  so  ordered. 

Judgment  reversed. 


Landes  et  al.  vs.  Globe  Planter  MANUPACXURiNa  Com- 
pany et  al. 

1.  Where  the  only  verification  of  a  bill  for  injunction  was  an  affida- 
vit of  one  of  counsel,  to  the  effect  that  what  he  knew  of  his  own 
knowledge  was  true,  and  what  he  had  heard  he  believed  to  be  true, 
but  it  was  not  stated  that  he  knew  any  fact  of  his  own  knowledge, 
such  verification  was  not  sufficient ;  and  where  the  answer  did  not 
admitor  verify  the  material  facts  alleged  in  the  bill,  and  there  were 
no  depositions,  an  injunction  was  properly  refused. 

2.  Complainants  in  equity  must  do  equity,  and  must  come  in  with 
clean  hands.  Therefore,  where  a  corporation  was  unable  to  pay 
its  indebtedness,  and  made  an  arrangement  with  the  indorser  on 
its  notes  whereby  he  was  to  assume  the  payment  of  its  debt  on 
certain  terms  agreed  upon,  and  the  indorser  thereupon  took  charge 
of  the  property  under  the  agreement,  and  discharged  the  debt  by 
an  arrangement  with  the  creditor  to  look  to  him  indvidually  for  its 
payment,  and  all  the  stockholders  acquiesced  except  one,  who  had 
not  paid  for  her  stock,  and  whose  excuse  therefor  was  not  verified^ 
equity  will  not  enjoin  the  consummation  of  the  agreement  at  her 
instance.  She  should  pay  up  before  equity  will  grant  relief ;  espe- 
cially by  enjoining  the  payment  of  a  just  debt  to  an  innocent  third 
party  and  stopping  the  only  way  to  pay  it,  except  by  sheriff^s  sale, 
after  expensive  litigation. 

8.  The  stockholders  empowered  the  directors  to  make  the  arrange- 
ment which  was  made  in  this  case,  with  Thomson  or  anyone  else ; 
nor  did  the  action  of  the  stockholders  confine  the  directors  to  one 
mode  of  arranging  for  the  debt,  but  was  broad  enough  to  cover 
that  which  was  made. 
Oolober  2,  1S84. 
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Equity.  Practice  in  Superior  Court.  Debtor  and  Cred- 
itor. Corporations.  Stockholders.  Injunction.  Con- 
tracbi.  Before  Judge  Hammond.  Fulton  County.  At 
Chambers.    August  4, 1884. 

S.  J.  Landes  and  his  wife,  Mrs.  L.  W.  Landes,  filed  their 
bill  on  behalf  of  themselves  and  of  all  other  persons  whi 
might  come  in  and  be  made  parties,  against  the  Globe 
Planter  Manufacturing  Company  and  William  S.  Thom- 
son, alleging,  in  brief,  as  follows:  The  Globe  Planter 
Manufacturing  Company  was  chartered  by  the  superior 
court  of  Fulton  county,  on  June  24, 1882,  and  organized 
on  August  26,  with  a  capital  stock  of  $50^000.00,  divided 
into  shares  of  $100.00  each,  with  the  privilege  of  increas- 
ing the  capital  to  $100,000.00,  and  aSopted  certain  by-laws, 
among  which  were  the  following : 

Article  II.  Section  3.  **The  board  of  directors  shall  have  power  to 
elect  the  officers  of  the  company,  fill  vacancies  in  the  board  and,  in 
the  absence  of  the  president  or  his  inability  to  act,  may  appoint  a 
president  pro  temporey  upon  whom  shall  devolve  all  the  duties  of  the 
president.  They  shall  have  general  control  and  management  of  the 
property  and  directions  of  the  affairs  of  the  company,  subject  only  to 
the  special  instmctions  of  the  stockholders  by  vote  at  a  regular  meet- 
ing.   ..." 

Article  VI.  Section  1.  "The  company  bhall  not  be  responsible  for 
or  on  account  of  any  contractor  agreement  whatever,  tmless  the  same 
has  been  entered  into  by  the  president  or  other  authorized  agent,  in 
accordance  with  the  by-laws  and  direction  of  the  board  of  directors.'' 

Article  VIII.  Section  1.  **The  foregoing  by-laws  may  be  altered, 
amended  or  repealed  at  any  regular  meeting  of  the  board  of  directors, 
or  a  meeting  called  for  that  purpose. ' ' 

On  August  26, 1883,  the  by-laws  were  amended  so  as  to 
authorize  the  election  of  a  vice-president,  and  William  S. 
Thomson,  who  had  theretofore  been  the  treasurer,  was 
elected  vice-president,  and  shortly  thereafter  began  to  dis- 
charge the  duties  of  the  president,  in  the  absence  of  that 
officer,  and  also  continued  to  discharge  the  duties  of  treas- 
lurer  pp  to  jiaauary  1,  1884.  On  Augnst  26,  1883,  the 
capital  stock  was  increased  to  $80.000i)0.  At  the  date  of 
V  73-13 
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organization,  Thomson  owned  only  nine  shares,  but  in  June, 
1884,  he  had  become  the  owner  of  three  hundred  and  fifty- 
three  shares,  and  two  of  his  relations  owned  twenty-four 
shares.  Before  and  during  the  administration  of  Thomson 
as  vice-president  and  acting  president,  the  company  be- 
came largely  indebted  and  financially  embarrassed;  and 

on 1884,  he  executed,  in  the  name  of  the  company, 

notes  to  the  amount  of  $17,500.00,  which  he  endorsed  in- 
dividually, and  negotiated  at  the  Gate  City  National  Bank; 
and  this  indebtedness,  or  a  part  of  it,  is  still  due  and  un- 
paid. While  acting  as  vice-president  and  treasurer,  Thom- 
son purposely  so  conducted  and  mismanaged  the  affairs  of 
the  company  as  to  deplete  its  business,  destroy  its  credit 
and  wreck  its  fortune,  so  that  its  stock  should  be  considered 
worthless,  and  so  that  he  should  get  possession  of  the  en- 
tire property  and  assets.  With  this  end  in  view,  he  caused 
a  meeting  to  be  called  for  June  17, 1884.  Of  the  eight 
hundred  shares  authorized  to  be  issued,  about  seven  hun^ 
dred  and  eighty-five  had  been  issued,  and  five  hundred  and 
twenty -five  were  represented  at  the  meeting,  three  hun- 
dred and  seventy-three  of  which  were  voted  by  Thomson. 
At  that  meeting  the  following  motion  was  made  and  car- 
ried : 

"Whereas,  we  have,  in  convention  assembled,  carefully  investigated 
the  condition  and  prospects  of  this  company,  and  heard  various  plans 
for  relief ;  and  whereas,  negotiations  have  been  opened  with  Thomas 
MLkle  &  Company,  of  Louisville,  Kentucky,  for  the  manufacture  of 
the  planter  on  royalty;  and  whereas,  such  negotiations  and  terms 
already  proposed  by  said  Mickle  &  Company  are  satisfactory  to  us  ad 
stockholders : 

"Therefore  resolved,  that  the  whole  matter  bo  referred  to  the  board 
of  directors,  with  full  power  to  make  such  contracts  and  such  disposL 
tion  of  the  property  of  the  company  as  will,  in  their  judgment,  secure 
the  interests  of  the  company." 

The  board  of  directors  did  nothing  under  the  authority 
vested  in  them  by  this  resolution;  but  on  July  7, 1884,  k 
meeting  of  the  directors  was  held,  and  the  following  com- 
munication was  presented: 
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**To  (he  Board  of  Directors  of  the  Olobe  Planter  Manufacturing  Co.: 
Gemtlbicen  : — ^It  seems  to  be  impossible  to  make  any  arrangement 
by  which  the  indebtedness  of  the  company  will  be  met  on  the  15th 
inst ,  when  it  falls  due ;  and  inasmnch  as  I  am  the  endorser  for  the 
company  to  the  extent  of  seventeen  thousand  dollars  of  its  indebted- 
ness, and  wish  to  protect  myself  against  loss  on  my  said  endorsement, 
I  make  the  following  propositions :  If  you  will  convey,  transfer,  as- 
sign and  set  over  to  me  absolutely  all  the  property  and  effects  of  the 
company,  both  real  and  personal,  including  notes,  accounts  and 
patent,  I  will  surrender  and  cancel  two  hundred  shares  of  my  stock 
and  will  assume  and  pay  all  the  indebtedness  of  the  company,  and 
will  further  agree  that,  in  the  event  I  dispose  of  the  property,  I 
will,  after  paying  all  the  indebtedness  and  retaining  the  real  estate 
or  the  proceeds  thereof,  divide  the  excess  j^ro  rata  amongst  the  stock- 
holders; or,  if  I  continue  the  manufacture  of  the  planter,  I  will  pay 
the  company,  for  pro  rata  distribution  amongst  the  stockholders,  one* 
half  the  net  profits  arising  from  the  manufacture  of  the  planter,  after 
paying  off  the  present  indebtedness,  as  long  as  I  manufacture  under 
the  patents  you  have,  provided  I,  at  my  pleasure,  shall  have  the 
right  to  do  business  under  the  company's  charter.  This  July  7th, 
1884.  B^pectfully,  W.  S.  Thomson." 

The  minutes  show  that  the  following  occurred  in  this 
connection : 

"After  making  the  propositions,  Mr.  Thomson  asked  to  retire ;  also 
N.  T.  Thomson.  After  discussing  the  matter,  N.  T.  Thomson  M'as 
recalled.  Mr.  Kimball  moved  that  the  resolution,  authorizing  the 
making  of  a  trust  deed  to  the  Gate  City  National  Bank,  be  rescinded, 
to  secure  the  indebtedness  of  the  bank.    Passed. 

"Mr.  Kirkpatrick  moved  the  acceptance  oi  the  proposition  by  W, 
8.  Thomson  be  accepted ;  seconded  by  Mr.  Kimball  and  passed."    ■ 

Under  this^resolution,  three  conveyances  were  made  by 
the  company  to  Thomson,  covering  respectively  the  real 
estate,  the  personal  property  and  the  patent  for  the  planter^ 
the  assets  being  of  the  value  of  $85,475.85.  Thomson  has 
not  discharged  the  indebtedness  of  the  company,  and  has 
not  cancelled  or  surrendered  the  two  hundred  shares  or 
stock. 

It  was  charged  that  these  acts  were  ultra  vires  and: 
fraudulent. 

Further,  S.  J.  Lander,  for  his  wife,  subscribed  for  forty^ 
shaces  of  stock,  and  paid  on  the  purchase  price  thereof,. 
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in  cash  and  services,  $2,621.45.  He  caused  to  be  issued  to 
his  wife  tweuty-five  shares,  which  she  still  has.  He  con- 
tracted with  the  company  to  act  as  traveling  salesman  for 
it  at  a  monthly  salary  and  hisexpenses.  It  was  agreed 
that  the  salary  should  go  towaixls  paying  the  unpaid  bal- 
ance of  his  wife's  subscription.  He  traveled  for  three  and 
one-half  months,  and  the  amount  fpr  such  time  ($583  33) 
was  credited  on  the  stock  account  of  Mrs.  Landes.  The 
company  first  changed,  and  finally  violated,  the  contract 
with  him,  thus  damaging  him  to  the  extent  of  $2,000.00, 
and  but  for  this,  the  stock  subscription  of  Mrs.  Landes 
•could  have  been  jxaid  off. 

The  prayer  was  for  a  cancellation  of  the  conveyance  to 
Thomson ;  that  an  accounting  with  him  be  had ;  for  in- 
junction and  receiver,  and  for  subpoena. 

The  answer  of  the  company  admitted  its  organization, 
as  charged,  but  denied  every  allegation  of  fraud  or  im- 
proper conduct  on  the  part  of  the  defendants,  or  either  of 
them,  in  express  terms,  and  set  up  the  facts  in  regard  to  the 
•company  and  its  business,  showing  that  its  indebtedness,  for 
which  Thomson  was  endorser,  was  about  $17,000.00,  and 
4illeging  that  he  had  not  only  acted  in  the  utmost  good  faith, 
.and  had,  in  no  sense,  mismanaged  the  affairs  of  the  com- 
pany, but  had  ever  acted  for  the  interest  of  the  other  stock- 
holders to  an  extent  that  surprised  those  famiKar  with  his 
•efforts  made  in  sustaining  the  credit  of  the  company,  which 
was  kept  at  a  high  standard  by  the  efforts  and  personal  risks 
made  by  him. 

It  expressly  denied  the  allegation  that  no  action  was 
ttaken  under  the  resolution  passed  at  tlie  stockholders' 
meeting  of  June  17 ;  assert^  positively  that  said  resolution 
was  intended  to  authorize  the  board  of  directors  to  tako 
any  action  they  might  deem  advisable,  and  affirms  that  the 
action  taken  by  the  board  on  the  7th  of  July  was  not  only 
in  accordance  with  said  resolution,  but  was  for  the  best 
interest  of  the  stockholders.  The  answer  also  denied  any 
)^£Qachof  the  contract  with  S.  J.  Lradeson  tibe  part#f  tha 
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company,  and  stated  that  said  Landes  voluntarily  aban- 
doned the  service  of  the  company,  and  received  not  only 
full  contract  pay,  but  more  than  his  services  entitled  him 
to ;  and  that  all  the  stock  subscriptions  had  been  paid,  ex- 
cept that  of  Mrs.  Landes. 

Tlie  answer  of  W.  S.  Thomson  adopted  the  answer  of 
the  company,  and  denied  that  he  ever  did  any  act,  or 
ever  had  any  purpose,  looking  to  getting  possession  of 
the  effects  of  said  corporation,  until  he  had  exhausted 
every  effort  to  effect  a  sale,  or  make  a  contract  that  would 
give  relief  to  the  company.  It  affirmed  that,  in  making 
the  proposition  accepted  by  the  directors,  on  said  7th  of 
July,  he  was  actuated  by  a  desire  to  protect  himself,  as 
endorser,  and  to  do  all  in  his  power  for  the  other 
stockholders,  and  denied,  in  terms,  that  he  ever,  at  any 
time,  did  any  act  with  a  view  to  having  the  stock  consid- 
ered worthless,  so  that  he  could  get  the  control  and  posses- 
sion of  the  property  and  assets  of  the  corporation.  The 
answer  alleged  the  indebtedness  paid  off  by  him  at  that 
time  to  be  $3,047.52,  and  the  existing  indebtedness,  out- 
side of  taxes,  to  be  $15,000,  and  tendered  complainants 
his  bargain,  if  the  latter  would  relieve  him  of  it.  It  denied 
that  he  controlled  or  mismanaged  the  business,  or  that  he 
ever,  directly  or  indirectly,  received  one  dollar's  benefit 
from  his  connection  with  the  company,  but  affirmed,  on 
the  contrary,  that  he  was  a  heavy  loser.  The  answer  also 
showed  that  the  property  purchased  by  him  from  the  com- 
pany would  have  been  exhausted  in  the  payment  of  the 
indebtedness  of  the  company,  handled  under  legal  process, 
it  being  salable  only  in  the  regular  course  of  business. 

The  affidavit  of  John  F.  Henry^  used  on  the  hearing, 
shows  that  he  was  a  stockholder,  owning  243  shares  of  the 
capital  stock  of  the  company ;  that  he  was  not  present  or 
represented  at  the  stockholders'  meeting  of  June  17,  but 
was  notified  of  it,  knew  and  approved  of  what  was  done, 
knew  and  approved  of  the  subsequent  action  of  the  board 
of  directors,  and  that  the  contract  with  Thomson  was  for 
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the  best  interest  of  the  stockholders.  The  affidavit  also 
discloses  a  full  knowledge  of  Thomson's  connection  with 
the  company,  and  declares  deponent's  approval  of  his  con- 
duct. 

The  affidavit  of  Z.  J.  Hillj  president  of  the  Gate  City 
National  Bank,  states  the  bonajidesol  all  Thomson's  trans- 
actions with  the  bank  in  connection  with  the  company's 
affairs,  and  also  that  the  indebtedness  to  said  bank  was  a 
legitimate  indebtedness  of  the  company,  which  Thomson 
offered  to  secure  by  a  transfer  of  the  property  conveyed 
to  him. 

The  chancellor  refused  the  injunction,  and  complainants 
excepted. 

Spencer  &  Way  ;  Henry  B.  ToMPKiNe,  for  plaintiffs  in 
error. 

Candler,  Thomson  &  Candler;  Hopkins  &  Glenn,  for 
defendants. 

Jackson,  Chief  Justice. 

The  defendant  corporation  being  indebted  to  the  Gate 
City  National  Bank  in  a  large  sum  of  money,  after  trying 
to  pay  or  secure  it  in  various  ways,  and  failing  in  all,  ac- 
cepted a  proposition  from  Thomson,  who  w^s  endorser  on 
their  notes  to  the  bank  (which  proposition  is  reported  at 
the  head  of  this  opinion),  to  shoulder  the  debt  on  the  terms 
therein  set  forth.  Whereupon,  Thomson  took  charge  of 
the  property  under  the  said  agreement,  and  discharged  the 
debt  by  an  arrangement  with  the  bank,  to  look  to  him 
individually  for  its  payment. 

All  the  stockholders  acquiesced  except  the  complainant, 
who  filed  her  bill  to  enjoin  the  consummation  of  the  agree- 
ment, on  the  ground  that  the  contract  is  ultri  vires^  be- 
cause Thomson  was  a  stockholder  and  director  at  the  same 
time  that  he  was  also  endorser  of  the  company's  paper.  It 
appears  that  the  complainant  had  not  paid  up  for  her 
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stock,  her  husband,  it  is  alleged  in  the  bill,  Toeing  em- 
ployed by  the  company  to  work  it  out,  and  pay  for  it  in 
that  way,  and  being  wrongfully  discharged.  The  husband 
also  joins  in  the  bill,  and  sets  up  his  rights  for  debts  due 
him  by  reason  of  this  employment  and  discharge. 

The  bill  is  sworn  to  by  one  of  the  counsel,  to  the  effect 
that  what  he  knows  of  his  own  knowledge  is  true,  and 
what  he  has  heard  he  believes,  but  he  docs  not  swear  that 
he  knows  of  his  own  knowledge  a  single  fact.  The  chan- 
cellor refused  the  injunction,  and  complainants  excepted. 

1.  The  chancellor  was  right  to  deny  the  application  for 
the  writ  of  injunction,  because  thp  facts  alleged  in  the  bill 
were  not  verified.  The  counsel  does  not  allege  that  he 
knew  a  single  fact  set  out  in  the  bill,  of  his  own  knowledge. 
A  mere  affidavit  of  belief  is  not  sufficient.  The  case  of 
Hone  <j&  Co,  vs.  Moody  et  aL<f  59  Ga.^^  731,  is  directly  on 
the  point,  and  rules  this  case.  The  answers  do  not  admit 
the  excuses  for  non-payment  of  her  share  by  the  wife,  nor 
any  indebtedness  or  wrong  to  the  husband.  So  that  the 
answers  do  not  verify  material  facts  in  the  bill,  and  there 
are  no  depositions  by  anybody,  and  the  sole  verification 
is  the  belief  of  counsel. 

2.  Complainants  in  equity  must  do  equity.  They  must 
come  in  with  clean  hands.  These  complainants,  according 
to  the  sworn  answers,  are  very  unclean.  They  have  not 
paid  for  the  stock,  and  yet  are  the  only  people  interested 
in  the  company  who  complain.  They  must  pay  up  before 
equity  will  listen  to  them — much  more  before  it  will  en- 
join defendants  from  paying  a  just  debt  to  an  innocent 
third  party,  and  stop  the  only  way  possible  to  pay  it,  ex- 
cept under  the  sheriff's  hammer,  after  expensive  litigation 
find  costs,  perhaps.  Therefore,  the  chancellor  was  right  to 
refuse  the  writ  on  this  ground.  All  who  had  paid  up  their 
stock  were  happy  that  the  arrangment  was  made  with 
Thomson;  these,  the  only  shareholders  who  had  not  paid 
for  their  shares,  alone  complain.  Code,  §3084;  CO  Ga,^ 
222. 
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3.  These  principles  are  ample  to  decide  the  only  question 
before  us  wilh  the  chancellor.  He  could  not  grant  an  in- 
junction on  such  a  verification  of  the  bill,  nor  could  he 
grant  it  in  aid  of  a  party  whose  default  in  paying  what  he 
subscribed  to  the  company,  as  his  share  in  the  venture, 
contributed  to  make  the  debt,  the  provision  to  pay  which 
necessitated  the  arrangement  with  Thomson. 

But  we  think  the  stockholders  empowered  the  directors 
to  make  the  arrangement  with  Thomson,  or  anybody  else; 
and  as  all  of  them,  except  this  defaulter,  are  satisfied,  it 
would  be  anything  but  equity  to  defeat  the  wishes  of  all 
the  others  to  gratify  her.  The  action  of  the  stockholders, 
we  think,  did  not  confine  the  directors  to  ono  mode  of  ar- 
ranging for  this  debt,  but  is  broad  enough  to  cover  that 
made  with  Thomson.  That  action  of  the  stockholders,  and 
the  subsequent  action  of  the  directors  in  agreeing  to  Thom- 
son's proposition,  will  appear  in  the  report  at  the  head  of 
this  opinion. 

Seo  Mor.  on  Corp,  240 ;  56  How.,  70;  1  Oa.,  171-2. 

Judgment  affirmed. 


Beardek  vs.  City  op  Madisok. 

1.  Ordinances  authorized  by  the  legislature  to  be  passed  by  a  manic- 
ipal  corporation  have  the  force  of  laws,  where  they  are  not  viola- 
tive of  the  constitution  of  the  state  or  the  United  States  or  the  laws 
of  the  land.  Such  ordinances  are  mere  police  regulations  of  the 
municipal  government. 

2.  A  municipal  ordinance  providing  that  "boys  and  other  persons 
unconnected  with  railroad  trains,  except  passengers  and  other 
persons  in  the  act  of  taking  passage,  are  prohibited  from  getting  off 
or  on  engines  or  cars  at  the  depot  or  elsewhere  in  the  city  limits," 
was  not  void  for  want  of  uniformity  or  as  being  unreasonable. 

(a.)  This  court  will  not  presume  that  the  municipal  authorities  will 
give  this  ordinance  an  unreasonable  construction,  so  as  to  prevent 
those  having  relatives  or  friends  arriving  or  departing  on  trains 
from  entering  thereon  to  see  after  their  safety  or  comfort. 

8.  A  general  charter  power  to  pass  all  laws  and  ordinances  that  the 
municipal  authorities  may  consider  necessary  for  the  preservation 
of  the  health,  peace,  prosperity  and  security  of  the  citizens  of  said 
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citjy  not  inconsistent  with  the  constitution  and  laws  of  this  state, 
would  anthoiise  the  passage  of  such  an  ordinance  as  that  stated 
above. 
December  3, 1881 

Municipal  Oorporations.  Railroads.  Constitutional 
Law.  Presumptions.  Powers.  Oharters.  Before  Judge 
Lawson.  Morgan  County.  At  Chambers.  December 
22, 1883. 

Reported  in  the  decision. 

McHenrt  &  McHbnkt  ;  F.  C.  Foster  ;  W.  R.  Mus- 
tik;  H.  W.  Baldwin  ;  J.  H.  Holland,  for  plaintiff  in  error. 

Calvin  Gborgs,  by  brief,  for  defendant 

Blandfobd,  Justice. 

The  plaintiff  was  charged  with  having  violated  city  ordi- 
nance 103,  which  ordinance  provides  that  ^^  boys  and  other 
persons  unconnected  with  railroad  trains,  except  passen- 
gers and  other  persons  in  the  act  of  taking  passage,  are 
prohibited  from  getting  off  or  on  engines  or  cars  at  the 
depot  or  elsewhere  in  the  city  limits,"  and  provides  a  pen- 
alty. The  plaintiff  in  error  admitted  having  violated  this 
ordinance ;  he  was  fined,  and  petitioned  for  a  writ  of  eer- 
tiarctriy  which  was  refused  by  the  judge  of  the  superior 
court,  and  this  is  arraigned  as  error. 

(1.)  It  is  insisted  that  this  ordinance  is  violative  of  para- 
graph 3,  section  1,  constitution  of  this  state :  ^^  No  person 
shall  be  deprived  of  life,  liberty  or  property,  except  by 
due  process  of  law." 

(2.)  That  the  same  is  not  uniform,  and  is  unreasonable, 
and  therefore  void. 

(3.)  Because  the  charter  does  not  authorize  the  ordi- 
nance. 

1 .  Ordinances  authorized  by  the  legislature  to  be  enacted 
by  a  municipal  corporation  have  the  force  of  laws,  where 
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the  same  are  not  violative  of  the  constitution  of  the  state 
or  the  United  States  and  the  laws  of  the  land,  such  ordi- 
nances are  mere  police  regulations  for  the  welfare  and 
proper  regulation  of  the  municipal  government.  Perdue 
vs.  MUs,  18  Ga,j  586  ;  12  Minn.,  41 ;  2  Yates  (Pa.),  493; 
i  Dillon  Munic.  Cor.,  §308,  (245),  and  numerous  cases 
cited. 

2.  The  next  question  is  as  to  the  uniformity  and  reason- 
ableness of  the  ordinance.    We  fail  to  see  any  want  of  uni- 
formity in  the  ordinance,  or  that  the  same  is  unreasonable. 
It  strikes  us  that  the  ordinance  is  not  only  reasonable,  but 
quite  proper ;  it  is  in  favor  of  life  and  limb,  and  is  also  made 
for  the  convenience  of  those  operating  the  cars  and  engines 
also  for  passengers.     We  will  not  presume  that  the  city 
authorities  will  give  this  ordinance  an  unreasonable  con 
struction,  so  as  to  prevent  those  having  relatives  or  friends 
arriving  or  departing  on  the  trains  from  entering  thereon 
to  see  after  their  safety  or  comfort.     When  such  a  case 
arises,  then  we  presume  the  authorities  will  so  construe 
this  ordinance  as  not  to  apply  to  such  persons. 
.  8.  This  ordinance  is  not  inconsistent  with,  or  beyond  the 
powers  granted  to  the  city  by  its  charter. 

Acts  of  1866,  p.  284,  acts  of  1830,  p.  212,  provide  that 
t^e  mayor  and  council  shall  have  the  power  to  pass  all 
laws  and  ordinances  that  they  may  consider  necessary  for 
tiie  preservation  of  the  health,  peace,  prospenty,  comfort 
and  security  of  the  citizens  of  said  city,  not  inconsistent 
with  the  constitution  and  laws  of  this  state.  This  is  a 
broad  grant  of  power,  and  fully  includes  the  power  to  pass 
the  ordinance  complained  of. 

Judgment  affirmed. 
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Beatty  et  al.  vs.  Benton,  executrix. 

1.  A  deed,  made  in  1854,  conveying  a  lot  in  the  city  of  Augusta  to  a 
white  person  for  the  use  of  certain  free  persons  of  color,  was  void. 

2.  Where  a  free  person  of  color,  in  ]>osse3sion  of  such  a  lot  in  1854^ 
having  erected  two  houses  upon  it,  left  one  moiety  in  possession 
of  his  wife  and  one  in  possession  of  his  daughter,  and  the  state 
never  escheated  the  property  until  after  the  emancipation  of  slaves 
and  the  placing  of  free  persons  of  color  upon  the  same  footing  as 
white  people,  in  regard  to  real  property,  this  possession  is  good 
against  the  claim  of  all  others ;  and  a  verdict  and  decree  giving  to 
each  one  her  share  was  right. 

8.  The  decree  is  the  more  equitable  because  the  complainant  paid 
one-half  of  the  purchase  money.  Cases  of  this  sort,  under  the 
anomalous  condition  of  such  property  remaining  in  the  possession 
of  persons  who  could  not  formerly  hold  title  thereto,  should  be 
adjudicated  under  broad  views  of  natural  equity. 

(a.)  There  is  nothing  in  the  minor  points  made  to  change  the  result. 
January  6»  1886. 

Negroes.  Title.  Trusts  and  Trustees.  Fossiession. 
Before  Judge  Pottlb.  Richmond  Superior  Court.  April 
Term,  1884. 

To  the  facts  stated  in  the  decision  it  is  only  necessary 
to  add  the  following  * 

This  case  was  brought  by  Fanny  Gardner  against  Frances 

Beatty  et  al.    The  jury  found  the  following  verdict : 

"We,  the  jury,  find  for  the  complainant  the  exclusive  right  and  fee 
simple  title  to  that  portion  of  said  property  now  occupied  by  her." 

Defendants  moved  for  a  new  trial,  which  was  refused, 

and  they  excepted.    Pending  the  case  in  the  Supreme 

Court,  complainant  died,  and  her  executrix,  who  was  also 

her  sole  legatee,  was  made  a  party  in  her  stead. 

Saleh  Dutcheb  ;  Thos.  S.  Bean,  for  plaintiffs  in  error. 

Foster  &  Lamar,  for  defendant 

Jackson,  Chief  Justice. 

This  is  a  bill  filed  by  Fanny  Gardner  against  Frances 
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Beatty  and  children,  to  settle  her  title  to  one-half  of  a  lot 
in  Augusta,  occupied  by  her,  while  Frances  occupied  the 
other  half.  The  lot  was  bought  by  Thomas  Gardner,  de- 
ceased; in  1854,  and  one-half  the  purchase  money  was 
paid  by  him,  and  the  other  half  by  complainant,  who  was 
his  wife.  Frances,  the  defendant,  was  the  daughter  by  a 
former  wife  of  deceased,  and  married  Beatty  afterwards. 
Up  to  that  time,  the  lot  was  one,  only  one  house  being  on 
it,  then  it  became  crowded,  and  was  divided,  and  a  house 
built  for  Beatty  and  wife,  who  occupied  it  ever  since.  All 
the  parties  were  free  persons  of  color  before  the  war. 
When  the  purchase  was  made  in  1854,  a  deed  was  taken 
to  the  property  in  the  name  of  Robertson,  trustee,  a  white 
person,  to  the  use  of  Fanny  and  Frances  for  life,  and  then 
to  the  next  of  kin  of  Thomas  Qardjier.  If  that  trust  deed 
was  valid  when  made,  the  complainant  only  had  a  life 
estate,  and  having  died  and  left  a  will  since  this  writ  of 
error  was  brought,  she  and  her  testatrix  now  can  take  noth- 
ing. So  that  the  verdict  and  decree  being  that  she  shall 
keep  the  half  set  apart  to  her  in  the  division,  and  so  long 
in  her  possession,  is  wrong,  if  that  trust  deed  be  operative. 

1.  Under  the  decision  of  this  court,  in  Siooll  et  al.  vs. 
Oliver  et  ah^  61  Oa.^  248,  that  deed,  as  the  law  of  Georgia 
stood  in  1854,  was  void.  So  in  the  PlantenP  Loan  and 
Savings  Bank  vs.  Johnson  et  al.jlO  Oa.j  302  (an  Augusta 
case),  the  same  point  is  decided  emphatically,  based  on 
the  act  of  1818,  Cobb's  Digest,  p.  993.  Therefore  the  trust 
deed  is  out  of  the  way. 

2.  When  the  law  freed  slaves  in  Georgia  and  put  free 
persons  of  color,  as  to  real  property,  on  the  same  footing  as 
whites,  this  lot,  as  divided,  was  in  possession  of  these 
two  colored  women,  a  moiety  with  a  house  on  it,  erected 
by  the  husband  and  father,  in  possession  of  each.  The 
primary  element  of  title,  possession,  being  thus  in  each, 
and  the  state  never  having  escheated  the  property  whilst 
the  old  law  stood,  this  possession  is  good  against  the  claim 
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of  all  others,  and  the  verdict  and  decree  giving  each  her 
several  share  is  right. 

3.  The  decree  is  all  the  more  equitable,  because  com- 
plainant paid  one-half  of  the  purchase  money.  Oases  of 
this  sort,  under  the  anomalous  condition  of  such  property 
remaining  in  the  possession  of  a  class  of  persons  who  could 
notformerly  hold  title  thereto,  should  be  adjudicated  under 
broad  views  of  natural  equity. 

There  is  nothing  in  the  minor  points  made  by  the  able 
and  indefatigable  counsel  for  plaintiffs  in  error  which  can 
unsettle  the  result  which  the  above  principles  necessitate, 
we  think,  as  the  law  of  this  case. 

Judgment  affirmed. 


Oartwrigut  v8.  Bessmak,  agent. 

Although,  on  an  application  for  an  exemption  of  personalty  made  by 
the  wile,  the  petition  may  not  allege  that  the  property  was  her 
husband's,  yet,  if  in  the  affidavit  of  the  value  of  the  property  and 
the  list  of  creditors,  she  does  not  so  affirm,  it  Is  sufficient,  and  the 
record  of  the  homestead  is  admissible  in  evidence. 
December  19, 1884. 

Homestead.  Exemption.  Husband  and  Wife.  Evi- 
dence. Before  Judge  Lawson.  Greene  Superior  Court. 
March  Term,  1884. 

A  county  coQTtfi./a,  in  favor  of  Bessman,  agent,  against 
W.  0.  Cartwright  was  levied  on  an  iron  safe,  and  the  wife  of 
the  latter^  Mrs.  Martha  T.  Cartwright,  claimed  it  as  having 
been  set  apart  as  an  exemption.  The  case  was  carried  to  the 
superior  court  by  appeal,  and  submitted  to  the  presiding 
judge  without  a  jury.  Theonly  question  made  was,  whether 
the  exemption  granted  was  void,  because  the  petition  did 
not  state  to  whom  the  property  sought  to  b9  exempted 
belonged,  the  application  being  made  by  a  married  woman 
This  was  admitted,  but  it  was  claimed  that  the  defect  was 
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cured  by  the  following  affidavit,  which  was  attached  to  the 
petition  and  recorded  with  it : 

"  Personally  came  Mrs.  Martha  T.  Cartwright,  and  on  oath  says 
the  foregoing  application  is  a  true  and  correct  valuation  of  all  the 
property  of  her  husband,  "W.  C.  Cartwright,  and  also  a  true  list  of 
creditors,  and  all  of  said  creditors  have  been  served  with  notice  of 
her  application." 

The  court  adjudged  the  property  subject;  claimant 
moved  for  a  new  trial,  which  was  refused,  and  she  excepted^ 

Jambs  B.  Park,  for  plaintiff  in  error. 

W.  H.  Branch,  by  brief,  for  defendant. 

Jackson,  Chief  Justice. 

The  single  question  made  by  this  record  is,  whether  an 
exemption  of  personalty  on  the  application  of  the  wife  is 
bad,  and  should  be  ruled  out  in  a  claim  case  as  invalid  and 
void,  where  the  record  shows  that  she  did  not  in  her  petition 
set  out  that  the  property  was  her  husband's,  yet  in  the  affida- 
vit, of  the  value  of  the  property  and  list  of  creditors  she  does 
so  affirm,  and  where  that  affidavit  is  part  of  the  record 
of  the  homestead  and  exemption  in  evidence.  In  CI  Ga.j 
105,  a  homestead  and  exemption  was  held  invalid  where 
the  proceedings  did  not  show  that  fact. 

This  affidavit  is  part  of  the  proceedings,  and  does  show 
the  ownership  of  the  property  and  the  creditors  of  the 
husband.  So  is  65  Oa.y  347.  We  think  that  the  exemp- 
tion is  good,  inasmuch  as  the  record  shows  the  ownership 
of  the  husband,  and  such  is  the  spirit  and  reasoning  in 
those  cases. 

Judgment  reversed. 
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Jordan  et  al.  vs.  Gauldbn,  next  friend,  j^ 

71    101 

1.  Where  an  application  for  injunction  was  heard  upon  tlie  bill,  an-   (129    w 
Bwer  and  exhibts  attached  to  each  of  them,  without  other  proof, 

they  were  a  part  of  the  record  in  the  case,  and  there  was  no  neces- 
sity  to  copy  them  in  the  bill  of  exceptions, 
(a.)  AVhere  there  are  several  defendants  to  a  b'll  in  equity,  and  from 
a  jud^pnent  granting  an  injunction  one  of  the  defendants  desires 
to  except,  it  is  not  necessary  for  him  to  bring  up  his  co-defendants 
in  the  bill  and  to  serve  them  with  the  bill  of  exceptions  and  writ 
of  error. 

2.  The  Krant  or  refusal  of  an  injunction  is  largely  in  the  discretion  of 
the  jtidge,  and  unless  he  has  abused  that  discretion,  this  court  will 
not  interfere. 

(a.)  Had  the  defendants  in  the  bill  relied  solely  on  the  demurrer 
filed  thereto,  there  might  perhaps  have  been  no  ground  left  to  the^ 
chancellor  for  the  exercise  of  his  discretion,  but  when  they  went 
further  and  filed  an  answer  in  aid  of  the  demurrer,  and  that  an- 
swer was  not  full  as  to  all  the  matters  set  forth  in  the  bill,  this 
court  cannot  say  that  there  was  not  something,  in  view  of  tho  pe- 
culiar facts  of  the  case,  that  might  not  be  seized  upon  to  arrest  the 
sale  until  the  complainant's  rights  could  be  looked  into 

(6.)  The  complainant's  rights,  if  any  she  has,  do  not  depend  upon 
the  sufficiency  of  the  evidences  of  her  title,  but  upon  an  effort  to 
trace  her  funds  into  the  property  in  controversy,  and  the  amount 
invested,  and  the  specific  property  in  which  it  is  thus  invested,  is 
left  in  doubt,  which  may  be  cleared  up  upon  a  full  hearing, 

(c.)  The  frame  of  this  bill  is  imperfect,  and  some  necessary  aHega- 
tions  are  either  wholly  wanting,  or  are  deficient  in  fullness  or  in 
certainty,  but  these  defects  may  be  cured  by  amendment 

(d.)  It  is  not  apparent  that  the  objection  of  multifariousness  or  mis-* 
joinder  of  parties  and  causes  of  action  is  well  founded. 

{e.)  The  defence,  if  not  entirely,  is  largely  technical,  which  is  a  cir- 
cumstance not  to  be  overlooked  in  requiring  an  investigation  of  the 
dealings  between  these  parties,  so  far  as  they  affect  complainant's 
rights. 

(/*. )  This  court  has  not  treated  the  bill  and  its  exhibits  as  evidence,  aa 
they  certainly  are  not,  any  further  than  they  are  made  effectual  for 
that  purpose  by  what  the  answer  discloses  or  by  what  it  fails  to^ 
disclose. 

(g.)  The  verification  of  a  bill  by  a  next  friend,  who  swears  to  noth«> 
ing  of  his  own  knowledge  going  to  show  the  rights  of  tlie  complain** 
ant,  except  the  use  of  certain  land  in  which  she  claims  an  interest 
for  the  purpose  of  making  turpentine,  and  consequent  injury 
theieta,  would  not  be  sufficient,  without  more,  to  authorize  the 
grant  of  an  injunction* 
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(h.)  It  was  discretionary  with  the  judge  to  impose  terms  as  to  the 
grant  of  this  injunction.  He  has  not  seen  proper  to  do  so,  and  this 
court  has  no  power  to  compel  him  to  exercise  it ;  if  it  had,  it  would 
not  control  his  discretion  in  this  case. 

(2.)  Any  modification  of  the  injunction  that  may  be  deemed  proper 
can,  and  doubtless  will,  be  made,  upon  application  to  the  ehanoel- 
lor.  No  such  question  was  passed  upon  by  the  judge  when  the 
case  was  before  him,  and  it  is  still  in  bis  power  to  order  it,  if  he 
shall  think  it  right  to  do  so. 
December  19, 1884. 

Mamie  L.  Gaulden,  a  minor,  by  her  next  friend,  D.  L 
Gaulden,  filed  her  bill  against  R.  Jordan  and  J.  W.  Holli- 
day,  composing  the  firm  of  Jordan  &  Company,  her 
mother,  Mrs.  Laura  6.  G.  Winn,  and  the  sheriff  of  libe^rty 
county,  alleging,  m  brief,  as  follows : 

Complainant  is  a  minor,  aged  14,  a  daughter  of  Wm.  B. 
Gaulden,  who  died  in  Liberty  county  in  the  year  1873 
leaving,  as  his  only  heirs,  his  widow  (who  afterwards  mar 
ried  Theo.  N.  Winn,  a  resident  of  Brooks  county)  and 
complainant;  the  estate  of  Gaulden  was  large,  but  in- 
solvent, and  in  January,  1873,  a  year's  support  of  $1,250 
each  was  duly  set  apart  to  the  widow  and  child,  a  copy  of 
said  proceedings  being  set  out  in  exhibit "  A."  attached  to 
bill ;  that  no  part  of  said  year's  support  has  ever  been  paid 
to  complainant,  but  that  her  mother  received  the  part  be. 
longing  to  complainant  ($1,250),  and  invested  of  it  $45  in 
the  Coney  flat  tract  of  land,  $20  in  five  building  lots  in 
the  town  of  Hinesville,  $55  in  600  acres  of  the  Rice  Hope 
tract,  lying  east  of  the  Atlantic  and  Gulf  Railroad,  and  $6 
in  the  tract  of  land  lying  west  of  Horse  Creek,  containing 
390  acres,  purchasing  the  above  described  lands  on  the 
eth  of  July,  1864,  at  the  sale  of  the  administrator  of  said 
estate,  and  taking.deeds  fromtheadministrator  to  herself 
and  complainant  jointly;  said  lands  lying  in  Liberty  CQunty, 
and  more  fully  described  in  the  exhibits  "B,l,  2,<J  and  4." 
On  August  20th,  1877,  Mrs.  Winn,  complainant's  mother, 
invested  $825  of  the  year's  support  belonging  to  complain- 
ant in  the  balance  of  the  Mill  Haven  and  Rice  Hope 
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tracts  of  land,  containing  4,263  acres,  which  were  conveyed 
to  her  on  the  20th  of  August,  1877,  by  the  sheriff  of  Liberty 
counly,  the  said  tracts  of  land  being  in  Liberty  county, 
and  more  particularly  described  in  exhibit  "C."  By  mis- 
take or  inadvertence  in  the  draftsman  of  said  sheriff's  deed 
to  the  Mill  Haven  and  Rice  Hope  tracts,  the  name  of  com- 
plainant was  omitted  or  left  out  of  the  deed.  Mrs.  Winn 
is  now  due  her  the  balance  of  said  year's  support,  amount- 
ing to  $299,  besides  interest.  The  administrator  of  said 
estate  filed  a  bill  to  marshal  the  assets,  and,  in  that  case, 
Mrs.  Winn  obtained  a  decree  that  all  of  the  property  of 
the  estate  be  sold ;  that  out  of  the  proceeds,  the  expenses  of 
administration  and  the  year's  support  before  mentioned 
be  first  paid,  and  afterwards,  the  decree  obtained  by  Mrs. 
Winn.  At  the  November,  1883,  term  of  Liberty  superior 
court,  Jordan  &  Oo.  foreclosed  a  mortgage  against  Mrs. 
Winn,  not  only  upon  the  above  described  land  of  Mrs. 
Winn,  but  also  upon  the  above  described  lands  of  com- 
plainant, for  the  sum  of  $550  and  costs,  and  that  aji.fa, 
has  issued,  which  har  'leen  levied  upon  all  the  lands  above 
described  of  Mrs.  Winn  and  complainant,  except  300  acres 
of  the  Mill  Haven  tract,  by  the  sheriff  of  Liberty  county 
who  is  about  to  sell  the  property,  having  already  made 
advertisement.  The  lands  have  been  "turpentined"  and  are 
of  very  little  value  at  the  present  time,  the  greater  por- 
tion being  low  palmetto  flats,  and  unfit  for  cultivation; 
and,  if  the  lands  are  sold,  they  will  not  bring  enough 
to  pay  the  claims  of  Jordan  &  Oo.  and  complainant,  and 
that  the  claim  of  complainant  ought  to  be  paid  before  that 
of  Jordan  &  Company.  There  is  no  other  property  of  Mrs. 
Winn,  out  of  which  complainant's  debt  can  be  made,  and 
the  sale  would  put  her  claim  in  great  jeopardy.  Jordan  & 
Co.  have  boxed  the  four  tracts  of  land,  amounting  to  1,492 
acres,  set  forth  in  exhibit  "B,  1,  2,  3  and  4,"  and  worked 
them  for  turpentine  for  two  years  ;  have  received  and  sold 
the  turpentine  therefrom,  of  the  value  of  $2,000,  or  otlier 
large  sum,  and  have  "girded"  and  injured  the  lands  of 
.V  73-14 
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complainant  in  the  sum  of  $2,000.00,  or  other  large 
sum.  She  has  never  received  anything  therefor,  and 
being  a  minor,  could  not  consent  to  the  use  of  her  lands 
or  its  damage,  and  Jordan  &  Co.  are  justly  indebted  to  her 
$2,000,  or  other  large  sum,  for  the  turpentine  and  damages. 
Jordan  &  Co.  have  damaged  her  one-half  interest  in  the 
Mill  Haven  and  Rice  Hope  tracts,  containing  4,263  acres, 
and  more  fully  described  in  exhibit  "0,"  in  the  sum  of 
:$10,000,  by  taking  the  turpentine,  boxing  the  trees  and 
•exposing  the  timber  to  fire ;  and  that  for  this  they  are  in- 
'debted  to  her  in  the  sum  of  $10,000,  or  other  large  bum. 
The  mortgage  ^.yb.  of  Jordan  &  Co.  is  not  a  valid  claim 
upon  the  property  of  Mrs.  Winn;  the  debt  was  a  loan 
by  Jordan  &  Oo.  to  her  husband,  who  prevailed  upon,  and 
persuaded  a?nd  coerced  Mrs.  Winn  into  giving  the  mortgage 
upon  her  lands  and  her  daughter's,  described  in  exhibits 
"B,  1, 2, 3  and  4"  and  *'0,"  Jordan  &  Co.,  well  knowing  that 
it  was  a  debt  of  the  husband.  The  said  husband  got  the 
money  and  used  it  for  his  own  purposes,  and  Jordan  &  Co. 
charged  the  loan  to  the  husband  on  their  books ;  and  there* 
fore  the  debt  is  not  one  of  Mrs.  Winn's.  Jordan  &  Co.  had 
full  notice  that  complainant  owned  the  lands  described  in 

•  exhibit  "B,  1,  2, 3  and  4."  The  Aultman  Taylor  Company 
holds  a  mortgage  of  $1,000  upon  the  300  acres  of  the  Mill 
Haven  tract,  not  covered  by  the  mortgage  of  R.  Jordan  & 
Co.,  and  Mrs.  Winn  is  unable  to  pay  the  debts  against  her. 
Complainant  has  never  had  a  guardian  appointed  for  her, 
and  is  now  without  one.     The  administrator  of  the  estate 

•  of  Gaulden  has  never  been  discharged.  Both  members  of 
the.firmof  Jordan  &  Co.  reside  in  the  state  of  South  Car- 
olina. The  prayer  was  Uiat  Jordan  &  Co.  be  restrained 
from  collecting  their^.^.,  and  be  decreed  to  pay  complain- 
;ant  the  damages  claimed;  that  Mrs.  Winn  be  eiyoined 
ifrom  disposing  of  said  land^and  that  she  be  decreed  to  pay 
^complainant  the  balance  due  her  of  the  year's  support, 
and  also  the  anoount  claimed  by  Jordan  &  Co.,  instead  of 
paying  it  to  them ;  or  that  the  land  be  sold,  and  that  cma- 
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plainant  be  first  paid  from  the  sale  her  year's  support  and 
interest,  and  that  Jordan  &  Co.  be  decreed  to  pay  to  com- 
plainant the  said  sum  of  $550,  in  case  it  is  collected ;  and 
that  said  sum  of  money,  if  collected,  be  held  in  said  court, 
and  not  allowed  to  go  out  of  the  state  ;  that  said  sheriff's 
deed,  of  which  exhibit  "0"  is  a  copy,  be  corrected  so  as  to 
insert  complainant's  name,  and  thus  speak  the  truth ;  or 
tiiat  Mrs.  Winn  be  decreed  to  make  her  a  title  to  an  undi- 
vided one-half  interest  in  the  Mill  Haven  and  Rice  Hope 
tracts.    General  relief  was  prayed  for. 

Discovery  was  waived  as  to  all  of  the  defendants,  except 
Mrs.  Winn,  and  the  prayer  was  that  she  make  full  answer. 

There  was  also  a  prayer  to  enjoin  the  sheriff  from  selling, 
until  the  right  of  complainant  could  be  ascertained  and  de- 
creed ;  to  perpetually  enjoin  him  from  selling  any  of  the 
lands  of  complainant  under  the  said  mortgage ^.y^.,  and 
from  paying  over  the  money  collected ;  or  that  may  be  col- 
lected, under  the ^.  fa.  to  Jordan  &  Co.,  or  their  attorneys, 
and  that  he  hold  the  same  subject  to  the  order  of  the 
court. 

Then  follows  the  usual  prayer  for  subpoena  against  Mrs. 
Winn,  Jordan  <fc  Company,  and  the  sheriff  of  Liberty 
county. 

Subsequently,  and  before  the  hearing  under  the  order 
to  show  cause,  Mrs.  Winn's  husband  (Theo.  N.  Winn)  was 
made  a  party  defendant. 

The  exhibits  to  the  bill  were  as  follows : 

Exhibit  "A"  consisted  of  a  certified  copy  of  the  year's  sup  • 
port  proceedings,  showing  that  $2,500  were  duly  set  apart 
to  the  widow  and  minor  child  of  Wm.  B.  Qaulden,  with 
the  order  that  the  administrator  pay  this  amount  to  Mrs. 
Winn  (then  Mrs.  Qaulden). 

Exhibit  "B 1"  consisted  of  acopy  of  a  deed  made  by  E.  P. 
Miller,  as  administrator  of  the  estate  of  Gaulden,  on  6th  of 
July,  1874,  to  Laura  G.  Gaulden  and  child,  whereby,  for  a 
consideration  of  sixty  dollars,  he  conveyed  property  de- 
foribed  a8.f<dlow8 :  <<  All  that  tract  or  parcel  of  land,  oon- 
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taining  five  hundred  acres,  more  or  less,  and  known  as  the 
Coney  Flat  tract,  lying  and  situate  in  the  17th  district  Q. 
M.,  said  county  of  Liberty,  and  bounded  as  follows."  (There 
are  no  boundaries  and  no  further  description ;  the  tenendum 
clause  then  follows.)  There  is  on  this  deed  a  memoran- 
dum, purporting  to  be  a  copy  of  a  certificate  of  record* 
made  in  Liberty  county,  October  1, 1874. 

Exhibit  *'B  2"  consisted  of  a  copy  of  a  deed  made  by  the 
same  administrator,  on  the  6th  of  July,  1873,  to  Laura  Q. 
Gaulden,  for  self  and  as  next  friend  of  her  infant  child, 
Mary  Q.  For  a  consideration  of  forty  dollars,  the  deed  con- 
veys property  therein  described  as  follows :  "  Five  building 
lots,  being  in  the  said  town  of  Hinesville,  and  numbered, 
each  lot  containing acres,  more  or  less." 

This  is  followed  by  a  memorandum  of  the  record  made 
October  8rd,  1874. 

Exhibit  *'B  3"  consisted  of  a  copy  of  a  deed  made  by  the 
same  administrator,  on  the  6th  day  of  July,  1874,  to  Laura 
Q.  Qaulden  and  child.  For  a  consideration  of  $110,  prop- 
erty is  conveyed,  described  in  the  exhibit  as  follows :  "All 
that  tract  of  land  lying  east  of  the  Atlantic  and  Gulf  Rail- 
road, being  a  part  reserved  from  the  homestead  laid  off 
from  the  Rice  Hope  place,  containing  602  acres,  more  or 
less,  and  bounded  as  follows :  north  and  west  by  lands  of  G. 
G.  W.  Walthour,  east  by  lands  of  P.  W.  Fleming,  and  south 
by  the  Atlantic  and  Gulf  Railroad." 

There  is  a  memorandum  or  record  made  October  20, 1874. 

Exhibit  "B  4"  consists  of  a  copy  of  a  deed  made  by  the 
same  administrator  to  Laura  G.  Gaulden  and  child,  on  the 
6th  of  July,  1874,  whereby,  for  a  consideration  of  twelve 
dollars,  he  conveys  property  described  in  this  exhibit  as 
follows :  '•  All  that  tract  of  land  lying  west  of  Horse  Creek, 
containing  three  hundred  and  ninety  acres,  more  or  less, 
and  bounded  as  follows."  (No  boundaries  and  no  further 
description.)  This  purports  to  have  been  recorded  Octo- 
ber 1,1874. 

Exhibit  "0"  consisted  of  a  copy  of  an  execution,  issning 
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out  of  the  superior  court  of  Liberty  county,  on  the  5th  day  of 
June,  1876,  in  favor  of  Laura  Q.  Winn,  lately  Laura  G.  Gaul 
den,  and  against  the  property  of  the  estate  of  Wm.  B.  Gaul- 
den,  in  the  sum  of  nine  thousand  dollars  principal,  with  in- 
terest from  the  1st  day  of  January,  1859,  based  on  a  decree 
rendered  May  17, 1876.  The  levy  is  endorsed  on  same,  and 
also  a  memorandum  of  the  sheriff  setting  forth  that  he  had 
sold  all  of  the  real  property  and  nearly  all  of  the  personal 
property  to  Mrs.  Laura  G.  Winn.  Then  follows,  as  a  part 
of  the  same  exhibit,  what  purports  to  be  an  uncertified 
copy  of  the  sheriff's  deed  to  Mrs.  Winn.  This  recites  that 
Mrs.  Winn  bid  in  the  property  at  the  sale,  and  for  the  bid 
of  $1,650,  he  conveys  to  her  property  described  as  follows  : 
"  The  aforesaid  two  tracts  of  land  within  the  said  county 
of  Liberty,  and  known  respectively  as  the  Mill  Haven  and 
Rice  Hope  plantations,  containing  in  the  aggregate  the 
sum  of  four  thousand  two  hundred  and  sixty-three  acres." 

The  endorsement  on  the  fi.  fa.  states  that  the  Mill  Haven 
tract  contains  2,455  acres  and  the  Bice  Hope  tract  1,803, 
and  gives  the  boundaries  of  each. 

Then  follows  a  record  made  October  3, 1877. 

Exhibit  "D''  is  a  certified  copy  of  the  verdict  and  decree 
in  the  equity  suit,  brought  by  the  administrator  of  the 
estate  of  Gaulden  to  marshal  assets,  wherein  Mrs.  Winn 
obtained  her  decree. 

The  only  affidavit  to  the  bill  was  by  the  next  friend  of 
complainant,  and  was  as  follows: 

"In  person  came  before  the  undersigned  D.  L.  Gaulden,  next  friend 
of  Mamie  L.  Gaulden,  complainant  in  the  foregoing  bill,  who,  being 
sworn,  says  that  what  is  contained  in  the  above  bill,  so  far  as  relates  to 
his  own  act  or  deed,  is  true  to  his  own  knowledj^e.  And  deponent  knows 
of  the  damages  referred  to,  and  as  alleged  of  his  own  knowledge,  and 
that  which  refers  to  the  act  or  deed  of  any  other  person,  he  believes 
to  be  tme." 

Jordan  &  Oompany  alone  showed  cause  against  the  grant 
of  an  iignnction,  and  alone  filed  an  answer.  They  filed  a 
demurrer  on  the  following  grounds : 
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(1.)  Because  there  is  no  equity  in  the  said  bill  as  to 
these  defendants. 

(2.)  Because  the  complainant  shows  that  she  has  an 
adequate  remedy  at  law  as  to  these  defendants. 

(3.)  Because  the  complainant  does  not  set  forth  any 
cause  of  relief  as  to  these  defendants. 

(4.)  Because  the  said  bill  is  multifarious. 

(5. )  Because  there  is  a  mi^oinder  as  to  these  defendants. 

The  bill  of  exceptions  states  that  they  also  urged  that  no 
bond  had  been  given  by  complainant  to  answer  in  dam- 
ages to  respondents. 

The  answer  of  Jordan  &  Company  was,  in  brief,  as  fol- 
lows: 

They  are  residents  of  the  state  of  South  Carolina  and 
are  the  plaintiffs  in  the  mortgage  fi.fa.  mentioned  in  the 
bill,  which  has  been  levied  upon  the  property  mortgaged 
to  them;  they  attach  a  copy  of  the  mortgage  to  their 
answer,  and  mark  it  exhibit  "A."  They  took  the  mortgage 
in  entire  good  faith,  not  doubting  that  the  mortgagor,  Mrs. 
Winn,  was  the  absolute  and  exclusive  owner  of  all  the 
property  mortgaged,  they  confiding  in  the  warranty  which 
she  made  in  the  mortgage  and  the  assurance  received  by 
them  that  she  was  such  owner.  They  expressly  and  posi- 
tively aver  that  they  had  no  knowledge  or  notice  of  any 
claim  or  interest  of  the  complainant,  the  said  Mamie  Q. 
Gaulden,  in  the  property  or  in  any  part  of  it  until  after 
the  filing  of  the  present  bill.  This  claim  has  surprised 
them,  and  the  mortgage  would  never  have  been  take^i 
with  any  notice  of  it,  or  any  reason  known  or  suspected  by 
them,  for  questioning  the  title  and  ownership  of  Mrs.  Winn 
as  to  all  of  the  property.  The  amount  of  the  note  secured 
by  the  said  mortgage  ($1,475.56)  represents  the  balance 
due  to  them  for  advances  made  to  Mrs.  Laura  Q.  Winn. 
These  advances  were  made  reluctantly  and  unwillingly, 
but  as  a  matter  of  accommodation  and  with  the  full  assur- 
ance that  they  were  being  amply  secured.  They  employed 
an  attorney  at  law,  resident  and  practicing  in  the  county 
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of  Liberty,  to  draw  the  mortgage  and  see  to  its  being 
proper  security ;  and  they  presumed  that  this  duty  would  be 
properly  attended  to.  They  always  supposed  and  under- 
stood that  fhese  advances  were  being  made  to  Mrs.  Winn; 
they  made  them  to  her  and  upon  the  receipt  of  her  hus- 
band as  her  agent,  they  believing  that  she  was  cognizant 
of  these  receipts.  They  say,  however,  that  Mrs.  Winn 
pleaded  in  Liberty  superior  court  that  the  debt  was  her 
husband^  and  they  obtained  judgment  for  $550.00  of  the 
amount  claimed,  and  will  therefore  lose,  in  any  event,  the 
greater  part  of  their  money  advanced  in  good  faith.  They 
deny  the  interest  of  complainant  in  the  property  mort- 
gaged, or  any  part  thereof,  and  they  call  for  strict  proof  as 
to  all  of  these  allegations.  They  deny  that,  by  mistake 
or  inadvertence  of  the  draftsman,  the  name  of  the  com- 
plainant was  left  out  of  the  deed  to  the  Mill  Haven  and 
Rice  Hope  tracts,  and  say  that,  in  any  event,  such  mistake 
or  inadvertence  ought  not  to  affect  or  prejudice  them. 

They  denjr  that  they  have  improperly  worked  the  lands 
mentioned  by  complainant,  and  that  they  have  inflicted 
any  damage  upon  the  trees,  except  such  as  was  necessarily 
incident  to  their  boxing  and  working  for  turpentine  pur- 
poses, for  which  right  they  have  paid  Mrs.  Winn  in  full. 
They  say  that  they  are  not  indebted  to  Mrs.  Winn  or  com- 
plainant for  such  damage  or  for  any  other  matter  or  thing. 
Mrs,  Winn,  in  the  suit  on  the  note  secured  by  the  mort- 
gage (a  suit  determined  at  the  November,  1883,  term  of 
Liberty  superior  court),  in  addition  to  her  other  pleas, 
pleaded  that  they  had  damaged  her  and  the  leased  prop- 
erty in  the  sum  of  several  thousand  dollars,  on  account  of 
the  improper  boxing  and  working  of  the  trees,  and  at- 
tempted to  show  such  damages,  but  the  effort  failed,  and 
this  claim  was  disallowed. 

They  further  answer  that  they  worked  for  turpentine 
purposes  the  lands  mentioned  in  the  lease  to  them  made 
by  Mrs.  Laura  G.  Winn,  on  the  19th  day  of  March,  1880, 
and  the  supplement  thereto,  dated  March  22,  1880,  and  no 
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other  lands;  that  they  confined  themselves  to  these  lands 
and  fully  performed  their  contract  with  Mrs.  Winn ;  that 
she  leased  these  lands  to  them  for  the  purposes  expressed 
m  the  lease  as  her  lands,  and  they  have  never  supposed 
that  the  complainant  was  interested  in  any  way  therein, 
and  they  now  deny  such  interest  and  insist  upon  strict 
proof.  They  attach  to  their  answer  a  copy  of  the  lease 
and  the  supplement  thereto  as  exhibit  "B." 

They  say  that  they  are  not  informed  as  to  the  matter 
mentioned  in  the  bill  concerning  the  estate  of  William  B. 
Gaulden,  the  year's  support  and  the  indebtedness  on  the 
part  of  Mrs.  Winn  to  complainant;  that  they  have  noth- 
ing to  do  with  these  matters,  and  have  never  been  con- 
nected therewith  in  any  way. 

The  exhibits  to  the  answer  were  as  follows : 
Exhibit  "  A "  consisted  of  the  copy  referred  to  by  de- 
fendants as  a  copy  of  their  mortgage.  It  was  executed  in 
Liberty  county  by  Mrs.  Winn  to  them,  on  the  18th  of  March, 
18S1,  and  to  secure  a  note  in  the  sum  of  $1,475,  due  on  the 
1st  of  January,  1882,  with  interest  from  maturity  at  the 
rate  of  10  per  cent  per  annum ;  the  mortgage  contained  a 
general  warranty  of  title,  and  described  the  mortgaged  prop- 
erty as  follows :  "One  tract,  known  as  the  Mill  Haven  tract, 
comprised  of  originally  several  other  tracts  lying  situate 
and  being  in  said  county  and  state,  and  containing  in  the 
aggregate,  as  consolidated  by  a  survey  of  William  Hughes, 
Jr.,  made  January  24th,  1873,  twenty- four  hundred  and 
fifty-five  acres,  more  or  less,  and  bounded  as  is  set  forth  in 
a  plot  made  by  the  said  William  Hughes,  Jr.,  January  24, 
1873;  one  other  tract,  known  as  the  Rice  Hope  tract,  situate 
and  being  in  said  county  and  state,  composed  of  originally 
several  other  tracts,  and  containing  in  the  aggregate,  as 
consolidated  by  a  re-survey  of  William  Hughes,  Jr.,  made 
April  30, 1853,  twenty-one  hundred  and  ninety  one  and 
two-tonths  acres,  more  or  less,  and  bounded  as  is  set  forth 
in  a  plot  made  by  said  William  Hughes,  Jr.,  April  30, 1853 ; 
said  re-surveys  and  plots  having  been  made  for  Ool.  Wil- 
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liam  B.  Gaulden,  late  of  said  county  and  state,  deceased ; 
one  other  tract,  known  as  the  Ooney  Flat,  situate  and  being 
in  said  county  and  state,  and  containing  five  hundred  acres, 
more  or  less,  and  joining  lands  of  John  M.  Dorsey ;  and 
the  Daniels  tract,  on  which  Daniels'  tract  is  located  a  steam 
saw-mill,  together  with  four  lots  situate,  lying  and  being  in 
the  village  of  Hinesville,  and  said  county  and  state." 

On  the  face  of  this  mortgage  is  the  following,  signed  by 
R.  Jordan  &  Oo. : 

'This  mortgage  is  extended  to  April,  1882,  and  the  house  and  three 
hundred  acres  of  land,  including  all  the  buildings  and  mill,  are  exempt 
from  the  operation  of  this  mortgage.' 

Exhibit  "  B  "  consisted  of  a  copy  of  the  lease,  signed 
by  Mrs.  Winn  and  Jordan  &  Co.,  on  the  9th  of  March? 
1880,  in  which  Mrs.  Winn  leases  to  them  for  two  years, 
for  turpentine  purposes,  the  Rice  Hope,  Mill  Haven,  Coney 
Flat  and  Gearaidian  tracts,  containing  in  the  aggregate  six 
thousand  acres,  more  or  less.  The  lease  contains  a  cove- 
nant in  the  following  language : 

"  And  the  said  Mrs.  Laura  Glenn  Winn,  for  herself,  her  heirs,  ex- 
ecutors and  assigns,  doth  covenant,  promise,  grant  and  agree  to  and 
with  the  said  Messrs.  Halliday  and  Jordan,  their  heirs,  executors 
and  assigns,  paying  the  yearly  rental  and  performing  the  covenants 
aforesaid,  shall  and  lawfully  may,  peaceably  and  quietly  have,  hold, 
use,  occupy  and  possess  and  enjoy  the  said  demised  premises  for  the 
use  above  mentioned  during  the  term  aforesaid  without  the  lawful 
let,  suit,  trouble,  eviction,  molestation  or  interruption  of  the  said 
Mrs.  Laura  Glenn  Winn,  her  heirs  or  assigns,  or  any  person  or  per- 
sons whatsoever." 

The  supplement  to  the  lease  is  not  material. 

Both  defendants  swore  positively  to  the  foregoing  an- 
swer. 

The  injunction  was  granted,  and  Jordan  &  Company 
excepted. 

In  the  Supreme  Oourt,  a  motion  to  dismiss  the  writ  of 
error  was  made,  because  the  bill  of  exceptions  did  not 
contain  copies  of  the  bill,  answer  and  exhibits  to  both, 
which  were  in  evidence  before  the  chancellor;  and  because 
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Mrs.  Winn,  Mr.  Winn  and  the  sheriff  (who  were  co-defend- 
ants of  Jordan  &  Company)  were  not  brought  up  as  par- 
ties or  senred  with  the  bill  of  exceptions. 

Denmark  &  Adams,  by  J.  H.  Lumpkin;  E.  P.  S.  Den- 
mark, for  plaintiffs  in  error. 

D.  L.  Qaulden,  by  Harrison  &  Peeples,  for  defendant 

Hall,  Justice. 

1.  There  is  nothing  in  the  motion  to  dismiss  this  writ  of 
error.  The  application  for  the  ii^unction  seems  to  have 
been  heard  upon  the  bill,  answer  and  the  exhibits  attached 
to  each  of  them.  No  other  proofs  were  offered  or  consid- 
ered, except  such  as  these  pleadings  afforded ;  they  are  a 
part  of  the  record  in  the  case,  and  there  was  no  necessity 
to  copy  them  in  the  bill  of  exceptions.  10  Ga.^  I  (3) ;  62 
yrf.,  617(1);  41  Id.,  29S. 

It  was  not  necessary  for  the  plaintiffs  in  error  to  bring  np 
their  co-defendants  in  the  bill,  and  to  serve  them  with  the 
bill  of  exceptions  and  writ  of  error.    68  Oa.,  463 ;  /i.,  496. 

2.  In  this  case,  as  in  all  others,  the  granting  or  refusal  of 
the  injunction  prayed  was  largely  in  the  discretion  of  the 
judge,  and,  unless  he  has  abused  that  discretion,  we  can- 
not interfere  with  its  exercise.  Had  the  defendants  in  the 
bill  relied  solely  on  the  demurrer  filed  thereto,  there 
might,  perhaps,  have  been  no  ground  left  to  the  chancel- 
lor for  the  exercise  of  his  discretion,  but  when  they  went 
further,  and  filed  an  answer  in  aid  of  the  demurrer,  and 
that  answer  was  not  full  as  to  all  the  matters  set  forth  in 
the  bill,  we  cannot  say  that  there  was  not  something,  in 
view  of  the  peculiar  facts  of  this  case,  that  might  not  be 
seized  upon  to  arres.t  this  sale  until  the  complainants  rights 
could  be  looked  into.  She  is  a  minor  without  a  guardian ; 
her  mother,  who  is  a  co-defendant  with  the  plaintiffs  in  error, 
seems  to  have  dealt  with  them  in  such  a  manner  as  to  in- 
volve in  their  dealings  the  entire  patrimony  of  this  child. 
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It  is  not  certain  that  these  plaintiffs  in  error  did  not  have 
such  knowledge  of  the  facts,  as  to  put  them  upon  inquiry, 
and  to  charge  them  with  notice  of  the  complainant's  rights; 
indeed,  from  the  face  of  the  title  deeds  exhibited  to  her 
bill,  however  defective  in  form  and  substance  they  may 
have  been,  of  which  the  defendants  evidently  had  knowl- 
edge, there  was  enough  to  excite  them  to  investigation, 
which,  had  it  been  properly  and  fairly  pursued,  would 
probably  have  revealed  her  whole  interest,  if  any  she  had, 
in  the  property  in  question.  The  complainant's  rights,  if 
any  she  has,  do  not  depend  upon  the  sufSciency  of  the  evi- 
dence of  title.  She  had  no  part  in  their  execution,  and  is 
not  responsible  for  their  insufficiency ;  from  her  tender 
years,  she  was  incapable  of  protecting  her  rights,  even  if 
she  had  been  consulted,  and  she  does  not  appear  to  have 
been  consulted  in  the  matter.  She  is  endeavoring  to  trace 
her  funds  into  the  property  in  controversy.  The  amount 
invested,  and  the  specific  property  in  which  it  was  thus 
invested,  is  left  in  doubt ;  and  this  doubt,  upon  a  full  hear- 
ing, may  be  cleared  up.  Her  mother,  who  is  made  a  de- 
fendant in  this  bill,  and  who,  it  is  alleged,  made  these  in- 
vestments, has  not  answered  it,  as  she  was  required  to  do. 
Hie  bill  seems  to  have  been  hastily  gotten  np  by  a  pro- 
ehein  amy^  who  had  no  personal  knowledge  of  the  facts  in- 
volved, and  who  had  to  rely  on  such  only  as  were  revealed 
by  others,  and  were  brought  to  light  by  what  seems  to  have 
been  an  insufficient  scrutiny  into  the  matter. 

It  is  undoubtedly  true  that  the  frame  of  this  bill  is  im- 
perfect, and  that  some  necessary  allegations  are  either 
wholly  wanting,  or  are  deficient  in  fullness  and  certainty ; 
but  these  are  defects  that  may  be  amended. 

It  is  not  apparent  that  the  objection  of  multifariousness, 
or  rather,  the  misjoinder  of  parties  and  causes  of  action,  is 
well  founded.  Whether  it  exists  or  not  will  depend 
largely  upon  disclosures  to  be  made,  as  to  the  extent  to 
which  the  mortgaged  property  is  chargeable  with  com- 
plainant's demand,  and  the  knowledge  which  may  be 
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brought  home  to  the  plaintiffs  in  error  as  to  the  improper 
diyision  of  her  funds,  and  their  subsequent  participation 
in  rendering  this  division  effectual  in  defeating  her  rights. 
They  are  non-residents,  and  the  mother,  with  whom  they 
co-operated  in  this  matter,  is  utterly  insolvent,  perhaps 
made  so,  in  some  measure,  by  their  dealings  with  her. 

Their  defence,  to  say  the  least,  if  not  entirely,  is 
largely  technical,  which  is  a  circumstance  not  to  be  over- 
looked, in  requiring  an  investigation  of  the  dealings  be- 
tween these  parties,  so  far  as  they  effect  complainant's 
rights. 

We  have  not  treated  the  bill  and  its  exhibits  as  evi- 
dence, as  they  certainly  are  not,  any  further  than  they 
are  made  effectual  for  that  purpose  by  what  the  answer 
discloses,  or  by  what  it  fails  to  disclose.  Nor  do  we  think  its 
verification  sufficient,  without  more,  to  authorize  the  grant 
of  the  injunction. 

It  was  discretionary  with  the  judge  to  impose  terms  as 
to  the  grant  of  this  injunction.  He  has  not  seen  proper 
to  do  so,  and  we  have  no  power  to  compel  him  to  exercise 
it;  and  even  if  we  had,  wd  should  not,  in  this  instance, 
feel  disposed  to  exert  that  power.  The  land  is  here,  and 
cannot  be  disposed  of  pending  the  litigation.  The  com- 
plainant is  an  infant  in  indigent  circumstances,  and  to 
require  of  her  a  bond  of  indemnity  might  be  simply  to 
deny  her  a  hearing. 

Under  all  the  circumstances,  we  are  of  opinion  that  it  is 
due  to  justice  that  this  case  be  fully  and  fairly  investigated. 
Any  modification  of  the  injunction  that  may  be  deemed 
proper  can,  and  will  doubtless,  be  made,  upon  application 
to  the  chancellor.  No  such  question  was  passed  upon  by 
the  judge,  when  the  case  was  before  him,  and  it  is  still  in 
his  power  to  order  it,  if  he  shall  think  it  right  to  do  so. 

Judgment  affirmed. 
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1.  The  object  of  ^4504  of  the  Code  was  to  give  the  officers  named 
therein  a  hearing  before  the  grand  jury,  if  they  so  desired,  before 
they  could  be  arraigned  for  trial  before  a  travlersejary  for  mal- 
practice in  office.  If  there  was  a  prosecator,  the  intention  was  to 
give  him  and  the  officer  an  opportunity  to  be  heard  before  the  grand 
jury ;  if  no  prosecutor,  then  to  give  the  officer  an  opportunity  to  be 
heard  before  investigation  and  accusation  against  him  at  the  in- 
stance of  any  member  of  the  grand  jury.  It  was  not  the  intention 
to  limit  the  power  of  the  grand  jury  to  cases  in  which  there  should 
be  a  prosecutor. 

(o.)  It  would  be  the  duty  of  a  grand  juror  to  bring  to  the  attention  of 
his  fellows  any  matter  which  should  come  to  his  knowledge  or 
which  might  be  given  in  charge. 

(&.)  By  $4632  of  the  Code,  the  legislature  meant  to  obliterate  the  dis- 
tinction between  presentments  and  indictments,  and  to  make  the 
first  as  good  as  the  last  as  to  arraignment  and  trial  for  violations 
of  criminal  laws.  Therefore,  where  before  a  presentment  for  mal- 
practice "was  sent  before  or  acted  on  by  the  grand  jury"  the 
officer  was  served  personally  with  a  copy  thereof  (called  in  the 
solicitor  general's  entry  of  service,  "this  indictment),"  and  with 
a  list  of  witnesses,  the  presentment  was  not  demurrable  on  the 
ground  that  the  defendant  could  only  be  held  to  answer  to  an  in- 
dictment preferred  by  a  prosecutor  and  found  true  by  a  grand  jury. 

(c.)  Case  in  54  Ga,,  653,  overruled,  in  so  far  as  it  confficts  with  this 
decision. 

September  9, 1884. 

Criminal  Law.  Malpractice.  Indictment.  Present- 
ment. Jury  and  Jurors.  Before  Judge  Estes.  Haber- 
sham Superior  Court.     March  Term,  1884. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  that  the  grand  jury  presented  Groves,  th3 
ordinary,  for  malpractice  in  office.  The  presentment  con- 
tained several  counts,  which  charged  the  defendant  respec- 
tively with  failing  to  make  his  returns  to  the  grand  jury, 
with  failing  to  bring  the  county  taxes  collect3d  to  a  settle- 
ment, with  issuing  orders,  knowing  that  the  county  did 
not  owe  the  payee,  and  with  passing  and  carrying  into 
effect  an  order  that  the  jury  certificates*  orders,  old  tax^. 
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fas.  and  accounts  which  had  collected  in  the  ordinary's 
oflSce  should  be  burned,  in  order  to  make  room  for  others. 
On  the  back  of  this  presentment  was  endorsed  a  list  of  the 
witnesses  and  an  entry  signed  by  the  solicitor  general  that 
he  had  served  the  defendant  "  personally  with  a  copy  of 
this  indictment  and  a  list  of  witnesses  before  the  same  was 
sent  before  or  acted  upon  by  the  grand  jury."  This  was 
demurred  to,  on  the  ground  that  the  defendant  could  not 
be  tried  for  malpractice  on  a  presentment,  but  only  on  an 
indictment  preferred  by  a  prosecutor  and  found  by  the 
grand  jury. 
The  demurrer  was  overruled,  and  defendant  excepted. 

Barrow  &  Thomas;  Oranb  &  Jones;  0.  H.  Sgtton; 
S.  M.  Smith  ;  H.  S.  Wbst,  for  plaintiff  in  error. 

Wm.  S.  Erwin,  solicitor  general,  by  Dunlap  &  Thomp- 
son ;  Olaud  Estss,  for  the  state. 

Jackson,  Chief  Justice. 

By  special  presentment  of  the  grand  jury,  the  plaintiff 
in  error  was  charged  with  the  offense  of  malpractice  in 
office,  in  several  counts  therein  speeified.  It  was  entered 
on  the  presentment  by  the  solicitor  general  that  the  de- 
fendant was  "  served  personally  with  a  copy  of  this  indict- 
ment and  list  of  witnesses  before  the  same  was  sent  before 
or  acted  on  by  the  grand  jury.'' 

The  defendant  to  this  accusation  demurred  to  the  same, 
on  the  ground  'Hhat  he  cannot  be  held  to  answer  said 
charge  upon  a  presentment  of  a  grand  jury,  but  can  be 
held  liable  to  answer  said  charge  only  on  an  indictment 
preferred  by  a  prosecutor,  and  found  true  by  a  grand  jury." 
The  court  below  overruled  this  demurrer,  and  this  is  the 
judgment  assigned  for  error. 

By  the  4682d  section  of  the  Oode,  it  is  enacted  that "  all 
special  presentments  by  the  grand  juries  of  this  states 
charging  the  defendants  with  violations  of  the  penal  laws. 
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shall  be  treated  as  indiotments,  and  it  shall  not  be  neces- 
sary for  the  clerk  to  enter  such  presentments  in  full  upon 
the  minutes,  but  only  the  statement  of  the  case  and  find- 
ing of  the  grand  jury,  as  in  cases  of  indictments ;  nor  shall 
it  be  necessary  for  the  solicitor  general  to  frame  bills  of 
indictment  on  such  presentments,  but  he  may  arraign  de- 
fendants upon  such  presentments,  and  put  them  upon  trial 
in  like  manner  as  if  the  same  were  bills  of  indictment.*' 
By  the  4504th  section  of  the  Oode,  it  is  enacted  that  **any 
ordinary,  or  member  of  any  board  of  commissioners,  or 
county  judge,  or  justice  of  the  peace,  who  shall  be  charged 
with  malpractice  in  office,  etc.,  .  .  .  may  be  indicted, 
which  indictment  shall  specially  set  forth  the  merits  of  the 
complaint,  and  a  copy  thereof  be  served  on  the  defendant 
before  the  same  is  laid  before  the  grand  jury;  and  the 
prosecutor  and  the  justice,  and  their  witnesses,  shall  have 
the  right  of  appearing  and  being  heard  before  the  grand 
jury,  which  indictment,  if  found  true  by  the  grand  jury, 
shall,  as  in  other  cases,  be  tried  by  petit  jury ;  and  if  the 
defendant  be  convicted,  he  shall  be  punished,  etc." 

This  defendant  was  proceeded  against  precisely  as  re- 
quired by  the  above  4504th  section,  and  given  every  right 
which  this  section  confers  upon  him  necessary  to  a  fair 
and  impartial  hearing  before  the  grand  jury.  Before  the 
presentment,  or  indictment,  as  it  was  called  by  the  solici 
tor  general  in  his  entry  thereon,  was  laid  before  or  acted  on 
by  the  grand  jury,  a  copy  of  it,  with  the  list  of  witnesses, 
was  furnished  to  him,  and  he  had  the  opportunity  of  going 
before  that  body  with  his  own  witnesses,  and  confronting 
with  them  the  state's  witnesses,  a  list  of  whom  was  fur- 
nished him.  It  is  true  there  was  no  prosecutor,  and  he 
had  the  advantage  of  not  being  met  there  by  one  who  was 
inimical  to  him,  and  who  would  seek  to  have  the  bill  found 
true,  being  interested  to  establish  his  charge ;  but  he  went 
before  a  body  of  men  sworn  not  to  present  him  for  malice 
or  wrongfully  in  any  way,  but  truly  and  as  the  facts  nar- 
rated by  bis  witnesses,  as  well  as  the  state's,  should  make 


Digitized  by  VjOOQ IC 


203  SUPREME  COURT  OF  GEORGIA. 

Groves  vs.  The  State  of  (ieoig.a. 

the  truth  appear.  *  Was  he  prejudiced  thereby  ?  It  is  not 
easy  to  see  how.  The  presentment  was  not  only  not  acted 
on  by  the  grand  jury,  but  not  laid  before  them,  until  he 
was  notified  by  a  copy  served  on  him,  with  a  list  of  the  wit- 
nesses to  be  sworn  against  him,  and  with  every  opportuni- 
ty to  cross  examine  them  and  swear  his  own  witnesses. 

Can  it  be  possible  that  a  grand  juror,  sworn  under  section 
3915  of  the  Code,  "diligently  to  inquire  and  true  present- 
ments make  of  all  such  matters  and  things  as  shall  be  given 
you  in  charge,  or  shall  come  to  your  knowledge,"  cannot 
tell  his  fellow-jurors  what  has  come  to  his  knowledge 
touching  malpractice  in  office,  that  they,  with  him,  may 
look  into  it,  without  being  a  prosecutor  or  getting  some- 
body else  to  act  as  such  ?  If,  after  he  is  sworn,  it  comes 
to  his  knowledge,  how  can  he  avoid  divulging  it  to  his 
fellows?  If,  before  he  is  sworn,  he  learned  it,  and  the 
judge  charges  him  his  duty  under  section  8917,  '*  to  make 
presentments  of  any  violations  of  the  laws  which  he  may 
know  to  have  been  committed  at  any  previous  time  and 
which  are  not  barred  by  the  statute  of  limitations."  how 
can  he  keep  his  oath  to  obey  the  charge  of  the  court,  and 
not  tell  his  fellows  what  he  knows  ?  If,  as  charged  in  some 
of  the  counts  of  this  presentment,  treated  legally  by  the  so- 
licitor general  as  an  indictment  under  section  4632  of  the 
Code,  which  declares  that  he  "may  arraign  defendants  upon 
such  presentments,  and  put  them  upon  trial,  in  like  man- 
ner as  if  the  same  were  bills  of  indictment,"  the  mal- 
practice consisted  of  failure  to  make  such  reports  of  public 
funds  and  acts  respecting  them  as  it  was  his  duty  to  make 
to  the  grand  jury,  are  all  their  mouths  to  be  shut  until 
they  can  procure  a  prosecutor,  or  one  of  them  becomes 
such? 

To  state  these  questions  is  to  show  the  absurdity  of  an 
affirmative  answer  to  any  of  them. 

The  general  assembly  meant,  in  section  4504,  to  give  the 
officers  named  therein  a  hearing  before  the  grand  jury,  if 
they  desired  it,  before  they  could  be  arraigned  for  trial 
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before  the  traverse  jury.  If  there  should  be  a  prosecutor^ 
they  meant  to  give  him  and  the  officer  a  fair  field  before 
the  grand  jury;  if  no  prosecutor,  they  meant  to  give  him 
a  fair  opportunity  of  being  heard  before  the  grand  jury, 
before,  at  the  instance  of  any  member,  they  investigated 
and  concluded  an  accusation  against  him.  They  could 
not  have  meant  to  narrow  the  powers  of  the  grand  inquest 
of  the  state  in  respect  to  such  crimes  as  malpractice  in 
office,  and  to  enable  the  guilty  to  escape  because  no  one 
man  dared  or  cared  to  become  prosecutor  where  the  pub- 
lic only  were  concerned. 

The  general  assembly  meant  by  section  4632  of  the 
Code  to  obliterate  the  distinction  between  presentments 
and  indictments;  to  make  the  first  as  good  as  the  last  for 
arraignment  and  tnal  of  all  violators  of  penal  laws,  when 
they  declared  therein  that  "all"  (without  any  exception), 
"all  presentments  by  the  grand  juries  of  this  state,  charg- 
ing defendants  with  violations  of  the  penal  laws  shall  be 
treated  as  indictments,"  and  clerks  and  solicitors  general 
should  treat  both  alike  in  arraignments  and  trials. 

That  section  embodies  the  act  of  1S73,  long  subsequent 
to  the  passage  of  §4504,  which  is  in  Cobb's  Digest  and  is 
as  old,  it  is  believed,  as  the  penal  Code  of  1 833. 

In  so  far  as  the  case  of  Hawkins  vs,  the  State^  reported 
in  641  h  Oa,^  C53,  ruled  by  a  majority  of  this  court,  mili- 
tates against  the  views  hereinbefore  expressed,  it  is  over- 
ruled. 

Judgment  affirmed. 


78    flOO 

Glover  et  aL  vs.  Stamps  et  al,  w  447 


1.  In  an  action  of  ejectment,  the  plaintiffs  claimed  under  a  chain  of 
title  terminating  in  a  trust  deed,  which  provided  that  the  trastee 
should  hold  the  property  for  the  sole  and  separate  use  of  the  plain- 
tiffs for  and  during  their  natural  lives,  and  aftor  their  deaths,  to 
such  children  as  they  might  leave,  share  and  share  alike,  and,  in 
case  Uiey  died  leaving  no  such  children  living,  then  over  to  certain 
V  78-15 
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designated  persons.  When  the  deed  was  made,  the  plaintiffs  were 
minors,  but  before  the  suit  was  brought,  they  had  attained  their 
majority.  The  trustee  had  died,  and  no  successor  had  been  ap- 
pointed.   The  plaintiffs  had  never  been  in  possession : 

Heldy  that  the  grant  of  a  non-suit  was  error.  The  trust  as  to  these  life 
tenants  was  execute<3,  and  they  were  entitled  lo  possession. 

(a.)  A  cestui  que  trust,  entitled  to  the  possesion  of  land,  may  mail. tain 
ejectment  afrainst  a  stranger,  who  has  no  title,  or  even  against  the 
trustee  who  wrongfully  withholds  possession. 

ib.)  In  this  state,  parties  may  insist  upon  equitable  rights  in  courts 
of  law. 

i(c.)  A  judgment  in  ejectment  need  not  be  necessarily  conclusive  as 
to  the  title  to  the  fee  between  the  parties  to  the  suit,  as  the  jury 
may  find  less  than  the  fee  in  favor  of  the  plaintiff's  lessor. 
February  7,  1885. 

Trusts  and  Trustees.  Ejectment.  Title.  Judjrments. 
'Courts.  Equitable  Pleadings.  Before  Judge  Harris. 
Douglas  Superior  Court.    January  Term,  1885. 

Reported  in  the  decision. 

Thos.  W.  Latham,  for  plaintiffs  in  error. 

P.  H.  Brewster,  for  defendants. 

Hall,  Justice. 

The  court  granted  a  non-suit  upon  the  close  of  the  plain, 
tiffs'  testimony  in  this  case,  because  it  showed  outstanding 
title  to  the  premises  in  a  person  who  held  the  same  in 
trust  for  them.  The  land  was  conveyed  to  this  trustee 
(who  was  shown  to  have  been  dead  at  the  commencement 
of  the  suit,  and  in  whose  place  no  successor  had  been  ap- 
pointed) to  hold  "  for  the  sole  and  separate  use  "  of  plain- 
tiffs "  for  and  during  their  natural  lives,  and  after  iheir 
death,  to  such  children  as  they  may  have  at  that  time,  share 
and  share  alike,  and  in  case  they  die,  leaving  no  such  chil- 
dren then  living,"  then  over  to  certain  designated  persons. 
When  the  deed  was  executed,  the  plaintiffs  were  both  mi- 
nors. They  had  attained  their  majority  at  the  institution  of 
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the  suit.  A  perfect  chain  of  title  was  shown  from  the  state 
to  the  creator  of  this  trust.  It  was  conceded  that  the 
plaintiffs  had  never  been  in  possession  of  the  premises. 
The  question  is,  whether  they  showed  by  this  title  enou<];h 
to  carry  the  case  to  the  jury  and  to  put  the  tenant  in  posses- 
sion upon  proof  of  his  title,  to  retain  such  possession. 

From  aught  that  appears  to  the  contrary,  their  right  to 
the  possession,  {is  tenants  for  life,  was  complete ;  as  to 
them,  the  trustee  had  no  further  duties  to  perform  than  to 
protect  their  title  until  they  reached  their  majority.  Code, 
§§2306,  2313, 2314 ;  Knorr^  adm\.^  et  al  vs.  Raymond  et  al 
(present  term.)  In  this  point  of  view,  it  can  make 
no  difference  whether  the  ulterior  trusts  were  executory 
or  executed;  as  to  their  estate, it  was  fully  executed  ;  they 
were  capable  of  protecting  their  rights,  without  the  assist- 
ance of  the  trns|;ee,  against  an  intruder,  or  other  mere 
wrong-doer,  and  of  setting  them  up,  if  necessary,  against 
the  trustee  himself. 

As  early  as  1766,  the  Court  of  King's  Bench  had  this 
question  before  them,  and  it  was  held  by  Lord  Mans 
field  and  his  associates  that  it  had  then  ^^been  long 
looked  upon  as  a  settled  point,  that  the  formal  title  of  a 
trustee  should  not,  in  an  ejectment  be  set  up  against  the 
cestui  que  trusty  because,  from  the  nature  of  the  two 
rights,  the  cestui  que  trust  is  to  have  the  possession."  Arnj- 
strong,  ex  dem*  Tinkered  al.  vs.  Pierse  et  ah  3  Burrow's  R., 
1898, 1901.  Again,  in  1774,  the  same  pre-eminent  magis- 
trate, with  the  full  concurrence  of  his  able  colleagues,  said : 
^^  One  objection  that  has  been  taken  is,  that  the  legal  es- 
tate is  in  the  trustees,  and  therefore  the  heir-at-law  cannot 
recover  in  this  ejectment.  In  answer  to  that  objection, 
it  has  been  often  determined  that  an  estate  in  trust,  merely 
for  the  benefit  of  the  cestui  que  trust.,  shall  not  be  set  up 
against  him ;  anything  shall  rather  be  presumed ;  nor  shall 
a  man  defend  himself  by  any  estate  which  makes  a  part 
of  the  title  of  the  lessor  of  the  plaintiff."  Goodtitle,  ex 
dem.  Hart,  vs.  Knot,  1  Cowper's  R.,  46.     Afterwards  (in 
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1795)  this  point  was  more  fully  discussed  by  the  same 
court  in  Doeyexdem.  Bristow,  vs.  Pegge,  1  T.  R.,  758,  note 
(a),  in  which  Lord  Mansfield  said  "An  ejectment  is  a  ficti- 
tious remedy  to  try  the  title  to  the  possession  of  lands ;  it 
is  of  infinite  consequence  that  it  should  be  adapted  to  ob- 
tain the  ends  of  justice,  and  not  be  entangled  in  the  nets 
of  form.  Great  difficulties  have  arisen  as  to  the  legal  form 
of  passing  land,  from  the  modes  of  conveyancing  in  Eng- 
land since  the  statute  of  uses.  Trusts  ai*e  a  mode  of  con- 
veyance peculiar  to  this  country.  In  all  other  countries 
the  person  entitled  has  the  right  and  possession  in  himself. 
But  in  England  estates  are  vested  in  trustees,  on  whose 
death  it  becomes  difficult  to  find  out  their  representatives, 
and  the  owner  cannot  get  a  complete  title.  If  it  were 
necessary  to  take  assignments  of  satisfied  terms,  terrible 
inconveniences  would  ensue  from  the  representatives  of  the 
trustees  not  being  to  be  found ;''  and  after  giving  a  striking 
instance  of  hardship  on  this  account,  he  continues  :  ''So 
that,  where  a  trust  term  is  a  mere  matter  of  form,  and  the 
deeds  were  the  muniments  of  another's  estate,  it  shall  not 
be  set  up  against  the  real  owner.  It  is  therefore  settled, 
that  a  satisfied  trust  shall  be  taken  to  be  a  trust  for  the 
benefit  of  (he  heir-at-law.  A  trust  shall  never  be  set  up 
against  him  for  whom  the  trust  was  intended.  It  is  a  mere 
form  of  conveyance,  and  it  is  admitted  that,  where  the 
term  is  in  trust  for  the  benefit  of  the  lessor  of  the  plaintiff, 
the  defendant  shall  not  set  it  up  in  an  ejectment,  as  a  bar 
to  his  recovery."  Ashhurst,  J.,  in  his  concurring  opinion, 
said :  ''  In  such  a  case  as  this,  a  legal  bar  shall  never  be 
set  up  in  ejectment  against  the  justice  of  the  case.  The 
trustees  may  perform  their  functions  as  well  after  both  the 
parties  are  in  possession."  Butler,  J.,  agreed  entirely  with 
Lord  Mansfield,  and  asserted  that  the  doctrine  laid  down 
had  prevailed  "  for  the  last  forty  or  fifty  years."  Some 
years  afterwards,  these  cases,  together  with  many  others, 
both  before  and  since,  were  overruled,  both  by  courts  of  law 
and  courts  of  equity  in  England,  not  because  it  was  denied 
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that  the  cestui  que  trust  was  entitled  to  the  right  of  posses- 
sion, but  because  it  was  said  that  the  right  was  recognized 
only  in  equity,  and  that  at  law  he  was  regarded  merely  as 
a  tenant  at  will. 

It  was  assumed,  contrary  to  what  we  have  seen  was  the 
truth,  that  Lord  Mansfield  was  the  originator  of  the  princi- 
ple. Lord  Redesdale,  in  Shannon  vs.  Bradstreet,  1  Sch. 
and  Lef.,  66,  boldly  asserts  that  ''Lord  Mansfield  had  on 
his  mind  prejudices  derived  from  his  familiarity  with  the 
Scotch  law,  where  law  and  equity  are  administered 
in  the  same  courts,  and  where  the  distinction  between 
them,  which  subsists  with  us,  is  not  known,  and  that 
there  are. many  things  in  his  decisions  which  show  that 
his  mind  had  received  a  tinge  on  that  subject  not  quite 
consistent  with  the  constitution  of  England  and  Ireland, 
in  the  administration  of  justice."  When  the  propensity 
of  the  author  of  this  charge  against  so  illustrious  a  judge 
as  Lord  Mansfield  to  indulge  in  the  practices  he  attributes 
to  others,  is  remembered — notably  his  accusation  against 
Lord  Coke,  on  the  trial  of  the  Banbury  Peerage  case,  that 
he  was  too  fond  of  making  the  law,  instead  of  declaring  the 
law,  and  of  telling  untruths  to  support  his  opinions — it  is  a 
matter  of  some  surprise  that  an  author  generally  so  cau- 
tious and  accurate  as  Mr.  Le  win  should  have  adopted  and  set 
forth  in  his  Treatise  on  Trusts,  p.  519,  Lord  Redesdale's  ac- 
count of  the  origin  of  the  principle  in  question.  Sir  Har- 
ris Nicolas,  in  his  report  of  the  Banbury  Peerage  case, 
says  of  Lord  Redesdale,  *•  those  who  are  best  acquainted 
with  his  speeches  and  opinions  will  smile  at  his  opinion  of 
Lord  Coke,  and  may,  perhaps,  exclaim,  '  Mutato  nomine, 
de  te  fabula  narraturP  Nicolas  Ad.  Bast.,  .p.  461  and 
note  (2). 

But  to  return  to  the  subject  in  hand,  it  is  very  evi- 
dent that,  but  for  the  anxiety  to  keep  distinct  the  line  of 
demarkation  between  courts  of  law  and  equity  as  to  the 
kind  of  rights  and  remedies  that  each  of  them  adminis- 
tered, the  decisions  above  cited  would  not  have  been  over- 
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ruled.  Recent  legislation  in  England  has  relaxed,  if  it 
has  not  abolished,  these  shadowy  distinctions.  They  have 
not  been  insisted  upon  as  essential  in  this  state  since  the 
passage  of  the  act  of  1821,  Cobb,  464,  allowing  parties  to 
insist  upon  equitable  rights  in  courts  of  law, "  where  they 
conceived  that  they  could  establish  their  claims  without 
resorting  to  the  conscience  of  the  defendant ;"  and  now, 
when  by  our  Oode,  §3082,  it  is  at  the  option  of  the  suitor 
to  institute  his  suit  for  an  equitable  cause  of  action  either 
in  a  court  of  law  or  equity,  their  existence  in  this  respect 
is  surely  unimportant.  That  such  actions  as  that  under 
consideration  have  been  sustained  in  such  of  our  sister 
states  as  have  no  courts  of  equity,  or  as  have  legislative 
enactments  similar  to  ours,  is  well  established.  Tyler  on 
lyectment,  p. 59  et  seq.^;  lb ,  64,  65 ;  /J., 75  and  citation*. 
The  party  having  the  right  to  the  possession,  where  it  is 
wrongfully  withheld  even  by  the  trustee,  may,  under  these 
decisions,  maintain  ejectment  against  him  for  its  recovery, 
and  a  fortiori^  it  may  be  thus  recovered  from  a  mere  wrong- 
doer. The  bare  right  to  the  possession  of  lands  authorizes 
their  recovery  by  the  owner  of  the  right,  together  with 
damages  for  withholding  it.  Such  is  the  express  provision 
of  our  Code,  §3014.  The  plaintiff  in  ejectment  may  also 
recover  "  upon  prior  possession  alone,''  as  it  would  seem, 
without  other  right  thereto  than  is  implied  from  such  pos- 
session "  against  one  who  acquires  the  possession  by  mere 
entry  and  without  any  lawful  right  whatever."  Code, 
§3366  and  citations.  The  distinction  between  the  bare 
right  to  possession  and  possession  alone,  irrespective  of 
such  right,  is  thus  made  manifest.  In  the  former  case,  the 
action  is  given  against  all  persons,  and  may  be  sus- 
tained unless  the  defendant  shows  a  paramount  right  either 
in  himself  or  another.  In  the  latter  the  recovery  may  be 
had  against  the  defendant,  unless  it  is  shown  that  he  is  not 
a  mere  wrong-doer.  That  a  cestui  que  tru  t  entitled  to  the 
possession  may  maintain  ejectment  against  a  stranger  who 
has  no  title  seems  to  be  pretty  fully  established,  even  in 
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the  absence  of  such  provisions  as  those  cited  from  the 
Code.  See  Sedgwick  &  Waite,  Trial  of  Title,  §223  and 
citations.  The  judgment  in  ejectment  need  not  be  neces- 
sarily conclusive  as  to  the  title  to  the  fee  between  the  par- 
ties to  the  suit,  for  the  jury  may  find  less  than  the  fee  in 
favor  of  the  plaintiflTs  lessor.  Code,  §3362,  and  this  seems 
to  be  in  accordance  with  the  rulings  that  prevailed  in  Eng- 
land prior  to  our  adopting  statute.  Doe,  ex  dem,  Bristow, 
vs.  Pegge  ut  supra.  There  was  certainly  enough  in  the 
evidence  to  carry  the  case  to  the  jury  and  to  put  the  de- 
fendant upon  proof  of  his  right  to  maintain  his  title  to 
the  possession.  There  was  error  in  awarding  the  non-suit, 
and  the  cause  must  be  remanded  for  another  hearing. 
Judgment  reversed. 


Ford  et  ah  vs.  Cook  et  al. 


1.  A  testator  made  a  will  in  1856  and  died  in  1859.    The  thirteenth    J|  ^ 
itemcontained  the  following  provisions:  ''I  will  and  bequeath  to   73  215' 
Caroline  0.  Cook,  my  daughter,  twenty-five  hundred  dollars,  with  }S^  ^. 
the  following  reductions,  viz. :  one  lot  of  land  (describing  it)  valued  iqq  071 
at  live  hundred  dollars ;  also  a  negro  girl  named  Nancy,  valued  at    ts  815 
four  hundred  dollars ;  also  reduction  of  notes  and  accounts  that  I  ^^  *^ 
hold  against  John  H.  Cook,  her  husband ;  said  property  and  money  j^  |16I 
to  be  free  from  the  disposition  of  her  husband,  John  H.  Cook,  and  ' 
to  be  for  her  own  separate  benefit,  and  at  her  death  to  go  to  her 
children."    By  another  item  the  testator  appointed  his  executors 
trustees,  "to  hold  in  trust  for  me  and  in  my  name  the  property 
herein  bequeathed  to  my  daughters  (naming  them),  and  to  hold 

the  same  in  trust  for  them  and  their  bodily  heirs" : 
Held,  that  the  will  created  an  estate  for  life  in  the  daughter  of  the 
testator,  with  remainder  to  her  children  living  at  her  death. 

2.  The  meagerness  of  the  proof  in  this  case  leaves  important  ques« 
tions  in  doubt. 

3.  The  trustees  appointed  under  the  will  above  quoted  were  not 
trustees  for  the  life  tenant  alone,  but  the  bequest  was  in  trust  to 
the  executors  for  the  sole  and  separate  use  of  the  testator's  daugh- 
ter during  her  life,  free  from  the  disposition  and  control  of  her 
husband,  and  after  her  death  it  was  to  be  held  by  them  on  like 
trusts  for  her  children,  and  the  trust  was  executory. 

(a.)  "Bodily  heirs"  in  this  will  construed  to  mean  children. 
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4.  So  far  as  the  record  shows  to  the  contrary,  there  is  still  in  being 
a  trustee  who  holds  the  estate  in  remainder ;  tlie  title  is  in  hiin, 
and  not  in  the  remaindermen ;  suit  shoald  have  be«n  brought  by 
him ;  and  if  prescription  would  have  been  a  good  defence  against 
him,  it  would  have  been  good  against  the  remaindermen. 

(a.)  Where  one  having  a  life  estate  unincumbered  with  a  trust,  or 
incumbered  with  a  trust  which  does  not  extend  beyond  the  ten- 
ancy for  life,  sells  and  conveys  the  fee,  prescription  does  not  begin 
to  run  against  the  remaindermen,  until  the  termination  of  the  life 
estate.  But  where  one  holding  land  as  trustee  both  for  a  life  ten. 
ant  and  the  remaindermen  conveyed  it  as  an  individual  to  one 
who  took  without  notice  of  the  trust,  and  possession  was  delivered 
to  the  purchaser,  his  possession  became  adverse  to  the  title  of  the 
trustee ;  and  when  a  prescriptive  title  became  perfect  against  him, 
it  was  also  good  against  those  whom  he  represented. 

(6.)  This  case  is  distinguished  from  that  of  the  City  Council  of  Au- 
gusta vs,  Radcliffe,  66  Oa.,  469,  and  from  67  Oa.,  264. 

November  11,  1884. 

Wills.     Estates.     Remaiaders.     Trusts.     Title.     Pre 
scription.    Before    Judge     HABfM02^D.     Henry    Superior 
Court.     April  Term,  1884. 

Reported  in  the  decision. 

G.  W.  Bryan  ;  W.  T.  Dicken,  for  plaintiffs  in  error. 

Speairs  &  Simmons,  for  defendants. 

Hall,  Justice. 

The  plaintiffs  in  these  suits  are  the  children  of  Caroline 
C.  Cook,  who  was  the  daughter  of  Silas  Mosely.  They 
claim  as  remaindermen,  in  virtue  of  certain  bequests,  as 
they  allege,  to  their  mother  for  life,  contained  in  the  13th 
and  26th  items  of  the  will  of  Silas  Mosely.  The  13th  item 
of  the  will,  as  follows : 

*'I  will  and  bequeath  to  Caroline  C.  Cook,  my  daugliter,  twenty- 
five  hundred  dollars,  with  the  following  reductions,  viz. :  one  lot  of 
land  in  the  eleventh  district  of  the  county"  (Henry)  "and  state 
aforesaid,  known  by  (91)  ninety-one,  containing  two  hundred  and  two 
and  a  half  acres,  more  or  less,  valued  at  five  hnndrol  dollars ;  also  a 
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negro  girl  named  Nancy,  valued  at  four  hondred  dollars ;  also,  reduc- 
tion of  notes  and  accounts  that  I  hold  against  John  H.  Oook,  her 
husband ;  said  property  and  money  to  be  f reo  from  the  disposition  of 
her  husband,  John  H.  Cook,  and  to  be  for  her  own  separate  benefit, 
and  at  her  death  to  go  to  her  children." 

By  the  other  item,  the  testator  appoints  his  executors 
trustees  to  hold  in  trust  for  him  and  in  his  name  the  prop- 
erty bequeathed  to  his  daughters,  including  Mrs.  Cook, 
"to  hold  the  same  in  trust  for  them  and  their  bodily 
heirs."  The  lot  of  land  mentioned  in  the  thirteenth  item 
is  that  now  in  controversy.  It  was  shown  that  the  plain- 
tiffs were  the  children  of  Mrs.  Cook,  living  at  her  death. 
The  case  was  submitted  to  the  presiding  judge  by  consent 
of  both  parties,  to  be  determined  by  him  both  as  to  the 
matters  of  law  and  fact  involved.  He  found  for  the  plain- 
tiffs, and  the  defendants  excepted.  Three  questions  are 
made  here : 

( I .)  That  by  the  terms  of  this  will  no  life  estate  is  vested 
in  the  mother  of  plaintiffs  ;  that  an  estate  tail  is  created 
thereby,  which,  under  the  law,  vests  an  absolute  estate  in 
Mrs.  Cook,  the  life  tenant. 

(2.)  That  the  land  in  question  was  advanced  as  a  pro- 
vision by  the  testator,  Silas  Mosely,  in  his  lifetime  to  his 
daughter,  that  title  to  the  same,  by  reason  of  his  marital 
right  vested  in  her  husband,  under  whom  defendants 
claim ;  that  the  will  does  not  convey,  or  attempt  to  convey, 
title  to  advancements  made  by  the  testator  to  his  daugh- 
ter, but  only  requires  that  they  be  accounted  for  out 
of  the  legacy  given  to  her;  that  the  pecuniary  legacy  of 
$2,500  to  Mrs.  Cook  is  a  legacy  upon  condition  that  these 
advancements  be  accounted  for;  and  that,  even  were  the  ex- 
pressed intention  of  the  testator  otherwise,  these  advance- 
ments could  be  recalled  and  disposed  of  by  the  will  only 
with  the  consent  of  the  party  to  whom  they  were  made. 

(3.)  That  the  defendants  were  in  the  peaceable,  contin- 
uous, open,  exclusive,  notorious  and  adverse  possession  of 
the  land  under  written  evidence  of  title  for  more  than 
fleven  years  previous  to  the  commencement  of  plaintiff's 
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suits,  and  had  acquired  thereby  a  perfect  prescriptive  title 
to  the  same. 

1.  So  far  as  we  can  gather  the  intention  of  the  testator 
from  this  very  obscure  and  illy  expressed  will,  we  think 
he  designed  to  give  to  the  mother  of  the  plaintiffs  a  life 
estate  only  in  the  property  thereby  conveyed,  with  re- 
mainder to  the  children  living  at  her  death.  The  will 
was  executed  in  1856,  and  took  eflfect  by  the  death  of 
the  testator  three  years  later.  Neither  at  its  date,  nor 
when  it  took  eflFect,  was  such  a  thing  as  an  estate  tail  by 
implication  recognized  by  the  laws  of  this  state.  The 
effect  of  our  legislation  of  1821,  and  that  of  1854,  was  to 
forbid  the  presumption  or  implication  of  an  estate  tail ;  and 
where  by  the  English  rules  of  construction  such  an  estate 
would  have  been  created  by  implication,  our  statutes  meant 
that  a  life  estate  «hould  be  vested  in  the  first  taker,  with  a 
remainder  over  in  fee  to  his  children  and  their  descendants. 
Code,  §§2250,  2251,  and  cases  cited.  See  in  connection 
Id.^  §§2248,  2249,  and  Nusahaum  dh  Dannenherg  vs.  Eoana^ 
adrrCr^  71  Oa.^  753.  So  we  think  that  there  was  no  error 
in  holding  that  these  plaintiffs  took  in  remainder  after  the 
death  of  their  mother. 

2.  On  account  of  the  meagre  and  insufficient  proof  in 
this  case,  the  next  question  presented  is  rendered  some- 
what more  difficult  and  perplexing.  The  record  does  not 
show  by  any  direct  evidence  when  the  devisee  and  her 
husband  took  possession  of  the  land  in  question,  nor  does 
it  disclose  under  what  understanding  or  arrangement  the 
possession  was  taken ;  it  leaves  in  doubt  whether  the  land 
was  in  fact  an  advancement  or  only  a  temporary  gift  or 
loan.  It  is  also  questionable  in  which  of  these  lights  the 
testator  himself  regarded  it;  and  it  is  more  or  less  doubt- 
ful, from  the  terms  of  the  will  and  other  facts  in  proof, 
whether  it  was  his  intention  to  convey  it  by  his  will. 
From  the  above  items  of  the  will,  standing  alone,  we  would 
not  be  authorized  to  conclude  that  it  was  thereby  conveyed, 
but  taken  in  connection  with  a  similar  bequest  in  the  14th 
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item  of  the  will,  to  his  son,  Josephus  Mosely,  and  the  cod- 
icil altering  that  item,  it  would  appear  that,  in  testator's 
view,  the  property  previously  given  off  to  his  children 
was  conveyed  by  his  will.  In  this  codicil  he  states  that 
he  had  *'  willed  "  the  land  embraced  in  this  last  item  to 
his  son,  Josephus,  valued  at  $1,400,  and  that  he  had  sinc^ 
sold  it;  he  then  substitutes  for  it  other  land,  which  he  val- 
ues at  $400,  and  adds  to  that  amount  $1,000  in  money. 
This  is  a  pretty  strong  indication,  on  the  part  of  the  testa- 
tor, that  he  claimed  the  right  to  exercise  full  dominion  and 
control  of  the  land  he  had  advanced  to  this  devisee.  Ben- 
jamin Mosely  testified  on  the  trial  of  these  cases  that  both 
Cook  and  his  wife  claimed  title  to  the  land  under  the  will 
of  Silas  Mosely;  that  Cook,  as  the  successor  of  th«  trustees 
appointed  by  this  will,  received  from  them,  as  trustee, 
the  land.  He  stated  that  Silas  Mosely's  children  were  set- 
tled previous  to  his  death  on  lands  belonging  to  him,  that 
were  situated  in  the  vicinity  of  those  on  which  he  resided. 
But  he  also  states  that  John  H.  Oook  resided  on  this  land 
at  testator's  death ;  how  long  he  had  resided  on  it,  what 
dominion  or  control  he  exercised  over  it,  or  what  improve- 
ments, if  any,  he  put  upon  it,  whether  he  paid  rent  for  it, 
or  whether  he  recognized  testator's  title  to  it,  does  not 
appear.  It  is  certain,  however,  that,  without  any  apparent 
change  of  possession  or  ownership  so  as  to  notify  others 
that  the  title  was  otherwise  than  the  possession  would  in- 
dicate, he,  on  the  29th  day  of  September,  sold  and  conveyed 
this  land  in  his  own  name  and  right,  and  not  in  any  fidu- 
ciary character,  to  the  party  from  whom  the  defendants 
derive  their  title,  and  that  his  feoflfee  took  immediate  pos- 
session, and  he  and  those  claiming  under  him  had  been  in 
the  continuous,  uninterrupted,  peaceable  and  adverse 
possession  of  the  premises  for  more  than  twenty  years 
previous  to  the  commencement  of  these  suits.  It  is  dis- 
tinctly admitted  by  the  agreed  statement  of  facts,  that 
they  were  bona  fide  purchasers  of  the  fee  without  actual 
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notice  of  the  trust  incumbering  it  or  any  other  circum- 
stance aflFecting  their  right  thereto. 

3.  The  defendants  set  up  their  prescriptive  title,  and 
this  defence  was  overrule!  by  the  court,  because  the  judge 
was  of  opinion  that  the  trustees  appointed  by  the  26th 
item  of  testator's  will  were  trustees  for  the  life  tenant  only, 
and  not  for  the  remaindermen,  and  that  their  power  ceased 
when  the  life  estate  terminated.  It  is  not  clear  to  us  that 
this  was  a  proper  interpretation  of  this  clause  of  the  will, 
when  taken  in  connection  with  the  13th  item  and  the  other 
evidence  in  the  case.  We  think  these  appointees  were  trus- 
tees for  both  parties,  the  remaindermen  as  well  as  the  life 
tenants ;  that  their  powers  did  not  end  with  the  life  estate, 
but  that  they  had  duties  to  perform  to  the  remaindermen, 
most  of  whom,  at  the  death  of  the  life  tenant,  were  minors* 
The  trust  was  not  fully  executed  by  that  event,  but  stiil 
remained  executory.  The  language  of  this  26th  item  is 
peculiar  ; — ^it  appoints  the  executors  of  the  will  trustees, 
*'  to  hold  in  trust  for  me  "  (the  testator), "  and  in  my  name 
the  property  herein  bequeathed  to  my  daughters"  (naming 
them),  ^^and  to  hold  the  same  in  trust  for  them  and  their 
bodily  heirs.''  Engrafting  this  trust  upon  the  bequest  con- 
tained in  the  13th  item,  and  treating  the  term  "bodily  heirs" 
as  though  it  had  been  written  "children,"  in  which  sense  it 
was  probably  used,  the  item  will  then  read :  '  To  my  ex- 
ecutors I  give  (the  property  mentioned),  to  hold  in  trust 
for  me  and  in  my  name,  and  also  to  hold  the  same  in  trust 
for  my  daughter  Caroline,  for  her  own  separate  benefit, 
free  from  the  disposition  of  her  husband,  and  at  her  death 
to  hold  in  trust  for  her  children.'  More  formally  and  cor- 
rectly expressed,  this  was  a  bequest  in  trust  to  the  execu- 
tors for  the  sole  and  separate  use  of  the  daughter  during 
her  life,  free  from  the  disposition  and  control  of  her  hus- 
band, then  it  was  to  be  held  by  them  on  like  trusts  for  her 
children. 

If  any  one  thing  is  clear  from  the  mass  of  confusion 
created  by  this  will,  it  is   the  intention   of  its  maker 
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to  exclude  from  participation  in  his  estate  the  husbands  o( 
his  daughters  and  the  wives  of  his  sons.  Wherever  a  be- 
quest is  made  to  a  daughter,  it  is  immediately  followed 
by  a  legacy  of  ten  dollars  to  her  husband  "  to  have  as  his 
own  "  and  "  to  be  disposed  of  as  he  may  think  proper,'' 
and  where  the  bequest  is  to  a  son,  this  is  immediately  fol- 
lowed by  a  similar  legacy  of  the  same  amount  to  the  son's 
wife.  This  was  dotie,  doubtless,  in  deference  to  a  popular, 
though  unfounded  notion,  that  it  was  essential  to  the  val- 
idity of  the  will.  According  to  this  "  crowner's  quest  law,'' 
every  heir  or  supposed  heir  must  be  noticed  in  the  will ;  a 
legacy  of  five  dollars,  or  a  shilling  to  buy  a  rope  to  hang 
himself  with,  to  an  heir,  would  be  necessary  to  validate  a 
testament,  which,  without  it,  would  be  invalid  and  ineffi- 
cacious. To  carry  into  full  effect  this  cherished  purpose  to 
exclude  from  participation  in  his  estate,  except  to  the 
limited  extent  named  in  the  will,  any  but  his  blood  kin, 
this  testator,  in  the  case  of  daughters,  was  careful  to  appoint 
trustees  for  them  during  their  lives,  and  when  they  died, 
for  their  children.  To  effect  this  object  the  trusts  he  cre- 
ated were  necessarily  executory. 

From  aught  that  appears  to  the  contrary,  there  is  still 
in  being  a  trustee,  who  holds  this  estate  in  remainder; 
the  title  to  it  is  in  him  and  not  in  the  remaindermen* 
This  being  the  case,  these  actions  should  have  been 
brought  by  him,  and  if  a  prescriptive  title  would  have 
availed  to  defeat  an  action  to  which  he  was  a  party,  it 
would  have  been  equally  available  against  them.  It  is 
conceded  that  where  one,  having  a  life  estate  unincum- 
bered with  a  trust,  or  incumbered  by  a  trust  that  does 
not  extend  beyond  the  tenancy  for  life,  sells  and  con- 
veys the  fee,  prescription  does  not  begin  to  run  against 
the  remaindermen  until  the  termination  of  the  life  estate, 
for  in  neither  case  have  they  a  right  of  entry  until  the 
end  of  the  term.  See  dissenting  opinion  of  Walker,  J., 
in  King  vs.  Leevesj  36  (?a.,  206,  and  the  opinions  of  Bleck- 
ley and  Jackson,  J.  J.,  in  Sanford  vs.  Sanford^  55  (?«.,  527, 
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which  we  think  correctly  laid  down  the  law  applicable  to 
this  question,  and  which  was  afterwards  ruled  by  a  full 
bench  in  a  case  where  the  life  estate  only  was  held  in  trust, 
Bull  et  at  V8,  Walker  et  aL^  71  (?«.,  195,  Estes,  J., 
who  presided  in  the  place  of  Hall,  J.,  who  was  disqual- 
ified, delivering  the  opinion. 

While  the  rule,  as  established  in  these  cases,  was  not 
questioned,  it  was  insisted  that  the  fact  of  title  to 
the  remainder  being  held  in  trust  for  them  did  not 
vary  its  application,  and  the  case  of  the  City  ( oun- 
cil  of  Augusta  vs.  Radcliffe  et  al.^  66  Qa.^  469,  was 
relied  on  in  support  of  the  position.  That  case,  while 
distinctly  recognizing  the  rule  that  plaintiffs  must  have 
both  the  title  and  the  right  of  entry  or  possession  before 
they  could  bring  the  action,'  or  before  prescription  would 
attach,  yet,  under  its  peculiar  circumstances,  held  that  the 
suit  was  good  against  that  defence.  There  the  defendant 
claimed  title  under  the  trust,  and  that  its  conveyance  was 
a  good  execution  of  the  power  to  sell  as  conferred  by  the 
deed,  which  claim  was  not  allowed  by  the  court ;  besides, 
its  title  was  derived  directly  from  the  trustee  as  such,  and 
not  from  one  holding  adversely  to  him  and  it  was  charged 
with  full  notice  of  the  plaintiff's  title.  The  defendants 
in  these  cases  do  not  claim  under  the  instrument  creating 
this  trust,  iior  do  they  derive  title  from  the  trustee.  It 
is  true  their  deed  is  from  the  same  person  who  was  acting 
as  trustee,  but  it  was  from  him  as  an  individual,  and  not  as 
a  trustee ;  he  did  not  deal  with  them  in  the  latter  character. 
It  is  not  shown  that  they  knew  of  ih^  existence  of  the 
trust,  nor  is  there  in  the  evidence  any  fact  or  circumstance 
from  which  such  knowledge  could  be  implied.  On  the  o!her 
hand,  there  is  at  least  one  prominent  fact,  that  was  quite 
notorious  in  the  neighborhood,  namely,  the  unbroken  and 
continuous  possession  of  the  land  by  the  feoffer  of  the 
defendants,  both  before  and  after  the  testator^s  death,  that 
would  lead  to  an  opposite  conclusion. 

In   an  early  case  decided  by  this  court.  Paschal  vs. 
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Davis,  3  Kelly,  256,  262,  263,  it  was  held  that,  where 
an  administratrix,  in  her  individual  capacity,  sold  a  ne- 
gro belonging  to  the  estate  of  an  intestate  and  deliv- 
ered possession  to  the  purchaser,  his  possession  from 
its  commencement  became  adverse  to  the  title  of  the  legal 
representative  of  the  intestate's  estate,  and  that  the  stat- 
ute of  limitations  would  protect  him,  he  having  been 
in  possession  for  the  time  thereby  prescribed.  The  party 
conveying  and  parting  with  the  possession  of  the  land 
and  the  trustee  in  whom  was  vested  the  entire  title, 
and  whose  duty  it  was  to  protect  it  for  the  benefit  of 
all,  and  not  a  portion  of  the  ceatuis  que  trust,  was  one  and 
the  same  person,  and  therefore  necessarily  had  notice  of 
the  adverse  character  of  the  defendants' claim  and  holding, 
and  could  have  brought  this  action  at  any  time  within  the 
period  prescribed  by  law,  and  having  failed  so  to  do,  he,  as 
well  as  those  he  represented,  are  now  barred  from  prose- 
cuting these  suits.  This  seems  to  us  to  be  the  result  of  the 
authorities  upon  this  subject.  48  Oa  ,33Q ;  51  Id.,  139 ;  55 
Id,,  25.  We  have  endeavored  to  show  that  the  City 
Council  of  Augusta  vs.  Radoliffe  et  al.  does  not  conflict 
with  this  view,  and  are  of  the  opinion  that  the  case  cited 
from  67  Oa.,  264,  does  not.  Upon  this  ground  alone,  we 
remand  this  case. 
Judgment  reversed. 
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J3  m\ 
A  rule  of  a  bank  provided  that  an  officer  therein  could  not  become 
its  debtor.  ltd  cashier,  desiring  to  procure  money  from  the  bank 
to  purchase  railroad  stock,  made  an  agreement  with  a  third  party, 
who  acted  with  notice  of  the  rule,  by  which  the  latter  should  pur- 
chase two  hundred  shares  of  stock;  that  the  cashier,  as  such, 
should  advance  to  him  the  money  of  the  bank  to  pay  therefor ; 
that  such  third  person  should  give  his  note  to  the  bank  for  the 
money  and  deposit  the  stock  as  collateral  security.  This  was  done, 
and  the  cashier  assumed  the  payment  of  the  note,  the  stock  being 
his.  There  was  no  other  notice  to  the  bank  of  this  arrangement 
except  the  knowledge  of  the  cashier : 
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Held,  that  the  bank  was  not  bound  by  the  contract  between  the  cash- 
ier and  the  third  party,  unless  it  had  notice  of  the  same  and  au- 
thorized it,  or  in  some  way  ratified  it ;  nor  was  it  bound  by  the 
knowledge  and  ratification  of  the  cashier  alone. 

(a.)  The  person  buying  the  stock  and  giving  the  note  advised  the 
cashier  to  sell  it ;  the  latter  agreed  that  he  might  use  his  own  dis- 
cretion in  the  matter ;  he  effected  a  sale,  but  the  cashier  refused 
to  confirm  it  or  to  deliver  the  stock : 

Held,  that  if  the  stock  subsequently  depreciated  in  value,  this  con- 
duct of  the  cashier  would  not  render  the  bank  liable  under  a  plea 
of  recoupment  or  set-off  against  a  suit  on  the  note. 

(6.)  The  charge  of  the  court  was  erroneous,  and  the  verdict  was  un- 
supported by  the  evidence, 

(c.)  The  bank  held  the  note  and  the  stock  pledged  for  its  payment 
unaffected  by  any  arrangement  between  the  maker  and  the  cash- 
ier. If  the  maker  desired  to  sell  the  stock,  he  should  have  re* 
deemed  it  or  placed  other  collaterals  in  its  st^ad,  such  as  the  bank 

~  might  have  agreed  to  take. 

December  19, 18S4. 

Principal  and  Agent.  Banks.  Contracts.  Charge  of 
Court.  Verdict.  Recoupment.  Set-off.  Pawns.  Before 
Judge  Habdbn.  City  Court  of  Savannah.  July  Term, 
1884. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  the  following  were  among  the  grounds  of 
the  motion  for  new  trial : 

(24.)  Because  the  court  charged  the  jury  as  follows: 
"  Now  as  to  the  question  of  the  difference  in  price,  the 
third  plea.  It  has  seemed  to  me  that  in  the  discussion  a 
portion  of  the  facts  of  that  plea  have  been  somewhat  over- 
looked. The  argument  has  been  made  to  you  that  Mr. 
Hartridge,  when  he  came  to  Mr.  Hatch  (the  cashier)  to  see 
him  about  this  sale,  came  to  him  as  an  individual,  because 
he  said  that  this  was  Mr.  Hatch's  property  and  he  was 
only  dealing  then  with  Mr.  Hatch  as  an  individual  in  that 
matter.  That  shows  that  at  some  moments  the  full  effect 
of  this  plea  may  have  been  overlooked.  This  plea  is  based 
on  the  idea  that  the  other  pleas  are  wrong  and  will  not  be 
sustained.     A  man  may  file  as  many  contradictory  pleas 
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as  he  wants  to.  He  said,  I  don't  owe  this  money  at  all, 
and  give  my  reasons  in  the  second,  third  and  fourth  pleas; 
but  if  you  find  that  this  is  really  my  note  and  that  I  am 
liable  on  it,  then  this  dealing  with  Mr.  Hatch  may  be  deal- 
ing with  \ho  bank.  Thus,  if  this  note  was  Mr.  Hartridge's, 
even  though  held  for  the  benefit  of  Mr.  Hatch ;  if  those 
securities  were  Mr.  Hartridge's,then  Mr.  Hartridge,  in  talk- 
ing to  Mr.  Hatch,  if  he  was  the  proper  officer,  and  you 
have  heard  the  testimony  on  that  point,  may  have  been 
talking  to  Mr.  Hatch,  the  cashier,  dealing  with  the  man 
who  was  representing  the  bank,  because,  on  that  supposi- 
tion, Mr.  Hatch  is  no  longer  responsible  to  the  bank,  though 
he  may  be  responsible  to  Mr.  Hartridge  and  Mr.  Hartridge 
responsible  to  the  bank,  and  Mr.  Hartridge  had  no  interest 
in  the  matter  so  far  as  between  himself  and  the  bank,  his 
interest  being  outside  of  the  direct  transaction,  so  that 
when  Mr.  Hartridge  went  to  see  him,  he  may  have  gone  to 
see  him  as  an  officer  of  the  bank  to  have  the  transfers  made, 
or  may  have  consulted  him  as  an  interested  person."' — Ob- 
jected to,  because :  1st.  "  It  does  not  correctly  state  the 
plea  referred,  to,  or  the  meaning  of  it;  presented  for  the 
consideration  of  the  jury  issues  not  in  the  case ;  and  was 
without  evidence  to  support  it. "  2d.  '*  It  was  without  evi- 
dence to  warrant  its  being  given." 

(26.)  Because  the  court  charged  the  jury  as  follows: 
"The  person  who  has  pledged  his  stock  to  secure  a  loan 
transfers  to  the  bank  the  right  to  dispose  of  that  for  the 
purpose  of  protecting  itself,  but  they  must  use  reasonable 
diligence,  care  and  discretion  in  disposing  of  it ;  then  if  he 
wants  to  get  that  collateral  out,  he  can  offer  other  security 
of  equal  value,  and  if  they  consent  to  the  exchange,  it 
can  be  made ;  if  they  refuse,  it  cannot.  If  he  says, '  I  want 
to  sell  this  stock,  the  stock  will  bring  enough  to  pay  the 
debt,'  they  must  let  him  sell  it  and  pay  the  debt ;  but  if  it 
will  not  bring  enough  to  pay  the  debt,  they  are  not  bound 
to  let  him  sell  it,  unless  he  gives  them  indemnification 
which  they  accept,  or  pays  them  the  difference.  If  they 
V  78-16 
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have  $20,000  loaned  on  security,  which  was  worth  that 
much,  but  which  shrunk  to  $19,000,  he  would  not  have  the 
right  to  say  *  Sell  these  securities  for  $  19,000,'  unless  he  said 
also, '  Here  is  the  money  for  the  balance' ;  otherwise,  you 
not  expect  them  to  consent ;  they  have  a  right  to  control 
it,  but  yet  with  reasonable  care  and  diligence  '  I  still  have 
an  interest  in  it,  that  is,  that  you  shall  protect  yourself, 
but  not  cause  me  unnecessary  loss;  in  helping  yourself 
you  must  not  hurt  me  more  than  the  necessity  of  the  case 
requires.' " — Objected  to,  because :  1st.  "  It  was  without 
evidence  to  warrant  its  being  given."  2d.  "It  was  con- 
trary to  law."     3d.  "  It  is  otherwise  illegal." 

(27.)  Because  the  court  charged  the  jury  as  follows: 
*'If  the  jury  find  from  the  evidence  in  this  case,  that,  in 
making  the  note  sued  on,  the  defendant  acted  solely  as 
the  agent  of  Milo  Hatch,  with  the  knowledge  and  consent 
of  the  plaintiff,  and  that  the  credit  in  the  transaction  was 
given  by  the  plaintiff  to  Mr.  Hatch  alone,  and  with  no  in- 
tention to  bind  Mr.  Hartridge  personally,  then  the  defend- 
ant is  not  liable  to  the  plaintiff  upon  this  note.  I  have 
already  quite  fully  charged  that,  but  it  is  the  right  of  de- 
fendant to  have  the  charge  given  in  the  language  I  have 
just  read." — Objected  to,  because:  1st.  "  It  was  without 
evidence  to  warrant  its  being  given."  2d.  "  It  was  con- 
trary to  law." 

(30.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, and  without  evidence  to  support  it. 

The  motion  was  overruled,  and  plaintiff  excepted. 

Ohisholm  &  Erwin,  for  plaintiff  in  error. 
Geo.  a.  Mercer,  for  defendant. 

Blakdford,  Justice. 

The  record  makes  this  case :  Milo  Hatch  was  the  cashier 
of  the  Savannah  Bank  and  Trust  Company,  and  wishing 
to  procure  money  from  the  bank  to  purchase  Central  Rail- 
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road  and  Banking  Company  stock,  he  applied  to  A.  L. 
Hartridge,  who  knew  that,  according  to  the  rules  of  the 
bank,  an  officer  of  the  bank  could  not  become  its  debtor. 
It  was  agreed  between  them  that  Hartridge  should  pur- 
chase two  hundred  shares  of  Central  Railroad  stock,  and 
that  Hatch,  as  such  cashier,  should  advance  to  Hartridge  the 
money  to  pay  for  the  same,  it  being  the  bank's  money,  and 
that  Hartridge  should  give  his  note  to  the  bank  for  the 
money,  and  deposit  the  stock  of  the  Central  Railroad  as 
collateral  security  for  the  payment  of  his  note  to  the 
bank.  This  was  done,  Hatch  assuming  the  payment  of 
Hartridge's  note,  and  the  stock  deposited  being  his.  It  does 
not  appear  that  the  bank  knew  of  this  arrangement  be- 
tween Hatch  and  Hartridge,  except  the  knowledge  of  Hatch, 
the  cashier,  who  made  this  arrangement  contrary  to  the 
rules  of  the  bank,  of  which  Hartridge  was  cognizant.  It 
is  also  shown  that,  soon  after  the  giving  of  the  note  sued 
on,  Hartridge  went  to  Hatch  and  advised  him  to  sell 
the  stock  deposited,  when  Hatch  agreed  that  Hartridge 
might  use  his  own  discretion,  and  do  as  he  thought  best 
about  the  matter.  Soon  thereafter,  Hartridge  eflFected  a 
sale  of  this  stock  on  time.  Hatch  was  informed,  and  he 
refused  to  confirm  this  sale  and  to  deliver  to  Hartridge  the 
stock.  It  does  not  appear  that  any  officer,  or  other  person 
connected  with  the  bank,  knew  of  this  transaction  but 
Hatch,  the  cashier.  If  this  sale  by  Hartridge,  of  the  stock 
deposited  as  security  for  his  note  due  the  bank,  had  been 
effected,  the  money  arising  from  said  sale  would  have  paid 
all  of  Hartridge's  note,  except  twenty-nine  hundred  dollars- 
Afterwards,  the  bank  sold  this  stock,  and  it  failed  to  pay 
Hartridge's  note  by  seven  thousand  nine  hundred  dollars — 
the  amount  claimed  to  be  due  on  Hartridge's  note  by  the 
bank.  The  bank  brought  suit  on  this  note  against  Hart- 
ridge.    He  pleaded 

(1.)  The  general  issue. 

(2.)  That  the  note  was  without  consideration  ;  that  the 
same  was  taken  by  the  bank  with  the  understanding  that 
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he  was  not  to  pay  the  same,  but  that  the  bank  was  to  look 
alone  to  Hatch  for  the  payment  of  the  same. 

(3.)  He  pleaded  recoupment  and  set-off,  claiming  that  the 
hank  authorized  him  to  sell  the  stock  deposited,  which  he 
did,  and  that  the  bank  refused  to  deliver  afterwards,  to  con- 
summate the  sale,  whereby  he  lost  five  thousand  dollars, 
which  he  asked  to  set  off  against  plaintiff's  claim. 

The  jury  found  the  issue  on  the  third  plea  in  favor  of 
Cartridge.  On  the  other  pleas  they  found  the  issues  in 
favor  of  the  bank.  The  plaintiff  moved  for  a  new  trial  on 
many  grounds,  which  the  court  overruled,  and  this  judg- 
ment the  plaintiff  excepted  to,  and  error  is  assigned  thereon 
to  this  court. 

The  contract  between  Milo  Hatch,  the  cashier  of  the 
bank,  and  Hartridge  being  contrary  to  the  rules  of  the 
l)ank,  and  the  same  being  known  to  Hartridge,  was  illegal, 
and  the  bank  was  not  bound  thereby,  unless  it  had  notice 
of  the  same  and  authorized  it,  or  in  some  way  ratified  it 
In  order  to  bind  the  bank  by  such  a  contract,  it  should  be 
shown  aflBrmatively  either  that  the  bank  authorized  such 
a  contract  or  with  full  knowledge  of  the  same,  ratified  it. 
The  fact  that  Hatch,  the  cashier,  who  was  a  party  to  this 
illegal  contract,  knew  it  and  ratified  it  on  behalf  of  the 
bank,  will  not  do ;  it  must  be  shown  that  othef-persons,  who 
v^ere  authorized  to  act  for  the  bank,  knew  of  this  contract, 
and  either  authorized  or  ratified  the  same ;  otherwise  the 
T^ant  will  not  be  bound.  To  hold  otherwise  would  be  to 
lay  down  a  rule  which  might  ruin  every  moneyed  institu- 
tion in  the  land.  5  Wallace,  703 ;  95  U.  S.  R,  557;  Story 
on  Aeenoy,  §210;  25  N.  Y.,  293;  1  Kelly,  286;  Morse  on 
Banks  and  Banking,  198,  197, 188,  189,  89,  90, 131. 

We  think  the  court  should  have  granted  a  new  trial  in 
this  case,  because  we  not  only  think  the  court  erred  in  his 
instructions  to  the  jury  as  to  the  law  which  governed  the 
third  plea,  but  that  the  verdict  of  the  jury  is  wholly  with- 
out evidence  to  sustain  it.  There  is  not  a  particle  of  evi- 
dence that  Hartridge  ever  applied  to  any  one  connected 
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with  the  bank  for  leave  to  sell  the  stock  deposited  as 
security  for  the  payment  of  his  note,  or  for  a  transfer  of 
this  stock  to  the  persons  to  whom  he  had  negotiated  to  sell 
it,  except  Milo  Hatch,  the  cashier,  and  the  person  who  had, 
with  Hartridge,  entered  into  this  illegal  contract.  As  to 
the  bank,  it  held  Haftridge's  note  and  the  stock  pledged  for 
its  payment  unafltected  by  any  arrangement  between  Hart- 
ridge and  Hatch.  If  Hartridge  desired  to  sell  the  stock, 
he  should  have  redeemed  it,  or  placed  other  collaterals  in 
its  stead,  such  as  the  bank  might  have  agreed  to  take. 
Jones  on  Pledges,  §§606, 728, 729  ;  66  Oa.,  305.  The  ver- 
dict of  the  jury  being  without  evidence  to  support  it,  the 
court  should  have  granted  a  new  trial. 
Judgment  reversed. 


Rankin   vs.   Mebciiants     and   Miners'    Tbansportation 
CoMPAjiY  et  al. 

1.  A  declaration  against  a  foreign  corporation  and  a  stevedore,  for  the 
homicide  of  an  employ^,  alleged  as  follows :  The  company  paid 
the  stevedore  to  load  a  ship ;  the  gangway  used  in  loading  was  its 
property,  and  famished  to  the  stevedore  for  that  use ;  it  failed  to 
provide  proper  guards  and  side-skids  to  the  gang-plank  to  prevent 
the  deceased  from  falling  therefrom ;  ''that  deceased  was  standing 
on  the  gang-plank,  under  the  directions  and  by  the  order  of  the 
stevedore  or  his  agents,  and  was  attempting  to  ease  down,  over 
said  gang-plank  into  said  steamship,  the  said  barrels  of  resin,  which ' 
said  barrels  of  resin  the  said  (stevedore),  with  the  grossest  negli- 
gence and  without  regard  to  the  dangerous  position  of  the  said  de- 
ceased, caused  to  be  rolled  down  the  said  gang-plank  in  such  great 
numbers  and  rapid  succession  that  the  skill  and  strength  of  the 
said  deceased  were  totally  insufficient  to  manage  the  same,  the  re- 
sult of  which  was  his  being  drowned  in  the  river  by  the  gross  neg- 
ligence and  criminal  conduct  of  the  said  defendants:" 

Meldf  that  no  case  was  made  against  the  corporation.  The  mere  em- 
ployment of  the  stevedore  or  contractor  did  not  make  the  com- 
pany liable  for  an  injury  to  one  of  the  stevedore's  servants ;  and 
the  case  falls  within  the  ruling  in  66  (7a.,  145,  and  in  68  Id.,  839. 

2.  If  it  were  clearly  alleged  that,  by  the  stevedore's  orders  and  direc- 
tions, the  barrels  were  precipitated  so  rapidly  upon  deceased  as  to 
cause  bis  death,  then  this  gross  negligence  or  disregard  of  life  on 


Digit 


ized  by  Google 


230  SUPREME  COURT  OF  GEORGIA. 

Raukln  vs.  Merchants  and  Mlaen'  Transportatiou  Company  H  al. 

the  part  of  the  stevedore  in  so  ordering  the  fellow-servants  of  the 
deceased  would  amount  to  criminal  negligence,  and  take  the  case 
as  to  him  without  the  rule  in  the  cases  cited ;  but  construing  the 
plea  most  strongly  against  the  pleader,  it  is  not  distinctly  alleged 
that  he  precipitated  the  barrels  himself  or  ordered  others  to  do 
so ;  and  there  was  no  error  in  dismissing  the  declaration  on  demur- 
rer, 
(a.)  No  motion  was  made  to  amend  or  otherwise  to  retain  the  action 
against  the  stevedore  alone. 
January  6, 1885. 

Master  and  Servant.  Homicide.  Damages.  Actions. 
Stevedores.  Principal  and  Agents.  Pleadings.  Before 
Judge  Harden.  City  Court  of  Savannah.  February 
Term,  1884. 

Reported  in  the  decision. 

George  W.  Owens  ;  Charlton  &  Maokall,  for  plaintiff 
in  error. 

W.  S.  Basinger,  for  defendants. 

Jackson,  Chief  Justice. 

A  motion  was  made  to  dismiss  this  declaration,  on  the 
ground  that  no  cause  of  action  is  set  out  therein ;  in  other 
words,  on  general  demurrer,  the  action  was  dismissed.  It 
is  a  suit  by  the  wife  for  her  husband's  homicide  against 
"  the  Merchants  and  Miners'  Transportation  Company,"  and 
Merritt  W.  Dixon,  a  stevedore  in  the  employment  and  pay  of 
that  company ;  and  the  death  occurred  by  reason  of  the 
loading  of  a  ship  of  the  company  by  the  stevedore  and 
his  servants. 

1.  The  question  is,  whether  the  case  falls  within  Daly 
vs.  Stoddard,  66  G^a.,145,  and  McDonald  vs  The  Eagle 
(b  Phenix  Manufacturing  Company^  68  Oa.^  839.  In 
other  words,  do  the  allegations  make  a  case  of  felon- 
ious intent  in  the  killing  or  such  criminal  negligence  as 
constitutes  an  ingredient  in  the  offense  of  involuntary 
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manslaughter,  because  those  cases,  by  a  unanimous  bench, 
most  clearly  so  construe  the  meaning  of  our  statu  te.  Code, 
§2971. 

In  regard  to  "  the  Merchants  and  Miners'  Transportation 
Company ,''  there  cannot  arise  a  doubt  that  the  case  made 
against  it  is  a  case  Within  the  rule,  and  weaker  than  either 
of  thoee.  It  is  a  corporation  of  Maryland,  with  an  agency 
in  Savannah ;  and  the  only  allegation  against  it,  in  respect 
to  the  accident  or  incident  of  the  death,  is  that  it  had  em- 
ployed and  paid  the  stevedore  to  load  the  ship,  and  that 
the  gangway  used  in  loading  the  ship  was  its  property 
and  furnished  to  the  stevedore  for  that  use ;  and  that  it 
failed  to  provide  proper  guards  and  side-skids  to  the  gang- 
plank to  prevent  deceased  from  falling  therefrom ; — the  de- 
claration then  alleging  ^Hhat  deceased  was  standing  on  the 
gang-plank  under  the  direction  and  by  the  order  of  the 
stevedore  or  his  agents,  arid  was  attempting  to  ease  down 
over  said  gang-plank  into  said  steamship  the  said  barrels 
of  resin,  which  said  barrels  of  resin  the  said  Dixon  (the 
stevedore)  or  his  agents,  with  the  grossest  negligence,  and 
without  regard  to  the  dangerous  position  of  the  said  de- 
ceased, caused  to  be  rolled  down  the  said  gang-plank  in 
such  great  numbers  and  rapid  succession  that  the  skill  and 
strength  of  the  said  deceased  were  totally  insufficient  to 
manage  the  same,''  the  result  of  which  was  his  being 
drowned  in  the  river  '^  by  the  gross  negligence  and  crimi- 
nal conduct  of  the  said  defendants." 

It  will  thus  be  seen  that  all  which  was  done  by  the  com- 
pany was  to  employ  and  pay  the  contractor,  or  stevedore, 
to  use  the  technical  name,  to  do  the  job  of  loading  the 
ship,  and  to  furnish  for  the  ship's  use  on  such  occasions  a 
gang-plank,  which,  in  consequence  of  the  manner  in  which 
the  job  was  done,  the  numbers  and  rapidity  with  which 
the  barrels  of  resin  were  rolled  upon  deceased,  proved  in- 
adequate for  that  special  occasion.  If  the  manner  of  roll- 
ing down  the  barrels  had  not  been  so  rapid,  it  is  not  alleged 
that  the  unhappy  incident  would  have  followed ;  indeed, 
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the  inference  i8  clear  from  the  whole  declaration  that  it 
would  not. 

Surely  it  cannot  be  contended  that  the  mere  employ- 
ment of  the  stevedore  to  do  the  job  made  the  company 
liable.  Such  a  man,  we  understand  to  be,  '•  one  whose 
occupation  is  to  load  and  unload  vessels  in  port,"  (Web- 
ster's Dictionary), — in  other  words,  a  contractor  or  jobber 
for  special  business,  ready  to  be  employed  by  anybody  on 
his  line.  Can  it  be  possible  that  his  bad  conduct  in  doing 
the  job  can  make  the  employer  criminally  liable  ?  Indeed, 
the  case  made  is  stronger.  It  is  not  alleged  that  the  steve- 
dore caused  the  rapid  rolling,  etc.,  but  the  averment  is 
that  he  or  his  agents  did  it.  Is  the  employer  to  bo  respon- 
sible not  only  for  his  employe,  the  contractor  under  him, 
but  for  all  the  under-employ^s,  agents  and  servants,  the 
deceased  being  one  of  them-?  Surely  the  doctrine,  "  re- 
spondeat superior^'*^  does  not  extend  that  far.  It  cannot 
most  assuredly  in  a  transaction  involving  criminal  neglect 

It  is  thus  seen  that  there  is  no  shadow  of  cause  of  action 
in  this  case  against  the  company;  none  in  furnishing  the 
plank,  because,  if  properly  used,  it  might  have  done  well, 
according  to  the  whole  scope  of  the  declaration ;  and  none 
in  the  employment  of  the  stevedore,  because  he  was  a 
contractor  with  his  own  servants,  the  deceased  being  one, 
and  neithef  the  company  at  Baltimore,  nor  its  Savannah 
agent  having  aught  to  do  with  those  servants. 

2.  In  regard  to  the  stevedore,  the  problem  is  more  dif- 
ficult of  solution. 

If  a  clear  declaration  were  before  us  that  by  his  orders 
and  direction  these  barrels  were  precipitated  so  rapidly 
upon  deceased  as  to  cause  his  death,  then  this  gross  negli- 
gence or  disregard  of  life,  on  the  part  of  the  employer  in 
so  ordering  the  fellow  servants  of  the  deceased,  would 
amount  to  criminal  negligence  and  take  the  case  without 
the  rule  in  Daly  vs.  Stoddard^  and  McDonald  vs.  EagU 
and  Phenix  Co.;  but  there  is  no  distinct  allegation 
that  he  did  it  himself,  or  ordered  others  so  to  precipitate 
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the  barrels.  The  allegaticm  is  that  he  or  his  agents  caused 
it  to  be  done.  So  that  for  aught  that  the  declaration  shows, 
it  may  have  been  a  fellow  servant  of  deceased  who  caused 
the  whole  disaster,  and  without  the  assent  or  connivance, 
much  less  the  order  and  command  of  the  superior;  and  if 
so,  "  respondeat  superior^-  does  not  apply,  and  the  steve 
dore  would  not  be  liable.  Construing  the  pleadings  most 
strongly  against  the  pleader,  we  cannot  say  that  the  court 
erred  in  dismissing  the  action  as  to  him  also. 

The  fact  is,  that  from  the  manner  in  which  the  pleader 
mixes  the  company  at  Baltimore  with  the  stevedore  in 
Savannah,  it  is  rather  difficult  to  strike  the  name  of  the 
company,  and  leave  the  stevedore  in,  with  any  sense  left 
in  the  declaration.  We  presume  the  real  action  was  in- 
tended to  be  against  the  corporation,  and  the  stevedore 
was  joined  as  a  sort  of  servant,  but  the  money  power  was 
the  main  object  of  attack,  and  if  that  be  gone,  the  plaintiff 
cares  little  for  what  is  left. 

At  all  events,  no  motion  to  amend  in  the  court  below 
having  been  made,  so  as  to  perfect  the  declaration  against 
the  stevedore,  and  no  effort  of  any  sort  having  been  made 
to  retain  the  action,  either  there  or  here,  before  us,  against 
him  alone,  on  leave  to  amend  or  other  directions,  we  give 
the  case  the  direction  which  strict  pleading  and  strict  law 
demands,  and  affirm  the  judgment* 

Judgment  affirmed. 


I  73    2881 

Hinton  vm.  Qoode  &  Crumbley.  I  w^jj 


73 

An  affidavit  to  foreclose  a  laborer's  lien,  which  alleged  merely  73  233 
that  the  deponent  was  employed  *'  to  labor  as  a  clerk  in  defend-  124  » 
ant's  store,"  etc.,  was  insufficient,  and  was  properly  dismissed  on 
demurrer.  One  who  is  employed  merely  to  labor  as  clerk  in  a 
store  is  not  such  a  laborer  as  is  contemplated  by  §1974  of  the  Code, 
giving  a  lien  to  a  laborer  on  the  property  of  his  employer.  Some- 
thing most  be  averred  and  shown  other  than  that  the  party  seek- 
ing the  lien  was  a  clerk.  Laborer,  as  used  in  the  statute,  means 
what  was  generally  known  as  a  laborer  at  the  time  of  the  passage  of 
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the  act,  and  clerks,  agents,  cashiers  of  banks,  and  like  employes, 
whose  employ ment  is  associated  with  mental  labor  and  skill,  were 
not  considered  laborers,  and  were  not  included  in  the  statute  as 
such. 
2.  The  foreclosure  of  a  laborer's  lien  is  a  summary  remedy ;  the 
party  seeking  it  must  show  himself  clearly  entitled  to  it,  and  the 
statute  affording  the  remedy  will  be  strictly  construed. 
Noyember  11,  ISM. 

Laborers.  Liens.  Master  and  Servant.  Laws.  Con- 
struction. Remedies.  Before  Judge  Hammond.  Henry 
Superior  Court.    April  Term,  18S4. 

Reported  in  the  decision. 

Geo.  W.  Bryan,  for  plaintiff  in  error. 

John  L.  Tye,  by  J.  H.  Lumpkin,  for  defendants. 

Blandfokd,  Justice. 

The  affidavit  of  plaintiff  to  foreclose  a  laborer's  lien  al 
leged  that  he  was  employed  to  "labor  as  clerk  in  defend; 
ant's  store,"  etc.  The  sufficiency  of  this  affidavit  was  de- 
murred to,  and  a  motion  mafle  to  quash  the  execution  and 
dismiss  the  levy  by  defendant.  This  motion  the  court 
sustained,  and  the  ruling  is  the  error  insisted  on  here. 

1.  One  who  is  employed  merely  to  labor  as  clerk  in  a 
store  is  not  such  a  laborer  as  is  contemplated  by  §1974  of 
the  Code,  and  so  as  to  be  entitled  to  have  a  lien  on  the  prop 
erty  of  his  employer.  Something  must  be  averred  and  shown 
other  than  that  the  party  seeking  the  lien  was  a  clerk. 
Laborers,  as  used  in  the  statute,  mean  what  were  generally 
and  universally  known  as  laborers  at  the  time  of  the  pas- 
sage of  the  act.  A  laborer  is  one  who  works  at  a  toilsome 
occupation — a  man  who  does  work  requiring  little  skill, 
as  distinguished  from  an  artisan — sometimes  called  a  labor 
ingman.  (Webster.)  Clerks,  agents,  cashiers  of  banks,  and 
all  that  class  of  employes,  whose  employment  is  associated 
with  mental  labor  and  skill,  were  not  considered  laborers, 
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and  were  not  intended  by  the  statute  to  be  embraced 
therein  as  laborers,  so  as  to  have  a  hen  for  their  wages. 
And  this  is  the  effect  of  the  previous  rulings  of  this  court. 
49  Oa.j  511 ;  63  Id.j  172 ;  68  Id.^  658. 

2.  This  is  a  summary  remedy,  and  the  party  seeking  it 
must  show  himself  clearly  entitled  to  it,  and  the  statute 
affording  the  remedy  will  be  strictly  construed.  45  Ouj 
161 ;  60  Id.,  104;  66  Id.,  782. 

So  the  judgment  of  the  court  below  is  affirmed. 


Gladdbh,  sheriff,  w.  J,  L.  &  R.  H.  Cobb.  |no_^| 

73    286i 
[Jackion,  Chief  Jnstioe,  not  prealdlng,  on  aocoiint  of  proyidentiaJ  cause.]  ^1 

1  A  movant  in  a  role  against  a  sherifi  is  not  required  to  support  his 
execution  by  the  production  of  the  record  including  the  judgment 
from  which  ihefl.Ja.  issued. 

(a.)  On  a  proceeding  to  foreclose  a  lien  on  personalty,  a  failure  to 
show  a  demand  within  twelve  months  after  the  claim  feU  due  did 
not  make  the  process  a  nullity,  but  rendered  it  voidable,  and  the 
defect  could  have  been  taken  advantage  of  by  the  defendant  or  his 
creditors  by  counter-affidavit,  but  not  by  the  sheriff  on  a  rule  based 
on  his  failure  to  collect  the  fi./a, 

(6.)  A  sheriff  who  refuses  to  collect  a  ft.  Ja.  because  it  issued  upon 
an  irregular  proceeding  will  not  be  protected  from  a  lule  on  that 
ground. 

2.  The  bare  fact  that  the  sheriff  had  been  served  with  an  injunction 
about  four  years  before,  did  not  protect  him  from  a  rule,  where 
he  permitted  the  property  to  leave  his  possession  and  did  not  make 
the  money.  The  sheriff  was  chargeable  by  the  levy  with  the  property 
levied  on,  and  it  was  incumbent  on  him  to  show  that  it  had  gone 
lawfully  out  of  his  possession,  which  he  failed  to  uo. 

(a.)  The  writ  of  injunction  was  tendered  in  evidence  without  the  bill 
on  which  it  issued  or  any  exemplification  of  the  record  in  the  case, 
and  it  was  impossible  for  the  court  to  know  from  the  writ  itself  and 
the  recitals  it  contained  what  it  prohibited  the  sheriff  and  his  co- 
defendants  from  doing.  A  part  of  the  record  should  not  have  been 
received,  or  if  received,  should  not  have  been  acted  on. 

(6.)  To  shield  a  sheriff  from  liability  for  failing  to  realize  money  un- 
der a  levy  made  by  him,  it  is  not  sufficient  to  set  up  that  he  acted 
honestly  and  in  good  faith  and  intended  no  disobedience  of  the 
precept  of  the  court.    Whether  he  did  so  or  not,  is  not  to  be  judged 
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of  by  himself,  but  by  the  court,  and  courts  are  slow  to  accept  ignor- 
ance of  law  as  an  excuse  for  official  misconduct. 
8.  This  case  having  been  brought  to  this  court  for  delay  only,  ten  per 
cent  damages  are  awarded  against  the  plaintiff  in  error. 
October  2.  :8S4. 

Sheriffs  Evidence.  Liens.  Injunction.  Levy  and 
Sale.  Nullities.  Practice  in  Supreme  Court.  Before 
Judge  Bower.  Calhoun  Superior  Court.  December 
Term;  1883. 

Reported  in  the  decision. 

D.  A.  Vason;  J.  J»  Beck,  for  plaintiff  in  error. 

C.  B,  WooTEN,  for  defendants. 

Hall^  Justice. 

The  sheriff  was  ruled  to  bring  into  court  a  certain  ^.^a., 
with  his  actings  and  doings  thereon,  which  had  been  placed 
in  his  hands,  and  levied  on  seven  bales  of  cotton  on  the 
16th  day  of  December,  1873.  It  was  alleged  in  the  motion 
for  the  rule  that  the  cotton  had  never  beeu  sold,  or  in  any 
way  accounted  for.  He  was  required  to  show  cause  why 
he  should  not  pay  the  )?  fa.y  or  in  default  thereof, why  he 
should  not  be  attached.  In  response  to  the  rule  served 
upon  him,  he  showed  for  cause  that  he  levied  the  Ji.fa.^  as 
charged  against  him,  and  left  the  cotton,  after  levying  upon 
it,  With  one  Bell,  to  take  charge  of  and  hold  it  subject  to 
his  order  Admits  he  never  sold  the  cotton,  because  the 
advertising  fees  were  not  tendered,. and  because  he  was 
served  with  an  injunction  issuing  out  of  the  district  court 
of  the  United  States  for  the  southern  district  of  Georgia, 
sitting  in  bankruptcy,  and  in  which  court  the  defendant 
in  execution  had  filed  his  petition  to  be  declared  a  bank- 
rupt, forbidding  him  from  interfering  with  the  cotton  levied 
on;  that  the  injunction,  as  he  Was  advised  and  believed, 
was  then  pending  and  undetermined ; — this  was  four  years 
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and  more  after  the  service  was  made  on  him  ;  that  by  some 
agreement  between  plaintiff  and  defendant,  plaintiff  took 
charge  of  and  carried  away  two  bales  of  the  cotton  they 
levied  on,  without  his  knowledge  and  consent;  and  because 
the  remaining  five  bales  were  seized  and  taken  by  defend- 
ant's assignee  in  bankruptcy  and  carried  off  and  disposed 
of  without  his  knowledge  or  consent ;  that,  although  he 
was  diligent,  he  did  not  ascertain  that  the  cotton  had  been 
removed  until  after  it  had  been  disposed  of ;  and  lastly,  be- 
cause the  judgment  upon  which  plaintiff's^. /a.  issued 
was  void,  in  that  it  was  to  enforce  a  merchant's  lien,  and 
that  it  issued  illegally ; — ^for  what  reason,  does  not  appear 
in  the  original  or  any  of  the  amended  answers  sent  up  in 
the  record.  All  the  grounds  of  this  showing  were  traversed 
by  the  plaintiff,  and  upon  the  trial  of  the  issue  thus  formed, 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$195,  with  interest  from  15th  of  March,  1874.  For  this 
amount  the  court  made  the  rule  absolute. 

No  motion  was  made  for  a  new  trial.  Respondent's 
counsel  made  various  requests  to  the  court  to  charge,  but 
none  of  them  were  given.  There  are  quite  a  number  of  ex- 
ceptions to  the  charge  of  the  court.  At  the  hearing  before 
this  court,  the  following  questions  were  made  and  argued : 

(1.)  That  the  court  erred  in  refusing  to  compel  the 
movant  in  the  rule  to  put  in  evidence  with  hiaji./a.  the 
proceedings  on  which  it  was  founded. 

(2.)  Because,  when  the  proceedings  were  put  in  evidence 
by  the  respondent,  it  was  shown  that  no  demand  was  made 
upon  the  defendant  within  twelve  months  after  the  claim 
fell  due;  that  for  this  reason  the  proceeding  was  void,  and 
the  respondent  was  not  bound  to  execute  a  void  process, 
and  was  not  to  be  held  responsible,  under  the  rule,  for 
failing  therein. 

(3.)  Because  he  was  restrained  by  the  iiyunction  issuing 
from  the  district  court  of  the  United  States,  sitting  in  bank- 
ruptcy, and  was  thereby  protected  from  the  rule,  and  it 
was  incumbent  upon  the  movant  to  show,  before  he  could 


Digit 


ized  by  Google 


288  SUPREME  COURT  OF  GEORGIA. 

Gladden,  Uierlfl;  «■.  J.  L.  A  R.  H.  Cobb. 

maintaiiL  this  proceeding,  that  the  iqj unction  had  been  dis- 
solved. 

The  ground  that  the  advertising  fees  had  not  been  pajd 
or  tendered,  if  entitled  to  consideration  under  the  facts  set 
forth  in  the  proceeding,  was  eflFectually  disposed  of  by  the 
evidence  adduced  on  the  trial  of  the  issue,  and  was  not  in- 
sisted on  in  the  argument  before  this  court. 

1.  For  convenience,  the  questions  made  by  the  first  and 
second  exceptions  will  be  considered  together.     The  re- 
sponse to  the  plaintiflPs  rule  did  not  set  forth  any  fact 
showing  that  the^.^a.  issued  upon  a  void  judgment,  but 
alleged  generally  that  it  was  void.    The  evidence  intro- 
duced by  the  respondent  showed  that  the  proceeding  was 
irregular  and  defective.    There  is  no  rule  or  principle,  of 
which  we  are  aware,  requiring  a  movant  in  a  rule  against 
the  sheriff  to  support  his  execution  by  the  production  of 
the  record,  including  the  judgment  from  which  the  execu- 
tion issued.    In  this  case,  the  respondent  was  treated  with 
great  indulgence,  when  he  was  permitted  to  introduce  these 
proceedings  m  evidence,  as  there  was  no  specific  allegation 
in  his  showing  under  which  they  ought  to  have  been  ad- 
mitted.   The  tribunal  enforcing  this  lien  had  jurisdiction 
both  of  the  party  and  subject-matter  of  the  suit.     If  there 
had  been  any  defect  in  the  proceedings,  the  defendant  in 
the  same,  or  any  creditor  of  his,  could,  by  counter-affidavit, 
have  arrested  and  set  them  aside  (Oode,  §1991,  and  cita- 
tions) ;  but  no  provision  is  made  by  which  an  officer,  exe- 
cuting the  process,  can  do  so;  the  right  is  confined  to  the 
defendant  and  his  creditors.     This  defect  does  not  render 
the  process  a  nullity,  but  makes  it  voidable  at  the  option 
of  the  defendant  or  his  creditors,  and  a  sheriff  who  refuses 
to  collect  2Lfi.fa.  because  it  issued  upon  an  irregular  pro- 
ceeding will  not  be  protected  from  a  rule  on  that  ground* 
"  The  idea  of  permitting  him,"  says  this  court,  "  to  shelter 
himself  under  such  a  plea  cannot  be  tolerated  for  a  mo- 
ment."    19  6^a.,  139,  141;  see  also  56  Oa.  if,  612.  4th 
head-note,  and  616. 
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2.  The  bare  fact  of  beiiifz;  served  with  the  injunction  in 
question,  does  not  afford  him  protection ;  he  should  have 
looked  after  this  process,  and  have  seen  what  disposition 
had  been  made  of  it,  and  should  not  have  imposed  that 
burden  upon  the  plaintiff  whose  execution  he  had  levied; 
at  least,  he  should  have  been  satisfied  that  it  was  finally 
disposed  of  before  parting  with  the  property.  The  in- 
junction cRd  not  take  the  property  levied  on  out  of 
his  possession,  and  he  produced  no  order  from  the  court 
issuing  the  iigunction  to  dispose  of  it  otherwise  than 
by  the  levy.  69  <?«.,  92.  The  writ  of  ii^unction  was 
alone  tendered  in  evidence ;  without  the  bill  on  which 
it  issued,  there  was  no  full  exemplification  of  the  record 
in  the  case,  and  it  was  impossible  for  the  court  to  know, 
from  the  writ  itself  and  the  recitals  it  contained,  what 
it  prohibited  the  sheriff  and  his  co-defendants  from  do- 
ing. For  this  reason  a  part  of  the  record  should  not 
have  been  received,  or  if  received,  should  not  have  been 
acted  upon.  69  Oa.y  92.  The  writ,  in  this  case,  recites 
that  the  sheriff  and  others  were  combining  and  interfering 
with  five  bale  of  cotton,  the  property  of  tbe  bankrupt,  who 
was  the  defendant  in  execution,  and  enjoins  them  to  de- 
sist from  in  any  manner  interfering  and  intermeddling  with 
the  five  bales  of  cotton  until  the  further  order  of  the  court- 
It  does  not  appear,  either  from  the  recitals  or  mandate  of 
this  injunction,  that  these  five  bales  of  cotton  were  held 
under  levy,  or  they  were  the  same  that  had  been  seized  un- 
der the  execution  in  question  (seven  bales  of  cotton  had  been 
levied  on) ;  neither  does  it  appear  when  the  defendant  filed 
his  proceedings  in  bankruptcy,  nor  when  there  was  an  adju- 
dication thereon ;  nor  does  it  appear  what  disposition  the 
bankrupt  court  made  of  the  property  enjoined,  admitting 
it  to  be  the  cotton  levied  on.  The  sheriff  was  chargeable 
by  this  levy  with  the  cotton,  and  it  was  incumbent  on  him 
to  show  that  it  had  gone  lawfully  out  of  his  possession, 
which  he  utterly  failed  to  do.  In  short,  a  more  flagrant 
instance  of  neglect  in  the  care  and  custody  of  property  in 
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the  hands  of  an  officer,  under  levy,  than  this,  it  would  be 
difficult  to  conceive. 

To  shield  himself  from  liability,  it  is  not  sufficient  to 
set  up  that  he  acted  honestly  and  in  ^2;ood  faith,  and  in- 
tended no  disobedience  of  the  precept  of  the  court.  Whether 
he  did  so  or  not,  is  not  to  be  judged  of  by  himself,  but  by 
the  court.  What  may  have  been  his  private  thought  and 
motive,  we  cannot  certainly  know,  but  we  can  see  nothing 
in  the  facts  that  should  have  misled  him  in  his  duty. 
Courts  are  slow  to  accept  ignorance  of  law  as  an  excuse  for 
official  misconduct.  32  Oa.j  362.  ^^  An  officer  must  be 
diligent  as  well  as  honest.  Not  only  must  he  purpose  and 
intend  to  perform  his  duty,  but  he  must  use  his  intelligence 
to  discover  what  that  duty  is ;  and  if  his  own  intelligence 
is  not  sufficient  to  deal  with  as  plain  a  case  as  this,  he  can- 
not safely  dispense  with  counsel.*'  Charles  vs.  Foster^  66 
Oa.^  616.  These  sound  views  are  strikingly  appropriate  to 
the  present  case.  This  respondent  has  been  treated  most 
indulgently  by  the  lower  court.  Had  the  j  ury  found  against 
him  the  full  value  of  the  entire  seven  bales  of  cotton  levied 
on,  they  would  have  done  nothing  more  than  their  duty. 

3.  The  case  brought  up  by  this  writ  of  error  is  destitute 
of  merit,  and  we  can  see  no  other  purpose  than  delay  in 
prosecuting  it,  and  should  fall  short  of  our  duty  did  we  not, 
as  we  now  do,  award  to  the  movant  in  the  rule  ten  per 
cent  damages. 

Judgment  affirmed. 


Bbll  &  Brother  vs.  Rich,  and  vice  versa. 

1.  Where  salts  were  brought  in  a  justice's  court,  and  the  notes  at- 
tached to  the  summonses  were  each  for  $100.00,  with  interest,  costs 
of  collection  and  ten  per  cent  attorney's  fees,  the  justice  had  no 
jurisdiction  to  render  judgment  thereon ;  and  the  want  of  jurisdic- 
tion having  been  fixed  by  the  suit,  jurisdiction  could  not  after- 
wards be  conferred  by  an  agreement  of  the  parties  that  the  judg- 
ment should  be  rendered  on  each  suit  for  $100  and  interest. 

(o«)  This  case  differs  from  that  in  69  Oa.,  406. 
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2.  An  entire  lien  claimed  by  a  material  man,  and  recorded  in  accord- 
ance with  the  statute,  camiot  be  enforced  by  dividing  the  amount 
and  giving  notes  of  less  than  $100  each  and  suing  them  in  a  jus- 
tice's court.  The  statute  contemplates  but  a  single  lien  as  to  each 
transaction,  and  a  single  suit  to  enforce  it. 

(a.)  While  it  is  permissible  to  divide  a  large  debt  into  several  smaller 
sums,  in  order  to  hasten  its  collection  by  bringing  suits  in  a  jus- 
tice's court  on  each  of  these  separate  amounts,  it  has  not  yet  been 
held  by  a  full  bench  that  such  an  arrangement  oould  be  entered 
into  to  facilitate  the  procurement  of  judgments,  and  thereby  to 
defeat  a  lien  which  had  attached  by  the  levy  of  an  attachment  up- 
on the  defendant's  property ;  nor  is  it  necessary  that  this  question 
should  now  be  decided. 

(*.)  It  is  doubtful  whether  a  lien  on  realty  can  be  enforced  by  a  suit 
in  a  justice's  court. 

Justice  Courts.  Jurisdiction.  Liens.  Debtor  and  Cred- 
itor. Before  Judge  Hammond.  Fulton  Superior  Court. 
March  Term,  1884. 

Five  justice  court  Ji,  yJw.,  in  favor  of  Bell  &  Brother 
against  Brown,  were  levied  on  a  certain  lot  which  was 
claimed  by  Rich.  The  five  cases  were  consolidated  and 
tried  together.  The  following  facts  appeared  on  the  trial : 
Bell  &  Brother  filed  a  claim  of  lien,  as  material  men,  on 
the  property  in  dispute,  for  materials  furnished  in  the 
erection  of  a  building  thereon  for  Brown.  The  amount 
claimed  was  $995.36,  '*  with  interest  at  the  rate  of  eight 
per  cent  per  annum  from  July  25, 1881,  till  paid,  together 
with  ten  per  cent  attorney's  fees."  This  was  dated  Sep- 
tember 16, 1881.  For  this  debt  plaintiffs  took  five  notes 
of  defendant,  dated  July  26, 1881,  due  January  .1,  1882, 
three  of  them  for  $100.00,  one  for  $84.00  and  one  for 
$51.00.  Each  of  these  provided  that,  if  not  paid  promptly 
when  due,  defendant  was  to  pay  "  all  costs  of  coltectioii 
and  ten  per  cent  attorney's  fees."  Suits  were  brought  on 
each  of  these  notes  in  a  justice's  court,  a  copy  of*  each 
note  being  attached  to  the  corresponding  summons.  An 
agreement  was  made  between  plaintiffs  and  defendant  that 
v  73-17 
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judgment  should  be  rendered  in  each  of  the  five  cases  for 
the  principal  amounts  of  the  respective  notes,  and  plain- 
tiffs should  have  a  lien,  as  material  men,  on  the  property; 
that  execution  should  be  stayed  for  fifteen  days ;  and  that 
plaintiffs  could  then  proceed  to  enforce  their  claim.  Judg- 
ment was  entered  accordingly,  and  the  Ji.  fas.  levied  on  the 
property.  The  claimant  claimed  under  a  deed  from  de- 
fendant, dated  November  25, 1881.  Under  the  charge  of 
the  court,  the  jury  found  the  property  not  subject  to  the 
three ^.yjw.  for  $100.00  each,  but  subject  to  the  otl>er  two. 
Plaintiffs  moved  for  a  new  trial,  on  the  following  grounds: 

(1.)  Because  the  verdict  is  contrary  to  law  and  evidence. 

(2.)  Because  the  court  charged  that,  if  any  of  the  notes 
on  which  plaintiffs'  judgments  are  founded  were  for  one 
hundred  dollars  principal,  and  contained  a  stipulation  that 
the  defendant  would  pay  an  additional  ten  per  cent,  as 
attorney's  fees,  and  suit  was  commenced  by  plaintiffs  in 
the  justice's  court  on  each  of  said  notes,  by  attaching  a 
copy  of  the  same  to  a  summons  requiring  defendant  to 
answer  plaintiffs'  demand  on  the  note,  such  suit  was  for 
both  the  principal  and  said  fee,  and  so  for  an  amount  be- 
yond the  jurisdiction  of  the  court;  and  no  agreement  be- 
tween the  plaintiffs  and  defendant,  made  after  the  claim- 
ant had  purchased  the  property  and  without  his  consent, 
by  virtue  of  which  agreement  such  court  got  jurisdiction 
and  plaintiffs  recovered  judgment  on  such  notes,  would 
bind  the  claimant;  and  the  jury  should  find  the  property 
not  subject  to  the ^.^a*.  issued  on  such  judgment. 

The  motion  was  overruled,  and  plaintiffs  excepted. 
Claimant  also  excepted  to  the  admission  in  evidence  of 
plaintiffs' ^./a«.,  the  objection  being  that  the  justice  had 
no  jurisdiction,  the  amount  being  beyond  the  jurisdiction 
of  his  court,  and  that  the  justice  could  not  foreclose  a  lien 
on  realty. 

Reed  &  REnmARDx,  for  plaintiffs. 

A.  A.  MANNora ;  Frank  A.  Abnold,  for  claimant 
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Hall,  Justice. 

Both  parties  excepted  to  the  decision  of  the  lower  court 
in  this  case, — the  claimant,  because  the  justice's  court  had 
no  jurisdiction  to  enforce  a  lien  upon  real  estate,  where 
the  claim  secured  by  the  lien  had  been  divided  into  a 
number  of  notes,  so  as  to  bring  the  amount  of  each  note 
within  the  jurisdiction  of  that  court ;  and  the  plaintiff,  be- 
cause three  of  his  justice's  couvffi.fas.  levied  on  the  land 
claimed  were  found  to  be  void.  In  these  three  cases,  suits 
were  instituted  upon  notes*  for  one  hundred  dollars  each, 
with  interest  and  the  cost  of  collection,  and  ten  per  cent 
attorney's  fees.  The  summons  in  each  case  at  the  time 
it  was  issued  had  attached  a  copy  of  the  note  sued  on,  as 
required  by  the  statute.  Code,  §4139.  Each  of  these  notes, 
adding  attorney's  fees  and  cost  of  collection  to  the  princi- 
pal, exceeded  the  sum  of  one  hundred  dollars.  At  the 
trial  term,  by  consent  of  the  parties,  a  judgment  was  ren- 
dered on  each  for  the  sum  of  on6  hundred  dollars  and  in- 
terest. 

1.  We  will  consider  the  last  point  iSrst.  The  jurisdiction 
of  this  court  is  limited  to  one  hundred  dollars  and  interest, 
and  where  the  amount  sued  for  exceeds  that  sum,  the  judg- 
ment rendered  thereon,  whatever  its  amount,  is  void  for 
want  of  jurisdiction.  Where  jurisdiction  depends  upon 
the  amount  sued  for,  it  seems  pretty  well  settled  that  the 
fact  is  determined  by  the  sum  claimed  in  the  pleadings, 
and  not  upon  the  amount  which  may  be  finally  recovered. 
Taylor  V8.  Blaasingame^  ante  page  111.  As  jurisdic- 
tion, where  it  has  once  rightfully  attached,  cannot  be  di- 
gested by  subsequent  occurrences,  so  where  it  was  want- 
ing at  the  inception  of  the  suit,  it  cannot  be  conferred  by 
any  after  arrangement  between  the  parties.  The  case  of 
Cox  et  al.  vs.  Stanton^  59  Oa.^  406,  so  confidently  relied 
on  by  the  able  counsel  for  plaintiff,  does  not  support  tne- 
position  that  the  remission  of  a  sufScient  amount  of  the- 
claim,  after  the  commencement  of  the  suit,  to  bring  it  with- 
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in  the  jurisdiction,  will  render  it  cognizable  by  that  court, 
even  though  the  defendai^t  may  give-  his  consent  to  the 
reduction.  In  that  case,  the  claim  was  reduced  without 
the  consent  of  the  opposite  party,  before  the  commence- 
ment of  the  action,  and  it  was  held  that  for  the  want  of 
this  consent  the  court  had  no  jurisdiction;  that  a  judg- 
ment rendered  by  a  justice's  court  on  a  claim  which  ex- 
ceeds its  jurisdiction  is  a  mere  nullity,  and  binds  nobody. 
•See  JIUl  vs.  HaaB^  ants  page  122  and  cases  there 
•cited.  It  follows  that  there  is  nothing  in  the  writ  of  error 
and  the  bill  of  exceptions  prosecuted  by  the  plaintiff;  and 
the  judgment  thereby  .complained  of  must  be  affirmed.. 

2.  Can  an  entire  lien  claimed  by  a  material  man,  and 
recorded  in  pursuance  of  the  statute  be  enforced  by 
numerous  suits,  where  the  amount  it  was  taken  to  secure 
has  been  divided  into  sundry  smaller  sums,  and  notea 
taken  for  each  of  such  sum,  in  order  to  hasten  its  collec- 
tfon  by  resorting  to 'a  justice's  court  ?  The  statute  creating 
lion  in  favor  of  a  party  furnishing  material  for  the  im- 
provement of  real  estates,  and  providing  a  remedy  for  its 
•enforcement,  evidently  contemplates  but  a  single  lien  a^  to 
•each  transaction,  to  be  claimed  and  recorded  on  the  real 
•estate  thus  improved  within  thirty  days  after  the  material 
is  furnished,  and  but  a  single  suit  for  its  e^ifqfcem^nt. 
Code,  §§1979,  19S0,  sub.  sec.  1,  2,  3.  These  statutes  are 
to  be  strictly  construed.  It  has  been  repeatedly  decided 
that  it  is  admissible  to  divide  a  large  debt  into  seveml 
fsmaller  sums,  in  order  to  hasten  its  collection  by  bringing 
rsuits  in  a  justice's  court  on  each  of  these  separate  amounts. 
18  Oa.,  668 ;  22  Id.,  466 ;  23  liL,  610.  But  it  has  not  yet 
Ibeen  held  by  a  full  bench,  that  such,  an  arrangement  could 
•be  entered  into  to  facilitate  the  procurement  of  jud;:ments, 
And  thereby  to  defeat  a  lien  which  had  attached  by  the 
levy  of  an  attachment  upon  the  defendant's  property. 
Two  of  the  judges  held  that  this  might  be  done,  but  the 
other,  the  present  Chief  Justice,  dissented  from  that  view. 
60  Oa.^  669,  673.    Judge  Crawford,  whose  judgment  was 
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reversed  by  the  magority  decision  in  this  case,  was  a  mem< 
ber  of  this  court  with  the  Chief  Justice  and  Mr.  Justice 
Speer,  when  the  question  was  next  presented.  The  Chief 
Justice  adhered  to  his  former  views,  in  which  Justice  Craw- 
ford concurred.  The  remaining  justice  expressed  no  opin- 
ion, for  sufficient  reasons  there  given,  and  as  it  was  not 
desirable  to  overrule  the  judgment  of  the  majority  in  the 
former  case,  except  by  the  concurrence  of  a  full  bench, 
the  point  was  left  for  future  determination.  69  Oa.^  133. 
The  precise  point  discussed  in  these  cases  is  not  necessarily 
involved  here,  nor  does  it  rest  upon  a  principle  essential 
to  a  solution  of  the  question  which  this  record  presents,  and 
we  therefore  leave  it  as  we  find  it.  The  controversy  in 
those  cases  related  to  the  right  to  defeat  or  displace  a  lien 
that  had  attached,  by  this  resort  to  a  division  of  larger  de- 
mands into  several  smaller  ones.  In  this  case  it  is  whether 
a  lien,  set  up  in  accordance  with  the  statute  which  confers 
the  right,  can  be  enforced  by  any  other  method  than  that 
prescribed  by  the  statute.  Since  the  passage  of  the  act 
allowing  a  large  debt  to  be  divided  into  smaller  sums,  and 
a  separate  note  taken  for  ea<*h  of  such  sums  in  order  to 
confer  jurisdiction  upon  the  justice's  court,  the  right  or 
propriety  of  such  a  course  has  not  been  questioned.  It 
took  a  statute,  however,  to  confer  the  jurisdiction.  But 
here  is  a  liin  that  is  to  be  enforced  by  a  suit,  and  not  by 
sundry  suits,  according  to  the  statute  creating  it.  If  it  had 
been  for  one  hundred  dollars,  or  less,  it  is  doubtful  whether 
it  could  have  been  enforced  by  a  suit  brought  in  the  jus- 
tice's court,  it  being  upon  land;  but  being:  for  an  amount 
beyond  that  jurisdiction,  there  is  no  express  enactment 
authorizing  it  to  be  divided  in  order  to  bring  it  within  the 
cognizance  of  that  court.  An  express  enactment  is  neces- 
sary for  the  purpose  of  conferring  authority  to  act  upon 
courts  of  limited  jurisdiction;  they  take  nothing  by  intend- 
ment. It  is  insisted,  not  that  the  title  of  the  claimant  is 
encumbered  by  the  independent  lien  created  by  these 
judgments,  but  by  the  recorded  lien  which  it  was  their 
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purpose  to  enforce.  This  lien  not  being  enforced,  how- 
ever, in  the  manner  and  within  the  time  required  by  law? 
does  not  bind  the  property  claimed,  and  it  follows  that 
the  claim  should  have  prevailed,  not  onlyas  to  a  part,  bat 
as  to  all  of  these  executions.  The  claimant's  bill  of  excep- 
tions must  be  sustained,  and  the  judgment  complained  of 
thereby  is  to  be  set  aside. 
Judgment  reversed. 


Oraig  v8.  Fraser. 

1.  An  affidavit  of  illegality  is  a  defence,  and  falls  within  the  provis- 
ion of  the  law  that  all  pleas  or  defences  in  any  court  in  this  state 
which  have  to  be  filed  under  oath  shall  be  held  to  be  sufficiently 
verified  when  the  same  are  sworn  to  before  any  notary  public » jus- 
tice of  the  peace,  judge,  etc.,  of  any  county  of  another  state  where 
the  oath  is  made,  or  before  any  other  officer  of  such  state  or  county 
who  is  authorized  by  the  laws  thereof  to  administer  oaths,  and  the 
official  attestation  of  the  officer  before  whom  the  oatli  or  affidavit 
may  be  made  shall  be  prima  facie  evidence  of  the  official  charac- 
ter of  such  officer,  and  that  he  was  authorised  by  law  to  adminis- 
ter oaths. 

(a.)  This  case  is  distinguished  from  those  in  56  Ga.,  612 ;  64  Ji.,  622. 

2.  An  affidavit  of  ille^lity  sworn  to  be  true  to  the  best  of  the  knowl- 
edge and  belief  of  the  defendant'  as  to  the  grounds  theveof ,  is  in- 
sufficient, and  will  be  stricken  on  demurrer. 

3.  Where  a  proceeding  was  commenced  by  attachment  against  a  non- 
resident debtor,  and  the  attachment  was  levied  on  his  property, 
and  judgment  was  rendered  only  against  the  property  attached, 
the  debtor  was  not  entitled  to  any  notice  of  the  suit  or  service  of 
the  process. 

(a.)  This  case  is  distinguished  from  that  in  54  Oa,,  575. 

(&.)  The  affiilavit  of  illegality  in  this  case  shows  that  the  defendant 

had  notice  of  the  suit, 
(c.)  A  defendant  cannot  make  out  by  his  proof  a  difierent  case  from 

that  set  out  in  his  affidavit  of  illegality. 

September  0, 1884. 

Officers.     Pleadings.    Practice  in  Superior  Court.     II 
legality.     Attachment.      Notice.      Before  Judge  Estes. 
^  White  Superior  Court.     April  Term,  1 884. 
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AJLfa.  ia  favor  of  O.  P.  Oraig  vs.  John  A.  Eraser  was 
levied  on  a  lot  of  land.  Defendant  interposed  an  affidavit 
of  illegality,  the  body  of  which  was  as  follows  : 

"A  certain  execution  issaed  from  said  superior  court  <A  White 
county,  in  favor  of  C.  P.  Oraig  vernui  said  John  A.  Fraser^  which  has 
been  levied  upon  lot  fifty-eight  (58)  in  the  third  (3d)  district  of  origi- 
nally nabersham,  now  White  county,  has  been  issued  illegally,  and 
is  proceeding  illegally,  as  deponent  firmly  believes,  on  the  ground 
that  said  execution  is  based  upon  a  pretended  judgment  in  said  court, 
which  is  absolutely  void,  as  deponent  firmly  believes,  because  said 
judgment  was  obtained  without  notice  to  deponent ;  that  deponent 
has  never  had  his  day  in  court  in  the  case  in  which  the  judgment  was 
roodered,  on  which  said  execution  is  based,  never  was  served  in  said 
case,  never  waived  service,  never  appeared  or  pleaded,  and  never  had 
any  notice  whatever  of  the  pendency  of  said  case,  except  a  copy  of  the 
writ  of  attachment ;  and  deponent  further  says  that  there  never  was 
any  debt  or  obligation  due  from  deponent  to  the  said  C.  P.  Craig,  the 
pliuntiff  in  said  case,  and  never  has  been  indebted,  in  any  way  or 
manner  whatever,  to  the  said  C.  P.  Craig;  that  the  judgment  and 
execution  and  all  the  proceedings  on  which  they  are  based  are  fraud* 
olent  and  void.  Jmo.  A.  Frasbb. 

"Sworn  to  and  subscribed  before  me  the  26th  day  of  January,  1884. 
AuTOir  Adams,  Justice  of  the  Peace,  Pre.  Ill, 
Bexar  County,  Texas." 

Then  follows  this  attestation: 

'n*HB  Statb  of  Tbxas,  County  of  Bexar. 

'*  I,  Thad.  W.  Smith,  clerk  of  the  coiinty  court  of  Bexar  county, 
said  court  being  a  court  of  record  and  having  a  seal,  do  hereby  certify 
that  Anton  Adams,  Esq.,  whose  genuine  signature  appears  subscribed 
next  hereinabout,  is  now,  as  he  was  at  the  time  of  so  signing,  a  duly 
dected,  commissioned  and  qualified  justice  of  the  peace  of  precinct 
U.  S.  A.  of  Bexar  county,  Texas ;  that  to  all  acts  done  by  him  in  that 
capacity  full  faith  and  credit  are  due,  and  should  be  given,  and  that 
his  signature  thereto  is  genuine. 

"  Given  under  my  hand  and  seal  of  office,  at  San  Antonio,  Texas, 
this  26th  day  of  January,  A.  D.  1834.  Thad.  W.  Smith, 

Clerk  of  the  County  Court  of  Bexar  County,  Texas." 

(Seal.) 

Plaintiff  demurred  to  the  affidavit  ore  tenus.  Over  his 
objections,  the  court  allowed  affiant  to  testify  that  the  no- 
tice meant  by  him  in  the  affidavit  of  illegality  was  a  no- 
tice of  levy  on  the  land.    The  court  sustained  the  affidavit., 
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and  plaintiff  excepted.    The  points  made  are  stated  in  the 
decision. 

J.  J.  KiMSKT,  for  plaintiff  in  error. 

H.  H.  Perry,  by  brief,  for  defendant. 

Hall,  Justice. 

This  record  makes  but  three  questions  which  we  deem 
it  essential  to  notice. 

(1.)  Whether  an  affidavit  of  illegality,  taken  before  a 
justice  of  the  peace  in  another  state,  is  properly  authenti- 
cated by  the  certificate  of  the  clerk  of  a  court  of  record  of 
that  state,  under  the  seal  of  the  court,  that  the  justice, 
whose  genuine  signature  appears  subscribed  to  the  affida- 
vit, was  theiY,  and  at  the  time  of  subscribing  the  same,  a 
duly  elected,  commissioned  and  qualified  justice  of  the 
peace  of  a  named  precinct  in  the  county  in  which  the  at- 
testation was  made,  and  that  to  all  acts  done  by  him  full 
faith  and  credit  were  due,  and  should  be  given. 

(2.)  Whether  the  affidavit,  stating  that  the  judgment 
and^.ya.  to  which  the  same  was  filed  was  proceeding  il- 
legally against  affiant,  as  he  "firmly  believes,"  on  the 
ground  that  the  execution  is  based  on  a  pretended  judg- 
ment in  the  court  from  which  it  issued,  which  is  absolutely 
void,  as  deponent  firmly  believes,  because  said  judgment 
was  obtained  without  notice  to  him,  and  he  had  never  had 
his  day  in  court  in  the  case  in  which  the  judgment  was 
rendered,  and  was  never  served  in  the  case,  etc.,  contains 
a  sufficiently  direct  and  positive  averment  as  to  the  grounds 
set  forth  in  the  same. 

(3.)  Whether,  where  the  proceeding  was  commenced 
by  attachment  against  a  non-resident  debtor,  and  the  at- 
tachment was  levied  on  his  property,  and  judgment  ren- 
dered only  against  the  property  attached,  the  debtor  is 
entitled  to  any  notice  of  the  suit  or  service  of  the  process. 

These  questions  were  made  upon  demurrer,  the  plain- 
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tiffin  execution  declining  to  file  any  traverse  or  denial  of 
the  grounds  of  the  affidavit;  and,  upon  argument,  the  ille- 
gality was  sustained  by  the  court,  and  exception  was  taken 
to  this  judgment. 

The  affidavit  set  out  that  deponent  never  had  any  notice 
whatever  oi  the  pendency  of  the  case,  "  except  a  copy  of 
the  writ  of  attachment,"  and  that  there  never  was  any 
debt  due  from  him  to  the  plaintiff;  that  he  never  owed 
him  as  alleged ;  that  the  judgment  and  all  the  proceeding- 
were  fraudulent  and  void.  The  court  permitted  the  affi- 
ant, over  the  objection  of  the  plaintiff,  to  introduce  evi- 
dence taken  by  his  interrogatories,  to  show  that  he  meant, 
by  averring  in  his  affidavit  that  he  had  no  notice  of  the 
pendency  of  the  suit,  except  a  copy  of  the  writ  of  attach-' 
ment,  the  notice  served  by  the  sheriff  when  )ie  levied  the 
execution  upon  the  land  attached. 

1.  This  court,  in  a  case  found  in  56  Oa.^  612,  held  that 
a  claim  affidavit  and  bond,  purporting  to  be  executed  in 
imother  state,  could  not  be  received  here  without  due  au- 
thentication;  that  the  seal  of  a  foreign  notary  y^lh  not 
authentication,  nor  was  the  certificate  and  seal  of  the  clerk 
of  a  court  of  record,  without  a  further  certificate  from  the 
judge,  chief  justice  or  presiding  magistrate  of  such  court. 
In  64  0a.^  622,  the  same  requirements  were  applied  to  the 
authentication  of  a  foreign  judgment.  These  rulings 
were  made  upon  the  act  of  Congress  of  May,  1790.  One 
case  was  decided  in  18T6,  the  other  in  1880.  The  present 
case  is  distinguished  from  the  foregoing,  in  that  this  affi- 
davit is  claimed  to  be,  and  we  think  properly,  a  defence 
to  this  proceeding,  and  the  act  of  the  legislature  passed 
in  1870,  Oode,  §3460,  provides  that  ajl  pleas  or  defences 
in  any  court  of  the  state,  which  have  to  be  filed  under  oath, 
♦  shall  be  held  to  be  sufficiently  verified,  when  the, same  are 
sworn  to  before  any  notary  public,  justice  of  the  peace,  j  udge, 
etc.,  of  any  county  of  another  state  where  the  oath  is  made, 
or  "before  any  other  officer  of  such  state  or  county,  who  is 
authorized  by  the  laws  thereof  to  administer  oaths,  and 
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such  oath,  so  administered,  shall  have  the  same  force  and 
effect  as  if  it  had  been  made  before  an  officer  of  this  state 
authorized  to  administer  the  same ;  that  the  official  attes- 
tation of  the  officer,  before  whom  the  oath  or  affidavit  may 
be  made,  shall  be  prhna  facie  evidence  of  the  official  char- 
acter of  such  officer,  and  that  he  was  authorized  hy  law  to 
administer  oaths. 

2.  It  has  been  repeatedly  held  that  an  affidavit  of  ille- 
gality, sworn  to  be  true,  to  the  best  of  the  knowledge  and 
belief  of  defendant,  as  to  the  grounds  thereof,  is  not  suffi- 
cient and  will  be  stricken  upon  demurrei.  68  Oa.^  445, 
and  caseB  cited. 

This  being  the  character  of  the  present  affidavit,  it  should 
have  been  dismissed,  and  the  demurrer  thereto  sustained. 

3.  But  if  the  statement  of  the  grounds  of  the  affidavit 
had  been  positive  and  unqualified,  instead  of  being  made 
upon  belief  only,  the  matters  set  forth  would  have  been 
insufficient  to  arrest  the  sale  under  this  levy.  No  notice 
of  the  pendency  of  the  attachment  was  required  to  author- 
ize suQh  a  judgment  as  that  rendered  in  this  case ;  it  was 
against  the  property,  and  was  not  a  general  judgment 
against  the  defendant.  Code,  §§3328,  3309.  It  was  in- 
sisted that  Mullen  vs.  Smith  et  al.^  54  (?«.,  575,  was  a  case 
in  point  to  sustain  this  affidavit  of  illegality  as  a  mode  of 
defence  proper  to  set  aside  this  fi*  fa.  by  avoiding  the 
judgment  upon  which  it  issued ;  but  we  are  of  a  different 
opinion.  In  that  case,  the  court  •rendering  the  judgment 
had  no  jurisdiction  of  the  case ;  the  whole  proceeding  was 
coram  non  judice  and  void,  and  the  decision  was  put  dis- 
tinctly on  that  ground.  In  this  case,  it  is  entirely  different; 
the  defendant  was  a  non-resident  of  the  state,  and  the  at- 
tachment was  made  returnable  to  the  superior  court  of  the 
county  in  which  the  property  attached  was  situated ;  in  ^ 
the  other  case,  the  defendant  was  not  a  non-resident,  but 
at  the  time  the  attachment  was  sued  out,  he  resided  in  an 
adjoining  county  to  that  in  which  it  was  sought  to  bring 
bim  to  answer  to  the  plaintiff's  suit.    Be<?ause  he  wjia  not 
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served  with  the  suit  and  required  to  appear,  it  was  held 
that  he  might,  by  affidavit  of  illegality,  go  behind  the  judg- 
ment to  set  up  a  valid  defence  to  plaintiflPs  claim,  under 
Code,  §3671.  The  defendant,  in  the  present  case,  accord- 
ing to  his  allegations  in  the  affidavit,  had  notice  of  the 
pendency  of  the  suit,  for  he  was  served  with  a  copy  of  the 
writ  of  attachment. 

Surely  he  should  not  be  permitted,  without  amending 
the  grounds  of  his  affidavit,  to  make,  by  his  proof,  another 
and  entirely  different  case  from  that  set  out  in  his  sworn 
defence.  If  he  has  a  meritorious  defense,  he  may  perhaps 
be  able  to  avail  himself  of  it,  and  render  it  effectual  by 
another  proceeding  of  a  different  character. 

Judgment  reversed. 


^88    775^ 
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1.  Except  in  cases  where  the  entire  injary  is  to  the  peace,  happiness 
or  feelings  of  the  plaintiff,  worldly  circumstances  should  not  be 
admitted  or  weighed  in  the  ascertainment  of  damages. 

2.  Where  a  passenger  on  a  railroad  train,  who  had  delivered  his  ticket 
to  the  conductor,  was  subsequently  ejected  by  the  latter,  who  took 
him  by  the  arm,  led  him  to  the  platform,  and  he  thereupon  got  off, 
although  this  was  done  kindly,  and  he  did  not  resist  so  as  to  re- 
quire violence,  yet  the  jury  mi^ht  find  exemplary  damages.  The 
inconvenience,  insult  in  the  presence  of  fellow  passengers  and 
wounded  feelingaof  the- person  ejected  could  be  consicered  by  the 
jury. 

S.  Extraordinary  diligence  is  the  measure  of  care  which  conductors 
must  exercise  toward  passengers. 

4.  There  was  no  error  in  ruling  out  what  plaintiff  said  as  to  another 
person's  conduct  in  correcting  a  mistake  as  to  that  person's  ticket, 
or  the  price  of  it,  it  not  being  said  in  the  presence  of  the  conduc- 
tor or  communicated  to  him,  but  being  said  at  or  near  the  ticket 
office,  before  the  plaintiff  entered  the  car. 

(a.)  There  was  no  error  in  the  court's  stating  to  the  jury  that  no 
power  on  earth  could  set  aside  their  verdict,  if  made  under  the  cir- 
cumstances stated,  which  meant  what  the  law  and  facts  authorised. 

fi.  Larceny  is  a  crimen  fdiM,  and  the  record  of  a  conviction  for  larceny 
is  admissible  to  discredit  a  witness. 

d.  In  case  of  the  ejection  from  a  railroad  train  of  a  passenger  who 
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had  previously  delivered  ap  his  ticket,  and  who  sues  for  damages 
on  account  of  such  ejection,  the  presumption  is  against  the  com- 
pany ;  and  it  devolves  on  it  to  show  that  the  conductor,  whoput 
the  passenger  off,  act^  rightly  and  under  authority  of  law,  and 
thus  to  lift  the  burden  cast  upon  it  by  law. 

7.  The  illegal  ejection  of  a  passenger  entitled  by  contract  to  be  car- 
ried over  a  railway  is  itself  an  act  for  which  damages  are  recover* 
able.    The  measure  is  for  the  jury. 

8.  While  the  good  faith  of  a  conductor,  who  improperly  ejected  a  pas- 
senger, would  not  defeat  the  right  to  recover  damages  therefor,  yet 
it  might  be  considered  in  fixing  the  amount  of  such  damages ;  and 
bad  faith  on  the  part  of  the  conductor  might  be  considered  to  in- 
crease the  damages. 

February  7,  188&. 

Railroads.  Damages.  Negligence.  Witness.  Evi- 
dence. Larceny.  Diligence.  Presumptions.  Before 
Judge  Hammond.  DeKalb  Superior  Court.  March  Term, 
1884. 

Homer  brought  suit  against  the  Georgia  Railroad,  alleg- 
ing that  he  had  been  wrongfully  ejected  from  defendant's 
train  after  having  purchased  and  delivered  to  the  conduc- 
tor a  ticket  to  his  destination ;  that  he  was  put  out  in  an 
old  field,  away  from  a  crossing,  and  in  the  rain.  He  laid 
his  damages  at  $3,000.00. 

On  the  trial,  the  evidence  for  the  plaintiff  was,  in  brief, 
as  follows :  Plaintiff  lived  at  Stone  Mountain,  but  worked 
at  lithonia,  a  station  further  down  the  road  than  his  start- 
ing point,  which  was  Decatur.  He  purchased  a  ticket 
from  Decatur  to  Lithonia  and  delivered  it  to  the  conduc- 
tor, on  demand,  before  reaching  Stone  Mountain.  After 
passing  that  point,  the  conductor  again  called  for  his  ticket 
He  replied  that  he  had  given  up  his  ticket.  The  conduc- 
tor denied  this,  said  plaintiff  had  just  got  on  the  train  and 
was  trying  to  beat  his  way,  and  stopped  the  train,  cauj^ht 
plaintiff  by  the  arm  and  put  him  off.  It  was  about  seven 
o'clock  in  the  evening,  and  was  dark  and  raining.  It  was 
from  thirty-five  to  fifty  yards  from  where  a  small  road 
crossed  the  railroad.    Plaintifi"  went  to  a  house  about  one 
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hundred  yards  distant,  where  he  had  formerly  boarded, 
and  stayed  all  night  without  cost.  He  had  been  attend- 
ing court  in  Decatur  as  a  witness,  and  had  gone  thither 
by  private  conveyance. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
Plaintiff  and  several  others  purchased  tickets  at  Decatur  to 
Stone  Mountain.  Two  of  them  expressed  an  intention  of 
"beating"  their  way  to  their  places  of  destination  below 
that  point,  and  plaintiff  said  he  intended  to  "beat"  his 
way  to  Lithonia.  After  passing  Stone  Mountain,  the  con- 
ductor called  for  his  ticket  to  Lithonia.  He  claimed  to 
have  already  given  it  up.  The  conductor  denied  this,  and 
told  him  he  must  pay  or  get  off.  Plaintiff  fe?t  in  his 
pockets,  and  said  he  had  no  money  The  conductor  rang 
the  bell,  stopped  the  train  and  accompanied  plaintiff  to  the 
steps  of  the  car  with  his  lantern.  After  the  plaintiff  was 
off,  the  conductor  asked  if  he  was  all  right,  and  receivinci; 
an  affirmative  answer,  the  train  proceeded.  There  was 
only  one  other  passenger  in  the  car  at  the  time.  The  con- 
ductor did  not  put  his  hand  on  the  plaintiff;  he  would 
have  called  for  assistance  if  it  had  been  necessary,  but  it 
was  not.  He  testified  that  he  did  not  see  plaintiff  until 
after  the  train  left  Stone  Mountain.  Plaintiff  explained 
that  some  water  on  his  hat  had  got  there  from  his  having 
put  his  head  out  o^  the  window  into  the  rain. 

The  record  of  a  conviction  of  the  plaintiff,  on  plea  of 
guilty  by  him,  for  larceny  from  the  house,  was  put  in  evi- 
dence. It  was  dated  about  four  years  before  the  trial,  and 
was  from  another  county. 

The  jury  found  for  the  plaintiff  $300.00.  Defendant 
moved  for  a  new  trial,  on  many  grounds,  but  the  follow- 
ing will  show  the  points  decide  I  by  the  court : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, and  the  damages  were  excessive. 

(2.)  Because  the  court  admitted,  over  objection, evidence 
to  show  that  the  defendant  was  worth  about  $5,000,- 
000.00  above  its  indebtedness. 
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(3.)  Becaase  the  court  refused  to  charge,  in  effect,  that, 
although  the  conductor  may  have  been  mistaken  about 
having  taken  the  ticket  of  plaintiff,  yet  if  he  acted  in 
good  faith  and  without  violence  or  insult,  only  actual  or 
nominal  damages  could  be  recovered ;  but  charged  as  fol- 
lows :  '^  The  question  of  the  conductor's  good  faith  and 
belief*  would  not  affect  the  plaintiff's  right  to  recover,  but 
might  affect  the  amount  of  damages  that  the  plaintiff 
would  be  entitled  to  recover,  as  the  court  will  explain  to 
you." 

(4.)  Because  the  court  refused  to  charge  as  follows: 
"While  plaintiff  was  not  obliged  to  resist  forcibly  any 
force  used  to  expel  him  in  order  to  have  a  claim  against 
the  defendant  for  damages,  yet,  before  he  can  claim  to 
have  been  ejected  from  the  train,  there  must  appear  to 
have  been  some  compulsion  greater  than  words;  there 
must  have  been  some  force,  however  slight,  or  some  dis- 
play of  sufficient  force.  Obedience  by  plaintiff  to  a  mere 
unlawful  order  of  the  conductor  would  not  sustain  an 
action  for  forcible  expulsion,  so  as  to  allow  exemplary 
damages  or  any  more  than  actual  damages  or  nominal 
damages." 

(5.)  Because  the  court  refused  to  charge  as  follows: 
"  The  conductor  would  be  bound  not  to  extraordinary, 
but  to  only  ordinary  diligence  in  keeping  and  remember- 
ing about  the  identity  of  passengers  and  tickets,  just  like 
other  persons  conducting  business  with  each  other;  that 
is,  in  the  light  of  reason  and  according  to  Ihe  nature  and 
circumstances  of  the  business  in  hand."  [The  court 
charged,  in  substance,  that  the  rule  of  extraordinary  dili- 
gence would  apply.] 

(6.)  Because  the  court  charged  as  follows :  "  When  you 
have  done  that  ({,  e.,  determined  whether  there  was  any  in- 
jury and  what  would  compensate  for  wounded  feelings  or 
injury  to  peace  and  happiness),  and  your  verdict  is  free 
from  any  bias,  prejudice  or  feeling  for  or  against  the  par- 
ties, there  is  no  power  on  earth  that  can  set  it  aside;  you 
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aloDe  are  the  judges  of  what  is  fair  and  right  in  such  case." 

(7.)  Because  the  court  rejected  the  following  testimony 
of  a  witness  for  the  defendant :  ''  As  we  went  from  the 
ticket  office  to  the  car,  Homer  said  to  me,  that  he  would 
not  have  said  anything  about  the  mistake  in  making  the 
change  if  he  had  been  me."  [The  witness  had  testified 
that  he  purchased  his  ticket  at  the  same  time  as  did  the 
plaintiff;  that  the  agent  made  a  mistake  in  giving  him 
change;  and  that  he  called  attention  to  it,  and  it  was  cor- 
rected.] 

The  motion  was  overruled,  and  defendant  excepted. 
Plaintiff  filed  a  cross-bill  of  exceptions,  alleging  the  fol- 
lowing errors : 

(1.)  Because  the  court  admitted  in  evidence  the  record 
of  the  conviction  of  plaintiff  for  larceny  from  the  house. — 
The  objection  was  that  it  was  irrelevant. 

(2.)  Because  the  court  refused  to  charge  as  follows: 
"  If  you  believe  from  the  evidence  that  the  plaintiff  was 
illegally  ejected  from  the  defendant's  train,  the  [law]  pre- 
sumes that  it  was  in  consequence  of  the  [want  of]  use  of 
the  diligence  required  by  law  of  the  defendant,  its  agents 
and  employe's,  in  the  transportation  of  passengers ;  and  it 
would  be  incumbent  on  the  defendant,  by  proof,  to  show 
that  they  had  used  that  degree  of  diligence  required  of 
them  by  law,  to  wit,  extraordinary  diligence." 

And  because  the  court  charged  as  follows:  "If  it  (the 
testimony)  be  equally  balanced,  then  the  plaintiff's  case 
fails,  and  he  could  not  recover,"  and  added,  after  charging 
that,  in  case  of  injury  by  the  running  of  trains,  the  pre- 
sumption of  law  is  against  the  comp^^ny,  these  words: 
"But  not  so  in  a  case  like  the  one  you  are  trying,  where 
the  alleged  injury  is  for  a  refusal  to  perform  a  contract  to 
carry  a  passenger,  as  is  alleged  here,  and  the  burden  of 
proof  is  not  on  the  railroad  company,  but  is  on  the  plain- 
tiff." 

(3.)  Because  the  court  refused  to  charge  as  follows: 
^  If  the  evidence  shows  that  the  plaintiff  was  illegally 
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ejected  from  the  cars  of  the  defendant,  the  law  presumes 
he  was  damaged." 

(4.)  Because  the  court  charged  as  follows :  "  If  you  find 
from  the  evidence  that  the  conductor  did  expel  the  plain- 
tiflf  from  the  train,  but  that  he  acted  in  perfect  good  faith, 
that  is,  that  he  really  and  truly  believed  plaintiff  had  not 
paid  his  fare  or  delivered  up  his  ticket  to  a  point  beyond 
where  he  was  expelled,  then  you  would  consider  that,  in 
making  up  your  minds  as  to  the  amount  of  damages  plain- 
tiff is  entitled  to/' 

L.  J.  Winn,  for  plaintiff. 

J.  B.  Cumming;  Hillter  &  Bro.;  Candler,  Tuomson 
&  Oandler,  for  defendant 

Jackson,  Chief  Justice. 

This  is  an  action  for  the  recovery  of  damages  brought 
by  Charles  Homer  against  the  G^eo^gia  Railroad  and  Bank- 
ing Company  for  ejecting  the  plaintiff  from  the  cars  be- 
tween Decatur  and  Lithonia,  though  he. had  given  to  the 
defendant's  conductor  a  ticket  purchased  at  Decatur 
through  to  Lithonia.  The  jury  found  for  the  plaintiff  three 
hundred  dollars,  and  the  railroad  company  being  denied 
a  new  trial,  excepted ;  and  Homer  also  excepted,  and  as- 
signed errors  in  a  cross-bill  of  exceptions. 
•  1.  There  is  one  error  assigned  in  the  bill  of  exceptions 
brought  by  the  company,  which,  in  our  judgment,  demands 
a  new  trial,  under  the  ruling  in  Higgins  v».  The  Cherokee 
Hailrtxid  Company^  decided  during  the  present  term. 
That  is  the  admission  of  the  testimony  in  regard  to  the 
immense  wealth  of  the  Georgia  Railroad  &  Banking  Com- 
pany. We  think  that  j uries  are  disposed  enough  ordinarily 
to  find  against  railroad  corporations,  without  helping  them 
to  do  so,  and  to  increase  the  damages  because  they  are  so 
enormously  rich,  and  in  order  to  multiply  the  damage  to 
admit  testimony  detailing  that  wealth.    £xcept  in  cases 
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"  where  the  entire  injury  is  to  the  peace,  happiness  or  feel- 
ings of  the  plaintiff,  where*  under  section  3067  of  our  Oode, 
the  worldly  circumstances  of  the  parties  are  admissible  to 
be  weighed  by  the  jury,  as  was  the  common  law,  we  think 
worldly  circumstances  should  not  be  weighed  or  admitted 
to  be  weighed.  What  effect  this  evidence  may  have  had 
in  contributing  to  the  amount  of  the  verdict  we  cannot 
tell.  We  do  not  say  that  it  is  or  that  it  is  not  excessive, 
but  we  simply  rule  that  it  should  not  be  increased,  as  it 
might  have  been,  by  illegal  testimony  tending  to  induce 
the  jury  to  increase  the  damage. 

2.  We  see  no  error  in  the  charge  that  exemplary  dam- 
ages might  be  recovered  with  or  without  actual  force  in 
a  case  like  this.  The  conductor  took  the  passenger  by  the 
arm  and  led  him  to  the  platform,  and  he  got  off.  All  was 
done  kindly,  but  by  the  commanding  authority  of  the  con- 
ductor. The  passenger  lost  nothing  by  not  resisting  and  re- 
quiring force  to  eject  him.  On  the  contrary,  he  was  right 
to  yield  to  authority  and  throw  himself  for  remuneration 
upon  the  law.  Of  course,  rude  and  violent  conduct  would 
be  a  circumstance  to  demand  increase  of  damages  against 
the  company,  but  more  than  actual  damage  is  recoverable 
for  the  act  of  putting  off,  by  the  mere  moral  force  of  au- 
thority, a  passenger  who  had  a  ticket  and  was  entitled  to 
ride  to  Lithonia,  before  he  got  there.  The  inconvenience, 
the  insult  in  the  presence  of  fellow  passengers  and  the 
wounded  feelings  of  the  passenger,  may  be  considered  and 
weighed.  Code,  §3066.  The  act,  without  considering  the 
intention,  may  be  aggravating;  and  certainly  it  is  very 
a^ravating,  where  one  has  bought  a  right  to  be  transported 
to  Lithonia,  for  him  to  be  ejected  in  a  field  where  there 
was  no  depot,  or  cross-road  even,  before  he  reached  his- 
destination.     Code,  §3066,  supra. 

3.  Extraordinary  diligence  is  the  measure  of  care  which- 

conductors  must  exercise  towards  passengers,  and  there  is 

no  error  in  so  charging  the  jury.     It  has  been  expressly  so 

ruled  by  this  court,  and  other  authority  is  unnecessary  to- 

▼  73-18 
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be  invoked.     Code,  §§2067,  2083;  34  (?«.,  330;  58  Id, 
461 ,  and  following  cases. 

4.  There  was  no  error  in  ruling  out  what  plaintLfTs  say- 
ing was  as  to  another  person's  conduct  in  correcting  a  mis- 
take as  to  that  person's  ticket  or  the  price  of  it,  it  not  being 
said  in  presence  of  the  conductor  or  communicated  to  him, 
but  at  the  Decatur  ticket  office,  or  near  it,  before  entering 
the  car.  It  was  no  part  of  the  res  gestcBj  or  otherwise  ad- 
missible. Nor  can  we  see  error  in  the  court  stating  to  the 
jury  that  no  power  on  earth  could  set  aside  its  verdict,  if 
made  under  the  circumstances  stated,  which  meant  simply 
what  the  law  and  facts  authorized. 

5.  In  respect  to  the  cross-bill  of  exceptions,  we  think 
that  the  court  properly  admitted  the  record  of  the  plain- 
tiflPs  conviction  of  larceny  from  Hall  county.  It  is  a  con- 
viction of  a  "  crimen  faUi^^'*  and  evidence  tending  to  dis- 
credit the  plaintiflPs  testimony. 

6.  In  this,  as  in  all  such  cases,  the  presumption  is  against 
the  agent  ot  the  railroad  company,  and  it  devolves  on  the 
company  to  show  that  the  conductor  acted  rightly  and 
under  authority  of  law,  and  thus  to  lift  the  burden  cast 
upon  it  by  the  law. 

7.  The  illegal  ejection  of  a  passenger  entitled  by  con- 
tract to  be  carried  over  a  railway  is  itself  an  act  for  which 
damage  is  recoverable.     The  measure  is  for  the  jury. 

8.  On  the  point  of  good  faith  in  the  conductor,  we  think 
that,  whilst  it  does  not  in  law  defeat  the  right  to  recover 
damage,  yet  it  may  be  considered  in  making  up  the  amount 
thereof.  Just  as  the  company  would  be  responsible  for 
his  intention  to  do  wrong,  which  is  bad  faith,  and  the 
•damages  be  therefore  increased  under  section  3066  of  our 
Code,  so  it  ought  to  receive  credit  for  his  good  intention, 
and  the  damage  should  not  be  so  high  where  its  agent 
:acted  bona  fide. 

This  covers  all  the  points  made  in  both  bills  of  excep- 
tion. The  judgment  is  reversed,  and  a  new  trial  awarded, 
on  the  ground  of  error  in  admitting  evidence  of  the  wealth 
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of  the  plaintiff  in  error,  the  costs  of  the  original  bill  of  ex- 
ceptions to  be  paid  by  the  defendant  in  error  to  that  writ 
of  error,  and  of  the  cross-bill  by  the  defendant  in  error  to 
that  writ  of  error. 
Judgment  reversed. 


Whit  WORTH  vs.  Woppord,  administrator. 

1.  A  court  of  equity  will  not  appoint  a  receiver  to  hold  land  pending 
an  action  of  ejectment  for  the  recovery  of  the  same,  where  defend- 
ant in  ejectment  was  a  bona  fide  purchaser  thereof. 

2.  The  act  of  1876  (Acts  1876,  p.  51)  required  all  suit^  for  the  recovery 
of  property  which  had  been  set  apart  as  a  homestead  and  sold 
prior  to  its  passage  to  be  brought  in  equity,  and  it  further  pro- 
vided that  such  suits  should  be  commenced  within  six  months 
after  its  passage. 

3   No  greater  right  is  vested  in  an  administrator  respecting  the  prop- 
erty of  his  intestate  than  the  latter  might  himself  have  exercised 
and  enjoyed  if  he  were  alive. 
January  21,  1886. 

Vendor  and  Purchaser.  Injunction  and  Receiver.  Eject- 
ment. Homestead.  Equity.  Administrators  and  Exec- 
utors. Before  Judge  Fain.  Bartow  Oounty.  At  Cham- 
bers.    December  4,  1884. 

Reported  in  the  decision. 

Albert  S.  Johnson,  for  plaintiff  in  error. 

J.  A.  Baker,  for  defendant. 

Blandford,  Justice. 

A  certain  tract  of  land  was  set  apart  as  a  homestead  to 
Mrs.  Denraan,  as  head  of  a  family  of  minor  children ;  the 
said  land  at  that  time  belonged  to  the  estate  of  her  de- 
ceased husband,  in  the  year  1870 ;  and  during  that  year,  she 
sold  and  conveyed  this  land,  so  set  apart,  to  the  plaintiff  in 
error,  with  the  approval  of  the  ordinary,  he  paying  full  value 
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for  the  same.  The  defendant  in  error,  as  administrator  of 
the  deceased  husband,  filed  this  bill  to  have  this  land 
placed  in  the  hands  of  a  receiver,  to  hold  until  the  termina- 
tion of  an  action  of  ejectment  which  he  had  brought  against 
plaintiff  in  error.  He  alleged  in  his  bill  that  it  was  neces- 
sary to  recover  this  land  to  pay  debts  of  his  intestate, 
which  had  been  contracted  prior  to  the  year  1 868,  and 
that  Whitworth  was  insolvent.  The  court  below  appointed 
the  receiver,  and  Whitworth  excepted,  and  this  is  assigned 
as  error. 

We  think  the  court  committed  manifest  error  in  ap- 
pointing the  receiver  in  this  case.  Whitworth  was  a  bona 
fide  purchaser  without  notice,  according  io  the  facts  of  this 
case ;  his  deed  from  Mrs.  Denman  was  approved  by  the 
ordinary,  in  accordance  with  the  statute.  The  debts  and 
obligations  of  Mrs.  Denman's  husband,  although  in  judg- 
ment, were  no  lien  upon  the  land,  according  to  the  law  of 
this  state,  as  had  been  decided  at  that  time  by  a  majority 
of  this  court.  We  know  of  no  authority  which  will  author- 
ize a  court  of  equity  to  appoint  a  receiver  of  land  pending 
an  action  of  ejectment  for  the  recovery  of  the  same,  where 
the  defendant  in  ejectment  was  a  hona  fide  purchaser  of 
such  land ;  none  has  been  shown  us  by  the  zealous  advo- 
cate for  defendant  in  error.  Again,  the  act  of  1876  (acts 
page  51)  requires  all  suits  for  the  recovery  of  property 
which  has  been  set  apart  as  a  homestead  and  sold  prior 
to  the  act  to  be  brought  in  equity,  and  further  provides 
that  such  suit  shall  be  commenced  within  six  months 
after  the  passage  of  the  act. '  This  act  int^^nded  to  cover- 
a  case  like  this ;  it  is  a  quieting  act  by  its  provisions. 

And  further,  if  the  intestate  of  defendant  in  error  could 
not  recover  this  land  from  Whitworth,  if  he  were  alive, 
then  the  defendant  in  error,  or  his  administrator,  cannot 
recover  this  land.  There  is  no  greater  right  vested  in  aa 
administrator,  respecting  the  property  of  his  intestate,  than 
the  right  which  the  intestate  himself  might  exercise  and 
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enjoy  if  he  were  alive.  So,  upon  either  or  all  of  these 
grounds,  the  judgment  or  decree  appointing  a  receiver  in 
this  case  must  be  reversed.  « 

Judgment  reversed. 


Pratt  vs.  Fountain.  n^  ?§ 


Where,  to  a  statntory  proceeding  to  dispossess  an  intruder,the  defend- 
ant filed  a  counter-affidavit,  following  the  statute  literally,  except 
that  he  alleged  that  "  he  does  in  good  faith  claim  a  legal  title  to 
the  possession,"  this  was  equivalent  to  a  statement  that  he  claimed 
the  right  of  possession,  and  was  sufficient;  and  the  counter-affida- 
vit was  not  demurrable. 
December  19, 1884. 

Intruders.  Landlord  and  Tenant.  Possession.  Plead- 
ings. Title.  Words  and  Phmses.  Before  Judge  Adams. 
Chatham  Superior  Court.     December  Term,  1883. 

Keported  in  the  decision. 

John  M.  Guekard,  for  plaintiff  in  error. 

Eraser  &  Wilson;  Garrard  <fe  Meldrim,  for  defend- 
ant. 

Jackson,  Chief  Justice. 

The  defendant  in  error  instituted  the  statutory  proceed- 
ing to  turn  out  of  possession  of  certain  premises  the  plain- 
tiff in  error  by  the  affidavit  prescribed  by  the  statute.  The 
plaintiff  in  error  defended  by  a  counter  affidavit,  which 
followed  the  statute  literally,  except  that  he  used  the  phrase 
*'that  he  does  in  good  faith  claim  a  legal  title  to  the  pos- 
session of  the  land  mentioned  and  described  in  the  affida- 
vit" of  the  plaintiff,  instead  of  using  the  words  "  a  legal 
right,"  prescribed  by  the  statute;  whereupon  the  court 
dismissed  the  counter-affidavit,  and  error  is  assigned  here 
on  that  judgment. 
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So  that  the  sole  question  is,  are  the  words  "  a  legal  title  " 
equivalent  to  '^  a  legal  right"  ?  Lord  Ooke  says  :  '^  Titulus 
est  justa  causa  pcfssidendi  id  quod  nostrum  est^^  or,  to 
translate  it,  the  just  cause  or  ground  of  possessing  that 
which  is  ours.  Jacob,  in  the  Law  Dictionary,  says:  "The 
word  title  includes  the  right,  but  is  the  more  general  word." 
Abbott,  in  his  Law  Dictionary, defines  title  to  be  "such  a 
claim  to  the  exclusive  control  and  enjoyment  of  a  thing 
as  the  law  will  recognize-and  enforce,"  and  adds  that  "  the 
word  title,  as  applied  to  lands  or  goods,  signifies  either  a 
party's  right  to  the  enjoyment  thereof,  or  the  means 
whereby  such  right  has  accrued,  or  by  which  it  is  evi- 
denced." Webster  defines  it,  as  applied  to  law,  to  be  "that 
which  constitutes  a  just  cause  of  exclusive  possession; 
that  which  is  the  foundation  of  ownership  of  property, 
real  or  personal;  right;  as  a  good  title  or  an  imperfect 
title;  the  instrument  wjiich  is  evidence  of  a  right;  that 
by  which  a  beneficiary  holds  a  benefice  by  the  canon 
law."  Worcester  defines  it  as,  "  that  which  gives  a  right 
or  claim  to  ownership ;  that  by  which  the  owner  of  lands 
or  of  personal  property  has  the  just  possession  of  his 
property ;  the  instniment  or  document  by  which  a  right 
to  something  is  proved." 

The  Georgia  Code  defines  it  thus :  "  Title  is  the  means 
whereby  a  person's  right  to  property  is  established ;"  and 
defines  a  perfect  title,  in  the  succeeding  section,  in  these 
words:  "One  person  may  have  the  right  of  possession, 
and  another  the  right  of  property.  In  the  union  of  the 
two  consists  a  perfect  title." 

The  conclusion  appears  to  us  irresistible  that  an  affida- 
vit that  one  claims  the  legal  title  to  the  possession  of  land 
is  equivalent  to  an  oath  that  he  has  the  legal  right  to  it. 
Such  a  one  cannot  be  an  intruder,  if  he  proves  on  the 
hearing  what  he  affirms  in  his  pleading. 

In  46  G^a.,  223,  this  court  sustained  such  an  affidavit* 
when  the  affiant  declared  that  he  claimed  '•  hona  fide  "  a 
legal  right  to  the  possession,  though  the  statute  uses  the 
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words  "  in  good  faith ;"  so  that  it  is  not  necessary  to  fol- 
low the  statute  literally.  See  also  46  (?a.,  470,  where  this 
court  uses  the  words  right  and  title,  in  a  proceeding  of  this 
sort,  as  equivalent  expressions. 

Wo  are  clear  that  the  dismissal  of  the  coiinter-aiRdavit 
was  wrong;  and  the  case  must  be  re-instated  and  the  right 
or  title  to  the  possession  be  tried. 

Judgment  reversed. 

Cited  by  plaintiflF  in  error,  46   Oa.y  223,  479. 
By  defendant  in  error.  Code,  §§^459, 4071 ;  59  G^a.,196; 
38  Id.,  29  ;  41  Id.,  105 ;  43  Id.,  267 ;  38  Id.,  29 ;  20  Id.,  105. 


Murphy,  trustee,  et  al.  vs.  The  Mayor,  etc.,  of   Savan- 
nah et  al  , , 

73    203 

1.  A  bill  of  review  may  be  brought  for  the  purpose  of  procuring  a    |W^ 
reversal,  alteration  or  explanation  of  a  decree  made  in  the  former    jqiig  385 
suit,  as  well  upon  error  in  law  appearing  on  the  face  of  the  decree, 
without  further  examination  of  matters  of  fact,  as  upon  some 

new  matter;  but  where  it  is  brought  upon  the  last  ground,  the 
new  matter  must  be  such  as  could  not  have  been  used  when 
the  decree  was  made;  and  it  must  distinctly  appear  that  it  has 
come  to  the  knowledge  of  the  applicant  and  his  agents  for  the  first 
time  since  the  period  at  which  he  could  have  made  use  of  it  in  the 
suit,  and  that  it  could  not,  with  reasonable  diligence,  have  been 
discovered  sooner. 

(a.)  The  decree  sought  to  be  reviewed  has  been  altered,  so  as  to  make 
if  conform  to  the  ruling  of  this  court  when  the  present  case  was 
here  before  {Laurence  et  al.  vs.  Mayor ,  etc.,  of  Savannah,  71  Ga,, 
392).  Further  than  this  the  court  could  not  go ;  and  a  refusal  to 
set  aside  the  former  decree,  in  order  to  let  in  a  claim  for  damages, 
was  proper. 

(6.)  A  decree  mide  with  the  consent  and  at  the  instance  of  a  party 
cannot  be  set  aside  by  him  by  bill  of  review,  unless,  by  clerical 
error,  something  has  been  inserted  therein  as  by  consent  which 
had  not  been  consented  to. 

2.  This  court  disapproves  the  finduig  of  attorney's  fees  against  the 
city,  which  seems  to  be  free  from  the  charge  of  being  stubbornly 
litigious,  or  from  any  imputation  of  bad  faith ;  but  as  no  motion 
was  made  by  the  city  to  get  rid  of  this  part  of  the  verdict,  this 
court  cannot  interfere. 

Janiuvy  6,  1885. 
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Decrees.  Judgments.  Equity.  Consent.  Practice  in 
Supreme  Court.  Before  Judge  Adams.  Chatham  Supe- 
rior Court.     June  Term,  J  884. 

Reported  in  the  decision. 

CnisuoLM  &  Erwin,  for  plaintiffs  in  error. 

II.  C.  Cunningham;  John  M.  Gueuard,  for  defendants. 

Hall,  Justice. 

This  case  was  before  the  court  at  the  September  term, 
1983,  under  the  name  of  Laurence  et  al.  vs.  The  May^tr^ 
etc.,  of  the  City  of  Savannah  et  al.^*  when  we  held  that 
when  the  city  re-entered  and  took  possession  of  lots  for 
the  non-payment  of  ground  rent,  it  was  re-invested  with 
the  title  to  the  premises,  so  far  as  to  enable  it  to  sell  and 
convey  for  the  satisfaction  of  demands  duo  to  it  on  this 
account  and  for  taxes ;  but  if  any  surplus  remained  after 
the  payment  of  such  claims,  it  held  such  surplus  for  the  party 
who  owned  the  lot  at  the  time  of  the  re-entry  and  sale. 
On  that  trial,  the  present  plaintiff  in  error  and  the  Lau- 
rences were  the  claimants  of  the  surplus  then  in  hand, 
which,  prior  thereto,  had  been  awarded  by  the  city  author- 
ities to  the  former,  and  the  presiding  judge,  holding  that 
it  was  the  absolute  owner  and  might  dispose  of  it  as  it 
saw  proper^  dismissed  the  bill  filed  by  the  Laurences,  upon 
the  demurrer  of  Murphy,  the  present  plaintiff  in  error, 
without  at  all  considering  the  title  of  the  complainants  in- 
that  bill.  We  reversed  that  judgment  and  directed  a  trial 
of  the  issues  made  by  the  respective  claimants  to  that 
fund.  This  trial  has  taken  place,  and  resulted  in  a  verdict 
awarding  the  whole  amount  in  dispujte  to  the  plaintiff  in 
error,  together  with  his  counsel  fees  incurred  in  prosecut- 
ing his  claim.  The  Laurences  made  no  motion  to  set 
this  verdict  aside,  and  submitted  to  the  finding.     The  city 


*3ee  71  Go.,  392,  where  the  case  is  reported. 
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made  no  motion  for  a  new  trial,  and  did  not  attempt  to  dis- 
turb the  verdict,  but  filed  a  bill  of  exceptions  to  the  allow- 
ance of  counsel  fees  against  it.  Murphy,  the  present 
plaintiff  in  error,  moved  for  a  new  trial  upon  numerous 
grounds,  which  was  refused,  and  upon  the  judgment  refus- 
ing it  he  brings  the  case  here  again  for  review.  He  does 
not  complain  that  he  will  not  receive  the  remainder  of  the 
entire  fund  in  hand,  with  interest  thereon,  after  satisfying 
the  claims  of  the  city,  but  he  insists  that  he  was  entitled 
to  damages  by  reason  of  certain  matters  set  up  in  his 
amended  answer,  which  was  filed  and  converted  into  a 
cross-bill  after  the  case  was  remanded  for  another  hearing 
by  this  court.  He  insists  that  the  ordinances  of  the  city  in 
existence  at  the  time  of  the  original  leasing  of  the  lot  of 
land  in  question  entered  into  and  formed  a  part  of  the 
contract  between  the  lessee  under  whom  he  holds  and  the 
city ;  that  when  the  city  reentered  and  sold,  the  sale  should 
have  been  made  in  accordance  with  these  ordinances ;  that 
their  terms  were  violated  in  the  sale  actually  made;  that 
this  sale  was  made  under  an  ordinance  essentially  different 
from  the  former;  that  in  consequence  thereof  and  of  Lard- 
ships  fraudulently  and  wrongfully  put  upon  him  by  the 
city  authorities  at  this  sale,  the  property  brought  much 
less  than  its  actual  value ;  that  he  was  not  allowed  to  bid; 
that  a  certain  sum,  more  than  suflScient  to  cover  the  de- 
mands of  the  city,  was  required  to  be  paid  in  cash  during 
the  hours  of  sale,  after  tho  property  was  knocked  down, 
and  in  the  event  of  a  failure  to  make  this  deposit,  the  prop- 
erty was  to  be  at  once  re-sold  at  the  risk  of  the  former 
purchaser;  that  the  city  legislation,  so  far  as  it  altered  or- 
dinances in  existence  at  the  date  of  the  lease,  changed  the 
terms  of  the  contract  and  impaired  its  obligation,  and  was 
therefore  unconstitutional  and  void. 

From  his  own  pleadings  and  the  proofs  in  the  case,  it 
appeared  that  he  was  anxious  to  dispose  of  this  property 
and  convert  it  into  money,  but  could  not  do  fo,  because  of 
the  claim  set  up  by  the  Laurences  to  a  portion  of  it;  to 
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get  this  difficulty  out  of  Ihe  way  and  to  clear  his  title  of 
this  incumbrance,  he  allowed  his  ground  rent  and  taxes  to 
fall  in  arrear,  and  applied  to  the  city  to  re-enter  and  to  sell, 
not  only  a  sufficiency  to  pay  up  these  debts,  but  to  sell  the 
entire  property,  the  lot  having  been  divided  and  each  sep- 
arate part  after  the  division  having  been  improved  by  the 
erection  of  buildings  and  other  structures  thereon ;  in  pur- 
suance of  this  application,  the  city  consented  to  do  as  it 
was  asked,  but  beyond  its  acceptance  of  the  terras  pro- 
posed, it  did  not  go  at  that  time ;  subsequently,  however,  it 
re-entered  and  offered  both  parts  of  the  lot  for  sale ;  two 
attempts  were  made  before  the  sale  was  consummated. 
After  the  sale,  the  plaintiff  in  error  filed  a  bill  in  Chatham 
superior  court  against  the  mayor  and  aldermen  of  the  city 
of  Savannah,  to  which  the  Laurences  were  not  parties,  to 
reach  this  fund.  A  decree  was  had  by  that  court  on  this 
bill ;  it  settled  that  Murphy  was  trustee  of  his  minor  chil- 
dren; that  the  trust  under  which  he  held  was  executory; 
and  that  the  ceatuia  que  trust  being  minors,  he  could  not 
reduce  the  fund  to  possession  without  giving  bond  and 
security  to  account  to  them  for  it ;  but  that  he  could  not 
do  this  in  any  event,  unless  the  city,  after  the  satisfaction 
of  its  demands,  saw  proper  to  turn  over  the  balance  to  him, 
as  it  was  the  absolute  owner  thereof,  and  had  the  right  to 
dispose  of  it  as  it  might  see  proper;  no  exception  was 
taken  by  him  to  this  decree;  he  acquiesced  in  it  for  more 
than  two  years;  in  the  litigation  with  the  Laurences  over 
this  fund,  it  seems  to  have  been  ignored.  After  the  decis 
ion  of  that  case  by  this  court,  he  sought  by  his  cross-bill  to 
review  and  reverse  that  decree  not  only  for  errors  appear- 
ing on  the  face  of  the  decree,  (which  was  contrary  to  jmn- 
ciples  subsequently  settled  by  the  decision  of  this  court), 
but  also  for  facts,  which  he  then  set  up,  tending  to  show 
imposition  and  fraud  upon  the  part  of  the  city  in  conduct- 
ing the  sale  from  which  the  fund  arose,  and  on  account  of 
which  he  contended  he  was  entitled  to  recover  damages. 
The  court  decreed  in  conformity  with  so  much  of  the 
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prayer  of  the  cross-bill  as  made  the  decree  under  review 
conform  to  the  principle  settled  by  the  decision  of  the 
court,  but  refused  to  decree  as  to  the  other  object  sought 
to  be  attained  by  reviewing  and  opening  this  decree ;  and 
this  refusal  makes  the  question  we  are  now  called  upon  to 
determine 

1.  There  is  no  doubt  but  a  bill  of  review  may  be  brought 
for  the  purpose  of  procuring  a  "reversal,  alteration  or 
explanation"  of  a  decree  "made  in  a  former  suit,  upon 
error  in  law  appearing  on  the  face  of  the  decree,  with- 
out further  examination  of  matters  of  fact,"  as  well  as 
upon  "  some  new  matter."  But  where  it  is  brought  upon 
the  last  ground,  the  "  new  matter  "  must  be  such  as  has 
"  been  discovered  since  the  decree,  and  as  could  not  possi- 
bly have  been  used  when  the  decree  was  made ;"  it  must 
distinctly  appear  that  it  "  has  come  to  the  knowledge  of 
the  applicant  and  his  agents  for  the  first  time  since  the 
period  at  which  he  could  have  made  use  of  it  in  the  suit, 
and  that  it  could  not,  with  reasonable  diligence,  have  been 
discovered  sooner."  2  DanielPs  Ch.  Pr.,  1576, 1578,  and 
cases  cited  in  note  2. 

In  Smith  vs.  Hornklry  el  al^  70  Oa.^  552,  557,  we 
had  this  (question  under  consideration,  and  said :  "There 
is  no  allegation,  however,  that  the  complainant  was 
ignorant  of  these  facts  when  the  case  was  formerly 
before  the  court,  or  that  he  was  prevented  from  availing 
himself  of  them  by  accident  or  mistake  "  (and  we  now 
add,  by  "  imposition,"  Code,  §3178),  "  or  the  fraud  or  act 
of  the  adverse  party,  unmixed  with  negliirence  on  his  part. 
Code,  §§3139,3595.  It  is, on  the  contrary,  quite  apparent, 
from  the  record,  that  he  was  well  apprised  of  all  the  facts 
now  relied  on  to  avoid  the  i'orce  of  this  decree  before  the 
filinir  of  the  l»ill  on  which  it  was  rendered,  and  that  he  was 
not  prevented  by  accident,  mistake,  fraud,  or  the  act  of  his 
adversaries,  from  insisting  upon  them."  So  in  the  present 
case,  there  is  not  a  single  fact  or  circumstance  now  relied 
on  as  the  basis  for  the  recovery  of  damages  from  the  city. 


Digit 


ized  by  Google 


268  SUPKEME  COURT  OF  GEORGIA. 

Murphy,  trustee,  et  al.  ««.  The  Mayor,  etc.,  of  BaTannuh  et  al. 

that  was  not  well  known  to  both  the  plaintiff  in  error  and 
his  able  counsel,  when  he  filed  the  bill  on  which  the  de- 
cree, now  sought  to  be  reviewed,  was  made;  and  nothing 
whatever  appears  to  show  that  he  could  not  then  have 
availed  himself  of  them  as  well  as  at  the  present  time  He 
was  perfectly  free  to  act  in  the  matter,  and  deliberately 
chose  his  course.  lie  voluntarily  refused  to  bring  them 
forward,  and  for  two  years  and  more  acquiesced  in  a  re- 
sult that  might  have  been  different,  had  he  seen  proper' 
to  urge  them  to  obtain  the  relief  he  now  seeks.  The  decree 
has  been  "altered"  in  the  only  particular  in  which  it 
could  have  been  so  altered,  under  the  law,  to  secure  the 
rights  of  the  parties ;  further  than  this,  the  court  had  no 
power  to  go,  and  the  refusal  to  entertain  the  claim  for 
damages  was  eminently  proper.  The  part  of  the  decree 
now  assailed  and  sought  to  be  set  aside,  in  order  to  let  in 
this  claim,  was  not  only  made  with  the  consent,  but  at  the 
instance  of  the  plaintiff  in  error,  and  it  is  familiar  doctrine 
that  such  a  decree  cannot  be  set  aside  by  bill  of  review, 
unless,  by  clerical  error,  something  has  been  inserted 
therein,  as  by  consent,  which  has  not  been  consented  to. 
The  city  undertook  to  sell  this  property  at  the  request  of 
the  plaintiff  in  error,  in  order  to  relieve  his  title  of  an  in- 
cumbrance that  seriously  impeded  its  free  usft  and  dispo- 
sition. It  acted,  not  so  much  for  the  protection  of  its  own 
rights. — for,  in  any  event,  the  property  was  bound  for  the 
claims  it  held  against  it, — as  for  his  relief.  He  acquiesced 
in  all  that  was  done,  and  insisted,  in  the  courts,  upon  his 
right  to  have  t  he  fund  held  by  the  city ;  he  even  went  so  far 
as  to  set  up  the  right  of  the  city  to  dispose  of  the  fund,  and 
to  disregard  the  claims  of  others  to  the  same.  The  city  seems 
to  have  recognized  his  claim  and  to  have  aided  him  at  every 
turn;  it  has  been  involved, on  his  account,  in  serious  lit- 
igation, and  has  incurred  expense  in  consequence  thereof. 
Surely  this  party  is  now  estopped  from  undoing  what 
has  been  done  at  his  special  instance  and  request,  and 
which,  upon  consideration,  he  has,  in  various  ways,  rati- 
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fied  and  confirmed.  Every  presumption  is  in  favor  of  so 
much  of  this  record  and  decree  as  we  have  seen  cannot  be 
reviewed,  etc.  Oode,  §3753.  To  hold  otherwise  would  be 
to  enable  him  to  take  advantage  of  his  own  conduct,  to  the 
detriment  of  a  party  who  had  graciously  and  gratuitously 
served  him. 

2.  Wiiile  we  cannot  approve  the  finding  of  the  jury,  so 
far  as  it  saddles  the  cost  of  this  litigation  upon  the  city, 
which  is,  from  anything  we  can  see  in  the  case,  free  from 
the  charge  of  being  stubbornly  litigious,  or  from  the  least 
imputation  of  bad  faith,  such  as  renders  it  liable  for  the 
counsel  fees  of  the  plaintiff  in  error,  yet,  on  account  of 
its  failure  to  make  any  motion  to  get  rid  of  this  part  of  the 
verdict,  we  find  ourselves  unable  to  interfere  for  its  relief, 
and  must  let  both  the  verdict  and  the  decree  rendered  on 
and  pursuance  of  it  stand.  These  views  preclude  the  con- 
sideration of  other  questions  made  by  this  immense  record. 

Judgment  affirmed. 


Bbatib  v8.  Calhottn,  ordinary,  for  use. 

1.  Where  salt  was  brought  against  a  husband  and  wife  jointljr,  and 
a  garnishment  was  issued  and  served,  and  in  order  to  secure  a 
surety  on  the  bond  to  dissolve  the  garnishment,  the  wife  convt^yed 
her  separate  property  to  him,  and  he  thereupon  became  the 
surety  both  of  herself  and  husband,  the  deed  was  invalid,  so  far  as 
the  liability  of  her  husband  was  concerned ;  and  when,  on  the  trial 
of  the  case,  it  was  determined  that  her  hubband  was  liable,  but 
she  was  not,  and  the  surety  on  the  garnishment  bond  was  com- 
pelled to  pay  the  amount  found  against  the  husbind,  her  deed 
amounted  to  a  conveyance  to  indemnify  the  surety  of  her  husband, 
and  was,  therefore,  invalid. 

2.  It  does  not  matter  that  the  garnishment  bond  relieved  money  due 
her  from  the  grasp  of  the  garnishment  until  the  case  was  tried,  if 
it  made  the  surety  responsible  for  the  ultimate  recovery  against 
the  husband.  The  surety's  bond  for  the  wife's  ultimate  liability 
made  a  valid  consideration  for  the  deed  of  indemnity  as  to  her, 
but  his  bond  for  the  husband's  ultimate  liability  was  not  a  valid 
consideration  to  support  her  deed  for  the  purpose  of  indemnifjring 
the  surety  as  to  his  debts. 
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3.  Ifc  does  not  matter  that,  in  order  to  dissolve  the  garnishment  as  to 
the  wife,  it  was  necessary  also  to  dissolve  it  as  to  her  husband, 
and  that  when  the  surety  became  such,  to  release  her  money,  it 
was  necessary  for  him  also  to  become  the  surety  of  her  husband. 

4.  Such  a  deed  having  been  made  to  indemnify  the  surety  on  the 
garnishment  bond  of  both  husband  and  wife,  and  the  liability 
having  been  determined  to  be  that  of  the  husband  only,  her  deed 
was  void ;  and  where,  after  her  death,  the  surety  brought  eject- 
ment based  on  such  a  deed,  her  administrator  could  successfully 
have  defended  the  case,  and  if  he  first  filed  a  plea  and  then  aban- 
doned it  and  permitted  a  verdict  to  be  taken  against  him,  he  could 
be  held  liable  by  the  heirs  at  law  of  the  wife. 

(a  )  The  ground,  based  on  newly  discovered  evidence,  was  not  pressed, 
and  amounted  to  nothing. 

February  7, 1886. 

Husband  and  Wife.  Principal  and  Surety.  Title. 
Garnishment.  Administrators  and  Executors.  Before 
Judge  Hammond.     Fulton  Superior  Court.     March  Term, 

1884. 

Reported  in  the  decision. 

L.  J.  Gartrell  ;  E.  N.  Broyles,  for  plaintiff  in  error. 
W.  R.  Brown  ;  Bigby  &  Dorsey,  for  defendant. 
Jackson,  Chief  Justice. 

This  suit  was  brought  by  the  heirs  at  law  of  Mrs.  Mary 
Turner,  against  the  administrator  on  her  estate,  to  recover 
money  alleged  to  be  due  by  him  to  her  estate.  A  verdict 
for  the  heirs  at  law  (except  her  husband)  was  rendered,  a 
new  trial  refused,  and  the  administrator  excepted. 

The  question  is,  whether  the  administrator  rendered 
himself  liable  for  the  value  of  a  parcel  of  land  which  he 
permitted  to  be  recovered  wrongfully  against  him,  when 
he  could  have  defended  it  successfully,  as  is  insisted  by 
the  defendants  in  error,  and  as  the  verdict  found. 

The  facts,  briefly  stated,  are  these :  Mrs.  Mary  Turner 
and  her  husband  were  sued  by  one  Rich  on  joint  notes. 
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Pending  this  suit,  Rich  caused  summons  of  garnishment  to 
issue  to  an  insurance  company  in  respect  to  its  indebtedness 
to  defendants,  it  being  really  for  amount  due  from  loss  by 
fire  of  a  building  belonging  to  Mrs.  Turner.  The  garnish- 
ment was  dissolved,  and  Qartrell  stood  security  on  the 
bond  of  Turner  and  wife  to  dissolve  it.  To  induce  him  to 
do  so,  Mrs.  Turner  executed  to  Gartrell  a  deed  to  the  land, 
for  the  value  of  which  plaintiffs  sued  Beatio,  administra- 
tor of  Mrs.  Turner,  in  this  action,  and  recovered  this  verdict. 
Rich  lost  his  suit  against  Mrs.  Turner,  and  recovered  only 
against  Turner,  the  husband,  and  Qartrell,  surety  on  the 
bond  to  dissolve  the  garnishment,  who  had  the  judgment 
to  pay,  and  then  sued  for  and  recovered  the  land.  Beattie, 
the  administrator,  having  first  filed  a  defence,  then  aban- 
doned it,  and  allowed  Qartrell  to  take  a  verdict.  So  that 
the  question  is,  was  Mrs.  Turner's  deed  to  Qartrell  good 
and  valid  to  convey  title  to  Qartrell  and  justify  the  ad- 
ministrator in  suffering  a  verdict  in  his  behalf? 

1.  By  our  statute,  Code,  §1783,  the  wife  cannot  bind  her 
estate  by  any  contract  of  suretyship.  When  she  agreed 
to  indemnify  Qartrell  as  surety  for  her  husband,  as  well  as 
herself,  and  made  a  deed  to  her  separate  estate  for  that 
purpose,  she  did  an  invalid  act,  so  far  as  the  husband  was 
concerned ;  and  when  the  liability  on  the  joint  notes  given 
to  Rich  was  found  not  to  be  hers,  but  her  husband's  solely 
bythe  judgment  of  the  court,  the  effect  was  to  make  it  plain 
that  she  did  bind  her  separate  estate  to  indemnify  Qartrell 
as  surety  for  her  husband,  if  he  were  eventually  found 
liable  to  Rich,  as  well  as  surety  for  herself,  should  she  have 
been  made  liable  also  to  pay  the  joint  notes.  The  statute 
does  not  permit  her  to  be  surety  or  encumber  her  estate 
for  her  husband's  debt  in  a  transaction  in  which  she  is 
sued  jointly  with  him,  any  more  than  in  one  in  which  he 
is  sued  alone,  unless  the  debt  be  her  debt.  If  it  be  his 
debt,  though  she  be  sued  for  it  with  him,  her  deed  to  her 
separate  property  to  secure  it  is  void. 

2.  Nor  does  it  matter  that  the  bond  Qartrell  signed  as 
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surety  relieved  moiiey  due  her  from  the  grasp  of  the 
garnishment  until  the  case  was  tried,  if  it  made  Gartrell 
surety  for  Rich's  ultimate  recovery  against  her  husband. 
The  surety's  bond  for  her  ultimate  liability  made  a  valid 
consideration  for  the  deed  of  indemnity  to  Gartrell,  but 
his  bond  for  the  husband's  ultimate  liability  was  not 
a  valid  consideration  to  support  her  deed  for  that  purpose 
for  his  debt,  and  in  so  far  as  the  deed  operated  to  indem- 
nify Gartrell  for  paying  a  judgment,  against  her  husband, 
it  operated  as  a  security  for  her  husband's  debt  and  is 
void.  Before  a  surety  can  be  safe  in  relieving  a  married 
woman's  effects  from  involvement  in  a  law-suit,  he  must 
see  to  it  that  his  suretyship  extends  only  to  her  own  relief 
and  binds  him  only  for  her  debt ;  otherwise  her  bargain  to 
indemnify  him  is  void,  as  it  is  then  a  deed  or  sale  to  secure 
another  as  well  as  herself.  The  effects  so  involved  must 
remain  involved  until  the  termination  of  the  suit,  if  the 
only  way  to  relieve  them  from  garnishment  or  otherwise 
be  to  involve  more  of  her  property  as  surety  for  her  hus- 
band, or,  what  is  the  same  in  eflfect,  to  indemnify  another 
as  such  surety. 

3.  It  follows  that  it  matters  not  whether,  to  dissolve  the 
garnishment  as  to  her,  it  was  necessary  also  to  dissolve  it 
as  to  her  husband ;  and  that,  when  the  surety  became  her 
surety  to  release  her  money,  he  must  also  have  been  his 
or  that  her  money  would  remain  locked  up  until  the  hear- 
ing. It  must,  in  such  a  case,  so  remain,  unless  some  surety 
can  be  procured,  through  the  husband's  deed  of  his  own 
property,  or  some  other  indemnity  than  the  wife's  separate 
property. 

4.  We  conclude  that  the  administrator  could  have  suc- 
cessfully defended  the  ejectment  suit  of  General  Gar- 
trell, on  the  ground  that  the  deed  he  held  from  Mrs.  Tur- 
ner was  void  and  passed  no  title  out  of  her ;  and,  of  course, 
no  matter  what  may  have  been  ruled  on  minor  points, 
the  verdict  and  judgment  must  stand.  The  administrator 
may  have  acted  in  good  faith  and  under  counsel's  advice, 
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and  the  case  may  press  hardly  upon  him ;  but  the  law  is 
clearly  against  him,  and  that  is  the  master  of  us  all. 

The  ground  on  newly  discovered  evidence  was  not 
pressed,  and  amounted  to  nothing. 

Judgment  affirmed. 

Cited  for  plaintiflF  in  error,  56  Oa.,  344 ;  62  Id ,  357, 
738 ;  Code,  §1783 ;  Cain  vs.  Ligon^  adnCr  et  ah.  71  Ga.y 
692;  59  Oa,,  254;  1  Sandf.  Ch.  R,  214,  229,  230;  Bayl. 
on  Sur.  and  Guar.,  72-3;  1  Kelly,  294. 

For  defendant,  20  Oa,,  723;  54  Id.^  543;  62  Id,  733; 
56  Id.,  403;  Code,  §§2536,  2547. 
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Ricks  vb.  Rbdwine.  '  ¥. 


1.  Generally  a  trast  estate  for  which  labor  has  been  performed  is  sab- 
ject  to  the  lien  of  the  laborer,  and  he  may  enforce  it  aa  in  other 
cases,  under  sections  1974  and  1975  of  the  Code. 

(a.)  Peculiar  provisions  in  the  instrument  creating  the  trust,  or  other 
circumstances  which  might  render  the  rights  of  the  laborer  to  as- 
sert his  lien  by  summary  process  inapplicable,  do  not  appear  in 
this  case. 

2.  A  clerk  employed  in  a  store  or  other  establishment,  unless  he  per- 
forms manual  labor,  is  not  a  laborer  entitled  to  have  a  lien  upon 
his  employer's  property  which  can  be  summarily  enforced. 

(a.)  Although  the  court  erred  in  his  ruling,  as  there  can  be  no  other 
result  than  that  already  reached,  a  reversal  will  not  be  granted. 

January  21, 1885.    • 

Liens.  Laborers.  Trusts.  Clerks.  Master  and  Ser- 
vant. Before  Judge  Hammo^.  Fulton  Superior  Court. 
March  Term,  1884. 

Reported  in  the  decision. 

A.  M.  Spkbr  ;  R  H.  Clakk,  for  plaintiff  in  error. 

W.  L  Hbywakd,  for  defendant. 
V  73-19 
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Hall,  Justice. 

Red  wine  contested  the  claim  of  Kicks  to  participate  as 
a  preferred  creditor,  by  reason  of  a  lien,  set  up  by  the  lat- 
ter as  a  laborer,  on  a  fund  arising  from  the  sale  of  the 
property  of  their  common  debtor.  The  affidavit  of  Ricks, 
setting  up  this  lien,  set  forth  the  fact  that  he  was  a  ''la- 
lx)rer,"  in  consequence  of  having  rendered  "  service  "  to 
White,  the  debtor, "  as  a  clerk  in  the  National  Hotel.''  The 
traverse  denied  his  right  to  the  lien,  because  at  the  time 
the  service  was  rendered  he  was  not  such  a  laborer  as  was 
entitled  to  the  lien  set  up,  under  sections  1974  and  1975 
•of  the  Code.  When  this  issue  came  up  for  a  hearing  be- 
fore the  court.  Red  wine's  counsel  demurred  to  the  proceed- 
ing, on  the  ground  that  the  fund  involved  belonged  to  a 
trust  estate,  and  that  the  estate  was  not  liable  to  the  lien, 
but  that  the  claim  for  services  rendered  must  be  enforced 
by  suit,  as  in  other  cases  of  debts  or  claims  against  trust 
•estates. 

The  demurrer  was  sustained,  and  the  court  ordered 
Ricks's  execution  to  be  dismissed.  He  excepted  to  this 
.judgment,  and  brought  it  here  by  writ  of  error.  On  the 
hearing  in  this  court,  we  were  asked  to  consider  not  only 
the  question  raised  by  this  demurrer,  but  also  that  made 
by  the  traverse,  inasmuch  as  the  issue  made  by  the  de- 
-murrer,  if  it  should  be  found  in  favor  of  Ricks,  would  not 
be  decisive  of  the  case,  unless  the  court  should  also  be  of 
opinion  that  he  was  entitled  to  the  lien*  Thinking  the 
request  proper  under  the  circumstances,  we  have  complied 
with  it,  and  considered  both  issues. 

1.  We  do  not  agree  with  our  learned  brother  that  a  trust 
estate  .for  which  labor  has  been  performed  is  not  subject  to 
ithe^lien  of  the  laborer,  and  that  he  may  not  enforce  his 
lien  for  the  labor  bestowed,  as  in  other  cases  arising  under 
:§§1974  and  1975  of  the  Code.  The  proposition  is  stated 
thus  broadly,  because  we  are  aware  that  there  may  be 
peculiar  provisions  in  the  instrument  creating  the  trust 
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or  other  circumstances  which  might  render  the  right  of 
the  laborer  to  assert  his  lien  by  summary  process  inappli- 
cable. None  of  these  conditions  or  circumstances,  how- 
ever, appear  in  this  case,  and  they  are  referred  to  merely 
to  avoid  misapprehension  as  to  the  extent  of  this  decision. 
2.  It  has  been  decided  by  this  court  that  a  clerk  em- 
ployed in  a  store  or  other  establishment,  unless  he  per- 
forms manual  labor,  is  not  a  laborer,  entitled  to  have  a 
lien  upon  his  employer's  property,  which  can  be  summa- 
rily enforced.  All  the  former  cases  on  the  subject  were 
reviewed  in  the  case  of  Hinton  vs.  Goode  <&  Crumhley^ 
decided  at  this  term  of  the  court.  We  are  entirely  satis- 
fied that  the  conclusion  rendered  in  that  case  is  correct, 
and  we  think  it  amply  vindicated  by  the  reasons  given  by 
Crawford,  J.,  in  Richardson  vs.  Langston  cfc  Crane^  6S  (?«., 
658.  The  present  case  is  controlled  by  these  decisions, 
and  notwithstanding  the  error  complained  of  in  the  ruling 
of  the  court,  there  can  be  no  other  result  than  that  already 
X^ached,  and  it  would  be  needless  to  send  the  case  back 
■£ox  another  trial ;  so  we  order  the  judgment  affirmed. 


Sasser  vs.  Sasser.  n  z 

jlOg    41 
73    2* 

3.  •  A  husband  cannot  use  his  wife's  separate  money  to  buy  property        ei24  4e 
for  himself;  and  if  he  invests  her  funds  in  real  estate  in  his  own 
name,  equity  will  fix  a  trust  upon  the  land ;  and  having  jurisdic- 
tion for  one  purpose,  it  will  do  complete  justice  and  give  fall  relief 
between  the  parties. 

2«  Where  a  wife  filed  a  bill  against  her  husband,  to  have  an  account 
of  dealings  between  them,  and  to  fix  a  lien  upon  property  in  which 
her  husband  had  invested  her  funds,  and  the  defendant  claimed 
that  such  money  as  he  had  used  had  been  given  to  him  absolutely 
by  his  wife,  there  was  no  error  in  charging  that  **  whenever  the 
question  arises  as  to  the  passing  of  property  from  the  wife  to  the 
husband,  it  must  be  closely  scrutinized,  if  the  husband  claims  it  as 
a  gift  to  him ;  and  it  must  clearly  appear  that  it  was  a  free  and 
voluntary  gift  by  the  wife  to  the  husband ;  and  if  the  evidence  does 
not  clearly  establish  that  the  same  was  a  gift,  then  the  husband 
is  liable  to  the  wife  for  all  such  property  as  went  into  his  hands 
«nd  was  used  by  him." 
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3.  Matters  of  practice,  and  especially  the  openiDg  of  defaults,  are 
largely  in  the  discretion  of  the  court.  Where  a  defendant,  at  the 
Urst  term,  filed  a  demurrer  to  a  bill,  which  was  heard  at  a  subsequent 
term,  and  overruled,  and  after  the  trial  had  proceeded,  and  the 
testimony  on  both  sides  had  closed,  ho  asked  leave  to  file  an  answer, 
there  was  no  error  in  requiring  him  to  pay  costs  before  so  doing. 

4.  Under  a  bill  filed  by  a  wife  against  her  husband  for  an  account  of  the 
dealing  between  them,  and  to  trace  funds  of  hers  invested  by  him 
in  land  in  his  own  name,  a  portion  of  the  answer,  in  the  nature  of  a 
cross-bill,  which  sought  to  obtain  the  custody  of  the  infant  child  of 
the  parties,  alleged  to  be  held  by  the  wife,  who  had  separated  from 
her  husband,  and  to  enforce  her  return  to  his  home,  and  to  enjoin 
certain  alimony  proceedings  instituted  by  her,  was  not  germane  to 
the  main  bill,  and  was  properly  stricken  on  demurrer. 

6.  Where  it  was  sought  to  show  that  funds  and  property  of  the  wife 
had  been  used  by  the  husband,  including  a  certain  promissory 
note  which  had  been  collected  by  tije  husband,  except  a  small 
credit,  there  was  no  error  in  admitting  parol  evidence  as  to  the 
amount  of  such  note  so  collected,  the  object  being  not  to  go  into 
the  contents  of  the  writing,  but  only  to  show  the  amount  collected 
and  used  by  the  defendant  belonging  to  the  plaintiff. 

6-  There  was  no  error  in  allowing  complainant's  solicitor  to  show 
that  demands  were  made  on  the  defendant  for  a  settlement  of  the 
matters  in  controversy,  and  the  refusal  of  the  latter  to  comply 
with  such  demand.  This  differs  from  admitting  in  evidence  nego- 
tiatioms  for  a  compromise. 

7.  The  evidence  is  sufficient  to  sustain  the  verdict  as  to  the  amount 
found  in  favor  of  the  complainant  against  the  defendant. 

(a.)  Although  the  entire  amount  found  to  be  due  was  not  invested  in 
the  land  on  which  a  special  lien  was  decreed,  yet,  as  a  decree 
would  bind  all  the  property  of  the  defendant  from  its  date,  includ- 
ing such  land,  it  does  not  concern  him  whether  the  lien  be  general 
or  special ;  and  there  being  no  contest  in  this  case  on  the  part  of 
other  creditors  or  holders  of  liens,  the  fixing  of  a  special  lien  did 
no  harm  to  the  defendant. 

(b,)  Semblcy  that  a  wife  need  not  be  living  separately  from  her  hus- 
band in  order  that  money  earned  by  her  by  sowing  during  coverture 
should  form  a  part  of  her  separate  estate,  and  that  such  money  is 
an  acquisiton  which  belongs  to  her. 
October  2, 1884. 

Husband  and  Wife.  Trusts.  Gifts.  Equity.  liens. 
Practice  in  Superior  Court.  Cross-bill.  Evidence.  Com- 
promise. Practice  in  Supreme  Court.  Before  Judge 
Clarke.     Early  Superior  Court.    April  Term,  1884. 
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Reported  in  the  decision. 

Bacon  &  Rutheepord,  for  plaintiff  in  error. 

H.  C.  Sheffield,  by  J.  H.  Lumpkin,  for  defendant. 

Hall,  Justice. 

The  main  purpose  of  the  bill  filed  in  this  case  was  to 
trace  certain  funds  of  the  wife  into  land  purchased  by  the 
husband,  and  to  have  an  account  of  the  dealings  between 
them,  and  a  decree  for  the  amount  found  to  be  due  from 
him  to  her.     Without  taking  this  account,  from  the  char- 
acter of  the  dealings  between  them,  it  would  have  been 
impracticable,  if  not  impossible,  to  attain  the  object  for 
which  the  bill  was  filed.    That  equity  had  jurisdiction  to 
fix  the  trust  on  land  into  which  the  wife's  money  had  gone, 
and  to  declare  her  lien  upon  it,  is  undeniable ;  and  it  is 
equally  clear  that,  if  it  has  jurisdiction  for  one  purpose, 
it  has  it  for  all,  so  far  as  concerns  the  complete  adjustment 
of  the  transactions  in  dispute ;  it  does  nothing  by  halves, 
but  having  the  parties  rightfully  before  the  court,  it  will 
do  complete  justice  between  them,  and  will  proceed  to  give 
full  relief.    Code,  §3085.    The  bill  alleges  that,  on  Jan- 
nary  1st,  1878,  she  was  married  to  plaintiff  in  error,  and 
they  lived  together  until  April  1st,  1880,  when  they  sep- 
arated ;  that  she  is  in  possession  of  their  only  child ;   that 
while  she  was  living  with  her  husband,  she  advanced 
to   him  certain   money   and   notes,   and   with   them   he 
bought  certain  lands ;  that  since  the  separation,  she  has 
demanded  of  him  to  return  her  the  money,  or  to  give 
her  enough  of  the  land  to  pay  her,  but  he  refused  to  do 
so ;  that  she  has  proposed  to  him  various  ways  of  settle- 
ment, all  of  which  he  refused,  declaring  that,  if  she  got 
any  money  from  him,  she  would  have  to  get  it  by  law, 
and  that  he  knew  how  to  prevent  her  getting  any  of  it ; 
and  that  she  believes  that  he  intends  to  defraud  her  of  her 
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money  and  interest  in  the  lands  in  which  it  is  invested.* 
She  prays  judgment  of  the  court  for  the  amount  due  her, 
and  for  decree  requiring  defendant  to  make  titles  to  her 
to  so  much  of  the  land  as  will  pay  her ;  also  for  injunction 
and  receiver. 

To  this  bill  plaintiflF  filed  an  amendment,  in  which  she 
prays  that  defendant  be  decreed  to  be  trustee  for  her  as 
to  all  of  the  property,  to  the  extent  of  the  funds  of  hers 
applied  by  him  in  the  purchase  thereof,  and  for  judgment 
against  him  as  such  trustee,  and  that  the  property  be  de- 
creed to  be  subject. 

A  demurrer  was  filed  to  the  bill,  on  the  following 
grounds : 

(1.)  Because  there  is  no  equity  in  the  bill. 

(2.)  Because  the  complainant  has  a  complete  common 
law  remedy. 

(3.)  Because  the  complainant  cannot  maintain  the  said 
suit  in  the  capacity  in  which  she  sues,  and  under  the  alle- 
gations in  said  bill. 

The  court  ovijrruled  the  demurrer,  and  then  required 
the  defendant  to  pay  the  costs  before  he  would  be  allowed 
to  file  his  answer.  Defendant  paid  the  costs  and  answered 
the  bill,  in  which  he  admitted  the  marriage  and  separation, 
but  denied  that  his  wife  ever  advanced  him  any  moneys 
except  $30.00  in  money  and  a  note,  which  she  gave  him  as 
an  absolute  gift.  [The  judge  certifies  that  the  evidence 
had  closed  on  both  sides  before  it  was  proposed  to  file  an 
answer.] 

The  following  portions  of  defendant's  answer  were 
stricken : 

"  And,  at  the  same  time,  carried  off  respondent's  child,  to  whom 
he  is  devoted,  and  his  said  wife  has  refused  to  permit  the  child  to 
visit  respondent,  or  permit  respondent  to  visit  his  own  child.  Re- 
spondent shows  that,  notwithstanding  all  this,  he  has  earnestly  en- 
deavored to  induce  his  wife  to  return  to  his  home,  but  she  has  per- 
sistently refused  to  do  so.    Respondent  shows  that  his  home  is  now 

« It  was  also  alleged  that  the  husband  had  no  property  except  that  sought  to  be 
•ubjected  to  the  wife's  claim. 
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open,  and  always  has  been  open,  for  the  comfort,  support  and  pro- 
tection of  his  wife  and  child.  And  respondent  shows  that  he  has 
never  refused  to  support  his  wife  and  child,  but  has  always  been 
ready  and  willing  to  do  so ;  but  submits  that  he  should  be  allowed 
the  right  and  privilege  of  every  other  married  man  to  support  his  own 
family  at  his  own  home ;  and  that  he  has,  since  hia  marriage,  labored 
earnestly  and  laboriously  to  accumulate  what  he  could  to  make  that 
home  as  comfortable  as  possible ;  and  this  home  stands  now,  with 
all  of  its  doors  open,  ready  to  receive  her  and  respondent's  child, 
without  let  or  hindrance;  and  respondent  most  earnestly  submits 
that  his  wife  should  not  be  permitted  or  encouraged  to  break  up  his 
home,  and  undo  what  she  has  freely  and  voluntarily  done.  Respond- 
ent admits  that  it  is  true,  as  charged  in  complainant's  bill,  that  at 
the  time  when  this  bill  was  filed,  his  wife  had  brought  a  suit  for  di- 
vorce ;  yet  respondent  shows  that,  after  several  years  of  litigation,  in 
which  his  wife  had  put  him  to  great  expense,  more  than  the  small 
sum  which  she  had  given  him,  the  court  decided  that  she  had  no 
grounds  for  divorce  or  separation.  Respondent  further  shows  that, 
since  the  courts  have  decided  that  the  said  complainant  has  no  legal 
grounds  for  a  divorce,  or  for  a  separation  from  bed  and  board,  the 
said  complainant  has  filed  an  application  for  alimony,  and  praying  a 
judgment  against  this  respondent  Therefore,  respondent  files  this, 
his  answer,  in  the  nature  of  a  cross-bill,  and  prays  the  decree  of  this 
court  awarding  him  the  custody  of  his  child.  And  respondent  further 
prays  that,  as  it  has  been  decided  by  the  courts  of  the  country  that 
his  wife  had  no  grounds  for  divorce,  either  total  or  partial  -,  that  the 
complainant  be  decreed  and  required  to  return  to  the  home  of  respond- 
ent, where  she  will  be  gladly  and  affectionately  welcomed,  and  made 
as  comfortable  as  the  means  of  this  respondent  will  admit.  Respond- 
ent further  prays  that  the  said  suit  for  alimony  be  enjoined  from 
proceeding  further  against  him,  and  that  he  may  be  relieved  from  the 
trouble,  harassment  and  expense  of  defending  the  same." 

The  plaintiff  was  introduced  as  a  witness,  and  swore 
substantially  to  the  allegations  in  her  bill.  Her  lawyer, 
H.  C.  SheflBeld,  was  also  introduced,  and  testified  to  mak- 
ing various  attempts  to  a  settlement  between  the  parties. 
Defendant  was  introduced  as  a  witness,  and  denied  sub- 
stantially the  allegations  of  the  bill,  except  as  admitted  in 
his  answer. 

The  jury  found  $721.00  for  the  plaintiff,  and  that  the 
land  named  in  the  bill  was  subject  to  the  debt;  and  a  de- 
cree was  entered  accordingly.  Defendant  in  the  bill  made 
a  motion  for  a  new  trial,  on  the  following  grounds : 
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(1.)  Because  the  verdict  of  the  jury  was  contrary  to  the 
evidence. 

(2.)  Because  the  verdict  of  the  jury  is  contrary  to  the 
evidence  as  to  the  amount  of  money  invested  in  land  by 
the  defendant — that  is,  money  claimed  by  the  plaintiff. 

(3.)  Because  the  verdict  of  the  jury  is  contrary  to  law, 
in  that  it  found  that  the  entire  amount  claimed  by  com- 
plainant was  a  lien  upon  the  land  of  defendant,  described 
in  complainant's  bill,  without  regard  to  the  amount  of 
money  which  defendant  had  invested  in  this  land ;  both 
the  bill  of  complainant  and  the  evidence  showing  th  ;t  de- 
fendant had  not  invested  the  entire  amount  claimed  by 
complainant  in  the  land  described  in  complainant's  bill. 

(4.)  Because  the  court  erred  in  charging  the  jury,  that 
"whatever  amount  of  money  you  may  find  to  be  so  due  by 
the  defendant  to  the  complainant,  on  account  of  his  having 
used  her  money  and  property,  you  may  find  the  means  of 
enforcing  her  rights,  you  may  find  the  debt  to  be  on  the 
land  described  in  the  bill,  and  you  may  further  find  that 
the  land  be  sold  and  the  amounts  paid  to  the  complainant, 
and  you  may  fix  a  time  in  which  it  shall  be  paid  by  the 
defendant  to  the  complainant  before  a  sale  can  be  forced. 
You  have  to  find  such  a  verdict  as  to  the  mode  of  securing 
her  rights  as  is  equitable." 

(5.)  Because  the  court  erred  in  charging  the  jury,  that 
"  if  you  find  from  the  evidence  that  the  complainant  did 
not  give  the  money  and  the  note  to  the  defendant,  then  the 
defendant  is  liable  for  her  separate  estate — whatever 
amount  came  into  his  hands  and  was  consumed  by  him.*' 

(6.)  Because  the  court  erred  in  charging  the  jury,  that 
if  the  defendant  came  into  possession  of  any  money  or 
property  which  belongs  to  the  complainant,  and  under  the 
usual  confidence  existing  between  husband  and  wife,  was 
allowed  to  manage  it  for  her,  and  it  was  not  given  to  him, 
then  the  defendant  is  liable  to  the  complainant  for  all 
such  moneys  or  property  which  so  went  into  his  hands; 
and  it  is  not  necessary  for  complainant  to  prove  that  the 
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money  or  property  was  loaned  to  the  defendant  or  that 
he  promised  to  pay  it  back  or  account  for  it. 

(7.)  Because  the  court  erred  in  charging  the  jury  tha^ 
whenever  the  question  arises  as  to  the  passing  of  property 
from  the  wife  to  the  husband,  it  must  be  closely  scrutin- 
ized, if  the  husband  claims  it  as  a  gift  to  him,  and  it  must 
clearly  appear  that  it  was  a  free  and  voluntary  gift  by  the 
wife  to  the  husband ;  and  if  the  evidence  does  not  clearly 
establish  that  the  same  was  a  gift,  then  the  husband  is 
liable  to  the  wife  for  all  such  property  as  went  into  his 
hands  and  was  used  by  him. 

(8.)  Because  the  court  erred  in  overruling  the  demurrer 
filed  by  defendant  to  complainant's  bill,  which  demurrer 
is  a  part  of  the  record  in  this  case,  and  to  which  reference 
is  made. 

(9.)  Because  the  court,  having  overruled  defendant's 
demurrer,  refused  to  allow  defendant  to  file  an  answer  in 
said  case  unless  he  first  paid  up  all  the  cost  which  had 
accrued  in  said  case. 

(10.)  Because  the  court  erred  in  striking  out  certain 
parts  of  defendant's  answer,  as  above  stated. 

(11.)  Because  the  court  erred  in  admitting  parol  evi- 
dence as  to  the  contents  of  the  note  of  Drayt  Douglass, 
under  the  facts  as  set  out  in  the  brief  of  evidence ;  de- 
fendant objecting  that  the  note  is  the  highest  and  best 
evidence,  as  the  parties  disagreed  as  to  the  amount  of  said 
note ;  it  being  shown  that  the  note  had  been  placed  by 
complainant  in  defendant's  hands,  and  that  he  had  collect- 
ed it;  the  court  presuming  that  the  note  was  cancelled 
and  destroyed. 

(12.)  Because  the  court  erred  in  refusing  to  strike  from 
complainant's  bill,  on  motion  of  defendant  made  before 
the  case  was  submitted  to  the  jury,  the  allegations  as  to 
certain  offers  of  compromise  and  settlement  made  to  the 
defendant  by  the  complainant  prior  to  the  filing  of  her 
said  bill,  and  in  permitting  H.  0.  Sheffield  to  testify  to  the 
same,  as  appears  in  the  brief  of  evidence,  over  the  objec 
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tions  of  defendant  that  the  same  were  irrelevant  and  only 
calculated  to  prejudice  the  mind  of  the  jury  against  the 
defendant.  The  court  held  that  demands  by  complainant 
on  defendant  for  what  she  claimed  to  be  equity,  and  offers 
on  her  part  to  do  equity,  were  proper  to  be  alleged  and 
proved. 
The  motion  was  overruled,  and  defendant  excepted. 

1.  The  3d,  4th,  5th,  6th  and  8th  grounds  of  this  motion 
deny  the  jurisdiction  of  a  court  of  equity  to  hold  a  hus- 
band to  account  for  the  use  of  the  money  of  the  wife,  to 
follow  the  fund  thus  used  into  the  property  in  which  it  has 
been  invested  and  to  enforce  a  lien  on  such  property.  We 
held  in  Maddox  vs.  Oxford^  70  6?a.,  179,  that  a  husband 
could  not  use  his  wife's  separate  .money  to  pay  his  own 
debts,  and  if  his  creditor  knowingly  received  her  separate 
funds  for  her  husband's  debt,  she  could  recover  the  amount 
paid.  If  the  fund  had  been  invested  in  realty  by  the  hus- 
band's creditor,  the  husband  being  insolvent,  the  land  was 
subject  to  her  claim,  and  she  could  enforce  a  lien  thereon 
in  a  court  of  equity.  This  is  a  case  between  husband  and 
wife ;  the  rights  of  no  third  person  have  intervened ;  there 
is  less  difficulty,  therefore,  in  applying  the  principle  than 
there  was  in  the  case  cited. 

2.  That  gifts  from  the  wife  to  the  husband  are  to  be  scru- 
tinized "with  great  jealousy,"  and  upon  "the  slightest 
evidence  of  persuasion  or  influence  "  are  to  be  declared 
void,  at  the  instance  of  the  donor  or  his  representatives, 
i^  application  be  made  in  proper  time,  would  bo  evident 
from  §§2666, 3177,  3173  of  the  Code,  when  read  in  connec- 
tion, even  if  the  i)recise  point  had  not  been  already  deci- 
ded, as  was  done  in  Cain  vs,  Ligon^  ddm^r^  71  Oa.^  692, 
and  as  was  previously  done  where  there  was  a  similar  re 
lation  (that  of  parent  and  child),  in  Causey  vs.  Wiley ^ 
Banks  dk  Co..,  27  Oa..,  444,  451  et  seq.  The  judge  did  not 
err,  therefore,  in  the  charge  excepted  to  in  the  7th  ground 
of  the  motion  for  a  new  trial. 

3.  The  defendant  had,  at  the  first  term  of  the  court,  filed 
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a  demurrer  to  the  bill,  which  at  a  subsequent  term  was 
heard  and  overruled. ,  When  he  went  to  trial,  finding  that 
he  could  not  get  along  without  it,  he  asked  and  obtained 
leave,  at  the  close  of  the  testimony  on  both  sides,  to  file  an 
answer,  the  court  required  him  to  pay  costs,  and  to  this 
requirement  he  excepted.  Such  matters  of  practice,  and 
especially  the  opening  of  defaults,  are  lai^ely  in  the  dis- 
cretion of  the  court.  Code,  §4194;  49  (?«.,  179.  The 
terms  imposed  in  this  case  were  in  strict  accordance  with 
the  power  given  by  law.     Code,  §3482 ;  31  Qa,^  335. 

4.  Nor  was  there  any  error  in  striking  the  portion  of  the 
answer  sought  to  be  converted  into  a  cross-bill,  and  to 
which  defendant  excepted  in  the  10th  ground  of  his  mo- 
tion. The  matter  set  up  was  foreign  to  the  issues  made 
by  the  bill ;  not  being  germane  to  such  issues,  it  should  have 
been  stricken.  "  A  cross-bill,"  says  Lumpkin,  J  ,  '^  must 
be  confined  to  the  subject-matter  of  the  original  bill.  An 
entire  departure  from  it  is  not  allowable."  13  (?«.,  478, 
482-  Wh^t  had  the  custody  by  the  wife  of  the  infant 
child  of  these  parties,  the  enforcement  of  her  return  to 
his  home,  and  the  staying  of  her  proceeding  for  alimony, 
to  do  with  the  settlement  of  the  accounts  between  her  and 
her  husband,  or  her  right  to  trace  her  money  into  the  land 
ho  had  purchased  with  it,  and  in  consequence  thereof  to 
fix   a  lien  upon  it? 

5-  There  was  no  error  in  admitting  the  testimony  to 
which  objection  was  taken,  as  set  forth  in  the  11th  ground 
of  the  motion.  The  testimony  admitted  did  not  go  into 
the  contents  of  the  writing  in  question ;  it  had  relation 
only  to  the  amount  of  money  collected  by  the  defendant 
on  a  certain  note  belonging  to  the  plainMfT,  and  in  this 
view  of  the  matter  it  was  competent.  1  Greenleaf  Ev . 
§89,  and  citations  in  note  (c)  there. 

6.  Nor  did  the  court  err  in  allowing  the  complainant's 
solicitor  to  show  that  demands  were  made  on  the  defend- 
ant for  a  settlement  of  the  matters  in  controversy  and  his 
refusal  to  comply  with  such  demands.    This  is  a  difierent 
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matter  from  admitting  in  evidence  negotiations  for  a  com- 
promise. 59  Oa^  843;  13  /./.,  406  (4th  head-note),  414, 
415;  16  Id.,  27,  30 ;  64  M,  170,  172. 

7.  The  only  remaining  ground  is  that  the  verdict  is  con- 
trary to  the  evidence.  It  is  insisted  that  the  aggregate 
amount  found  by  the  verdict  is  too  large ;  and  that  only  a 
portion  of  this  amount  was  shown  to  have  gone  into  the 
land  in  controversy,  and  to  have  constituted  a  special  lien 
thereon  in  equity.  While  we  are  satisfied  that  this  last 
complaint  is  well  founded,  and  that  not  more  than  $352 
of  the  $721.85  found  to  be  due  went  into  the  land, 
we  are  of  opinion  that  the  finding  of  the  entire  amount 
was  not  unwarranted  by  the  complainant's  evidence.  If 
the  jury  believed  her  account  of  the  matter,  they  might 
have  found  for  her  a  still  larger  sum  than  that  they  re- 
turned in  her  favor,  yet  we  are  satisfied  that  the  error  in 
the  amount  for  which  the  special  lien  was  given  as  between 
the  parties  is  immaterial.  The  decree  binds  all  the  prop- 
erty of  the  defendant  from  its  date,  including  this  land,  so 
that  it  does  not  concern  him  whether  the  lien  be  general 
or  special.  If  there  are  outstanding  liens  against  this 
property,  then  the  special  lien  would  become  a  question 
between  the  holders  of  such  outstanding  liens  and  the 
complainant.  In  that  event,  the  amount  of  the  special 
lien  would  become  important. 

We  are  inclined  to  the  opinion  that  the  jury,  in  their  find- 
ing, must  have  given  the  defendant  credit  for  most  of  the 
disputed  items  in  the  complainant's  account,  including  an 
item  of  $50,  which  she  earned  by  her  needle  during  hours 
of  leisure  at  night  after  she  had  performed  all  of  her  day's 
duties.  This  was,  seemingly,  not  allowed,  doubtless  upon 
the  idea  that  such  earnings  constituted  no  part  of  her 
separate  estate,  but  belonged  to  her  husband.  To  this 
view  we  are  not  prepared  to  yield  an  undoubting  assent 
We  cannot  say  that  she  must  be  living  separate  from  her 
husband  to  entitle  her  to  such  acquisitions,  even  under 
section  1756  of  the  Code.    The  acquisitions  therein  em- 
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braced,  we  are  inclined  to  think,  are  such  as  are  made  dur- 
ing the  time  she  should  devote  to  the  care,  maintenance 
and  support  of  the  family,  and  not  to  what  she  makes  dur- 
ing hours  of  leisure  after  she  has  performed  her  full  duties 
in  this  respect.  How  far  such  acquisitions  are  to  be  re- 
garded in  the  nature  of  pin  money,  and  how  far  this  view 
is  strengthened  by  the  terms  of  what  is  commonly  known 
as  the  woman's  law,  by  which  all  property  "  acquired  "  by 
her  during  the  coverture  shall  remain  her  separate  prop- 
erty (Code,  §§5087, 1754),  is  well  worthy  of  consideration. 

These  remarks  are  made  out  of  abundant  caution,  be- 
cause we  do  not  wish  to  be  considered  as  committed  even 
by  implication  to  a  contrary  view. 

Judgment  affirmed. 


B3    3»t 

The  Western  Union  Tklegrapu   Company  vs.  Fatman.  ^^  ^^ 

1.  Where  a  telegraphic  message  was  sent  by  cable,  and  suit,  was  fligflsa 
brought  for  damages  resulting  from  a  failm-e  to  deliver  it,  after  its     P  ^j 
receipt  at  its  point  of  destination,  within  a  reasonable  time,  the     7^   ^m 
copy  message  written  by  the  telegraph  operator  at  the  point  of  des-    =  ^^^  *^ 
tination  and  eventually  delivered  was  admissible  in  evidence, 
without  prodoring  the  original  message  written  out  at  the  point  of 
transmission,  there  beiug  no  claim  that  the  message  delivered  dif- 
fered from  that  sent. 

2.  Where  a  ship  broker,  whose  office  was  near  that  of  a  telegraph  com- 
pany, had  sent  other  messages  by  cable  through  such  company, 
and  a  cipher  message  from  a  company  in  Liverpool  was  sent  to 
him,  there  was  enough  to  put  the  telegraph  company  on  notice 
that  it  was  a  matter  of  important  commercial  business,  and  required 
reasonable  and  ordinary  dispatch  in  delivery ;  and  the  party  in- 
jured by  a  failure  to  use  such  dispatch  would  not  be  limited  to  re- 
covering nominal  damages. 

(a.)  Telegraph  companies  and  common  carriers  are  not  identical  as 
regards  notice,  or  notice  of  value  of  the  dispatch. 

(5.)  If  a  telegraph  company  receives  a  cipher  dispatch,  and  under- 
takes to  carry  it  and  deliver  it  to  tlie  person  to  whom  directed,  in 
consideration  of  money  paid  to  them,  it  is  their  duty  to  make  such 
delivery  within  a  reasonable  time. 

3.  If  a  message  sent  by  cable  was  received  at  the  office  of  the  tele- 
graph company  at  the  point  of  destination  at  10 :24  a.  m.,  and  was 
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not  delivered  until  11 :55  a.  m.»  the  office  of  the  pereon  to  whom  it 
was  directed  being  within  five  minutes'  walk  from  that  of  the  com- 
pany, and,  in  the  meantime,  loss  occurred  by  reason  of  this  failure 
to  deliver,  there  was  enough  to  warrant  the  Jury  in  finding  that  the 
delay  was  unreasonable. 
4.  Where,  by  reason  of  the  failure  on  the  part  of  a  telegraph  company 
to  deliver  a  message  directed  to  a  ship  broker,  be  lost  a  contract, 
by  which  he  would  have  made  certain  commissions  had  the  mes- 
sage been  promptly  delivered,  a  recovery  of  the  amount  of  such 
commissions  was  not  too  remote  or  speculative  a  measure  of  dam- 
ages. 
January  6, 1885. 

Telegraph  Companies.  Damages.  Notice.  Contracts. 
Before  Judge  Harden.  City  Court  of  Savannah.  Febru- 
ary Term,  1884. 

Fatman  brought  suit  against  the  Western  Union  Tele- 
graph Company  for  $499.50,  alleging,  in  brief,  as  follows: 
He  was  a  commission  merchant,  and  desired  to  furnish  a 
vessel  to  carry  cotton  to  Barcelona,  and  for  that  purpose 
communicated  with  W.  H.  Scott  &  Company,  his  agents 
in  Liverpool,  so  as  to  get  the  vessel  and  furnish  it  on  com- 
mission.   They  sent  to  him,  in  reply,  the  following  cipher 

dispatch : 

'40  L'pool,  rollona 
**  1       12       1882 
•«To  Wltwal  "10      2i  a 

"Sav'h. 
"Casting  Troubadour,  Monopastos,  Iconology»  Barcelona  thickly, 
Sautem  Rollona." 

The  meaning  of  this  was : 

"Oflfer  your  firm,  subject  to  immediate  reply  by  wire,  'Troubadour/ 
capacity  about  1 ,000  tons,  net  register,  31-64d.  Barcelona,  6  per  cent 
commissions  on  charter,  16  working  days,  last  half  February  load- 
ing." 

Had  this  been  delivered  with  reasonable  speed  by  de- 
fendant after  its  recept'on  in  Savannah,  plaintiff  could 
have  furnished  the  Troubadour  to  the  pe'^on  desiring  it, 
and  made  his  commissions  thereon ;  but  its  delivery  was 
negligently  delayed,  and  plaintiff  was  damaged. 
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Defendant  pleaded  the  general  issue,  and  that  the  mes- 
sage was  in  cipher  and  did  not  put  defendant  on  notice  of 
its  value,  and  that  the  damages  claimed  were  not  in  con- 
templation of  the  parties  when  the  contract  was  made. 

Nisbet^  a  witness  for  the  plaintiff,  testified  as  follows : 

1  am  a  cotton  merchant  in  Savannah;  engaged  in  the 
business. fifteen  years;  in  January,  1888, 1  informed  Fat- 
man  I  could  use  a  steamer  of  1,000  tons  to  load  in  Savan- 
nah for  Barcelona  in  February  or  March,  and  after  his 
telling  me  that  he  had  reason  to  think  he  could  get  such 
a  vessel,  I  made  him  an  offer  for  it;  he  was  given  until  11 
o'clock,  January  12th,  to  accept,  and  ten  minutes  more 
were  given  by  special  request ;  the  offer  was  verbal ;  when 
this  offer  was  made  to  Fatman,.!  was  offered  by  Minis  a 
steamer  answering  my  requirements,  although  larger;  but 
as  Fatman  had  gone  to  some  expense  in  telegraphing,  I 
wanted  to  give  him  an  opportunity  to  secure  the  business; 
I  told  Minis  that  his  steamer  would  be  taken  if  Fatman 
did  not  answer  by  11:10 ;  received  no  answer  from  Fatman 
at  time  stipulated,  and  closed  with  Minis ;  about  an  hour 
and  a  half  later,  Fatman  offered  the  steamer,  which  was 
declined.  The  contract  was  oral,  and  was  a  mere  offer ;  I 
was  under  contract  up  to  a  certain  time ;  Fatman  was  not. 

There  was  also  other  evidence  showing  that  the  telegram 
was  received  at  defendant's  oflSce  at  twenty-four  minutes 
after  ten  o'clock  a.  m  ;  that  the  telegraph  office  was  four 
and  a  half  minutes'  walk  from  Fatman's  office;  that  the 
message  was  delivered  at  11:55  a.  m.,  and  was  an  answer 
to  a  previous  telegram,  plaintiff  having  been  in  telegraphic 
correspondence  about  the  matter  for  about  eight  days; 
that  "  Witwal "  was  the  registered  address  of  Fatman  at 
defendant's  office ;  that  the  commissions  which  he  would 
have  made,  if  he  had  secured  the  vessel  for  Nisbet,  would 
have  amounted  to  $499.50,  but  his  only  actual  expenditure 
was  for  the  transmission  of  messages.  The  delivery  was 
daring  ordinary  business  and  banking  hours. 
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The  jury  found  for  plaintiflF  $499  60.  Defendant  moved 
for  a  new  trial,  on  the  following  among  other  grounds  : 

(1.)  Because  the  court  admitted  in  evidence  before  the 
jury  a  certain  paper  addressed  to  "  Witwal,"  purporting 
to  be  the  telegram  received  by  the  plaintiff  (the  alleged 
delay  in  the  delivery  of  which  is  complained  of),  over  the 
objection  of  defendant's  counsel,  that  the  same  was  a  copy, 
and  that  no  proof  was  introduced  or  offered  that  the  said 
telegram  was  the  identical  telegram  which  the  plaintiff 
charged  in  his  declaration  was  delivered  by  his  agents  in 
Liverpool  to  the  defendant  for  transmission. 

(2.)  Because  the  court  permitted  the  witness,  Schroder, 
over  the  objection  of  defendant's  counsel,  to  translate  the 
said  paper  (which  was  in  cipher)  to  the  jury. 

(3.)  Because  the  court  overruled  the  defendant's  motion 
for  a  non-suit,  which  motion  was  on  the  following  grounds: 

(«.)  That  it  appeared  from  the  evidence  that  the  tele- 
gram, the  delay  in  the  delivery  of  which  is  complained  of, 
was  in  cipher,  obscure  and  unintelligible,  and  that  no  no- 
tice of  its  contents  or  value  had  been  given  to  the  defend- 
ant, and  therefore  the  plaintiff  was  not  entitled  to  recover 
in  this  action  more  than  nominal  damages,  to-wit:  the 
tolls  paid  for  transmission,  which  had  already  been  ten- 
dered and  refused. 

[On  the  message  blanks  of  defendant  were  printed  the 
following  conditions : 

"To  guard  against  mistakes  on  the  lines  of  this  company,  the  sender 
of  every  message  should  order  it  repeated,  that  is,  telegraphed  back 
from  the  terminus  of  said  lines  to  the  ori<?Lnal  place.  For  such  re- 
peating, the  sender  will  be  charged,  in  addition,  one-half  the  usual 
tolls  of  this  company  on  that  portion  of  its  lines  over  which  such  mes- 
sage passes. 

**This  company  will  not  assume  any  responsibility  in  respect  to 
any  message  beyond  the  terminus  of  its  own  lines ;  and  it  is  agreed 
between  the  sender  of  the  following  message  and  this  company,  that 
said  company  shall  not  be  liable  for  mistakes  or  delays  in  transmis- 
sion or  delivery,  or  for  non-delivery  to  the  next  connecting  telegraph 
company,  of  any  unrepeated  message,  beyond  the  amount  of  that  por- 
tion of  the  charge  which  may  or  shall  accrue  to  this  company  out  of 
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the  amount  received  from  the  sender  for  this  and  the  other  companies, 
by  whose  lines  such  message  may  pass  to  reach  its  destination ;  and 
that  this  company  shall  not  be  liable  for  mistakes  in  the  transmission 
or  delivery,  or  for  non-delivery,  to  the  next  connecting  telegraph  com- 
pany, of  any  repeated  message,  beyond  fifty  times  the  extra  sum  re- 
ceived by  this  company  from  the  sender  for  repeating  such  message 
over  its  own  lines,  nor  for  errors  in  cipher  or  obscure  messages.  And 
this  company  is  hereby  made  the  agent  of  the  sender,  without  lia- 
bility, to  forward  any  message  over  the  lines  of  any  other  company  to 
reach  its  destination. 

''This  company  is  not  to  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  within  thirty  days  after  the  sending 
of  the  message. ' '  ] 

(J.)  That  the  evidence  failed  to  show  any  valid  and  bind- 
ing contract  between  the  plaintiflF  and  his  alleged  corre- 
spondent in  Liverpool,  by  which  they  authorized  him  to 
accept  the  offer  of  John  Nisbet  to  charter  the  vessel, 
"Troubadour,"  and  that  without  the  proof  of  such  a  valid 
and  binding  contract,  there  could  be  no  legal  damages  re- 
sulting to  the  plaintiff  by  reason  of  a  delay  in  the  delivery 
of  said  telegram. 

(4.)  Because  the  court  refused  to  charge  as  follows: 
"  If  you  find  that  the  telegram,  in  this  case,  the  negligent 
delivery  of  which  is  complained  of,  was  in  cipher,  and  did 
not  indicate  that  either  the  sender  or  the  receiver  was  lia- 
ble to  sustain  loss  if  the  dispatch  was  not  promptly  deliv- 
ered to  the  plaintiff,  in  such  case  defendant  is  liable  only 
for  nominal  damages,  to- wit :  the  price  of  the  tolls  ten- 
dered." 

(5.)  Because  the  court  refused  to  charge  as  follows: 
^  If  you  find  from  the  evidence  that  the  said  telegram  was 
not  delivered  in  proper  time  by  reason  of  the  gross  negli- 
gence of  the  defendant,  but  further  find  that  said  telegram 
was  in  cipher  and  its  meaning  not  communicated  to  de- 
fendant, the  plaintiff  can,  in  this  action,  only  recover  nom- 
inal damages." 

(6.)  Because  the  court  refused  to  charge  as  follows :  '-If 
you  find  that  in  this  case  the  defendant  used  ordinary  care 
and  diligence  in  the  delivery  of  said  telegram,  that  the 
V  73-20 
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same  was  delivered  in  business  hours,  and  that  the  plain- 
tiflF  had  not  made  known  to  the  defendant  the  fact  that  he 
desired  to  receive  said  telegram  before  a  specified  hour  in 
the  day,  then  the  plaintiff  cannot  recover,  even  though  it 
should  appear  from  the  evidence  that  the  plaintiff  might 
have  realized  a  profit  from  a  secret  contract  which  he  had 
with  John  Nisbet,  if  said  telegram  had  been  delivered  a 
few  moments  previous  to  the  hour  agreed  upon  between 
the  plaintiff  and  the  said  Nisbet." 

(7.)  Because  the  court  charged  as  follows:  "  But  when 
the  company  receives  a  telegram,  knowing  it  is  in  cipher, 
and  not  understanding  it,  the  contract  is  that  they  will  de- 
liver that  dispatch  with  reasonable  care,  promptness  and 
diligence.  Now,  then,  under  the  laws  of  this  state,  if  they 
violate  that  contract,  they  are  responsible  for  the  pecuni- 
ary damages  suffered,  which  follow  as  the  natural  legiti- 
mate result  of  iheir  violation  of  the  contract ;  and  that 
brings  us  down  to  the  consideration  of  the  facts  in  the 
case :  I  charge  you,  therefore,  that,  if  you  find  that  there 
was  a  telegram  received  here  by  this  company — this  tele- 
graph company — to  be  by  them  delivered  to  S.  Fatman, 
and  that  it  was  not  delivered  in  a  reasonable  time,  and 
that  they  could  have  delivered  it  in  a  reasonable  time,  then 
that  company  is  liable  for  such  damages  as  Mr.  Fatman 
suffered  for  such  failure  of  the  company  to  deliver  the 
message." 

(8.)  Because  the  court  charged  as  follows:  "On  the 
other  hand,  if  you  find  that  they  received  a  dispatch  for 
him,  and  that  they  delivered  that  dispatch  in  the  regular 
course  of  their  business,  and  that  there  was  no  unreasonable 
delay,  then  he  would  not  be  entitled  to  recover,  the  effect 
of  a  cipher  message  being  that  they  were  without  notice 
that  there  should  be  any  unusual  haste  in  the  delivery  of 
it,  thus  putting  it  upon  the  same  basis  as  if  it  had  been 
an  ordinary  telegram  about  a  matter  about  which  they 
knew  nothing ;  that  is  to  say,  did  they  or  did  they  not  ex- 
ercise protper  care  or  diligence,  as  a  telegraph  company,  in 
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undertaking  to  communicate  with  a  distant  party ;  if  they 
did  use  that  ordinary  care  and  diligence,  and  if  the  delay, 
if  there  was  any  delay,  was  proper  and  reasonable,  then 
they  are  not  liable ;  if  they  did  not  use  that  reasonable 
care,  agd  if  there  was  a  delay  which  was  unreasonable, 
then,  under  those  circumstances,  they  are  liable,  and  the 
measure  of  damages  will  be  such  damages  as  has  been 
shown  to  you  are  the  natural,  legitimate  and  proper  result 
of  their  negligence." 

The  motion  was  overruled,  and  defendant  excepted. 

Charlton  &  Maceall,  for  plaintijBF  in  error,  cited  Scott 
&  Jamagan,  §§348,  363, 393  et  seq.;  68  Oa.y  297,  300 ;  29 
Md.,  232;  9  Exchequer,  341 ;  Cent.  L.  J.,  May  30, 1884,  p. 
428;  1  L.  R.  (0.  P.  D.),  326  (17  Eng.  (Moake),  286);  1 
A.  L.  T.  N.  S.,  407;  8  Bissell,  131 ;  34  Wis.,  471 ;  45  N. 
Y.,  744 ;  21  Minn.,  165 ;  16  Nev., 222 ;  9  Brad.  (111.),  587; 
Chic.  L.  News.,  Feb.  2, 1878,  p.  157 ;  46  Am.  R.,  715;  Al- 
len^s  Tel.  Oas.,  653  (note) ;  68  Oa,,  438 ;  L.  R.,  1  P.  C, 
385;  4B.&S.,  66. 

Garbard  &  Meldrim,  for  defendant,  cited,  Allen's  Tel. 
Cas.,  7,  288, 114, 165, 120,  273,  454,  390;  Shear.  &  Redf. 
Neg.,  §§560,  564;  Alb.  L.  Jour.,  Nov.  22, 1884,  p.  410. 

Jackson,  Chief  Justice. 

This  is  an  action  brought  by  a  ship  broker  in  Savannah 
against  the  Western  Union  Telegraph  Company  for  unrea- 
sonable delay  in  delivering  a  cablegram,  whereby  the  broker 
was  damaged  the  loss  of  his  commissions  from  a  contractor 
to  take  his  ship,  the  time  given  the  broker  having  expired 
and  his  customer  having  taken  another  ship  by  reason  of 
the  delay  of  the  company  in  delivering  the  cablegram. 
No  question  is  made  on  any  error  in  the  transmission  to 
Savannah  or  delay  in  reaching  that  city;  but  delay  in  the 
failure  to  deliver  to  the  broker  after  it  reached  Savannah, 
is  the  ground  for  recovery  and  the  issue  in  the  case. 


Digit 


ized  by  Google 


293  SUPREME  COURT  OF  GEORGIA. 

The  Western  Union  Telegraph  Comptny  vs.  Fatman. 

The  jury  found  for  the  broker  the  commissions  he  lost 
by  non-delivery  of  the  dispatch  in  time,  and  a  motion  for 
a  new  trial  denied  below  makes  the  questions  for  review 
here. 

1.  The  able  counsel  for  plaintiff  in  error  groups  his 
grounds  for  new  trial  under  four  heads,  and  his  analysis 
makes  as  convenient  and  succinct  a  mode  of  considering 
the  questions  of  law  as  we  can  well  devise.  The  first  is 
objection  to  the  admission  of  the  copy  telegram  received 
from  the  company  in  Savannah  as  written  out  by  itself, 
and  failure  to  produce  the  original  message  delivered  at 
Liverpool.  The  copy  was  clearly  admissible.  No  point 
is  made  on  its  not  being  the  exact  message  which  started 
from  Liverpool  to  the  Savannah  broker,  nor  is  it  at  all  his 
complaint  that  that  thing  started  in  Liverpool  was  altered 
or  not  transmitted  right  in  every  respect  until  it  got  to  Sa- 
vannah ;  but  the  issue  made  is  that  the  agents  of  the  West- 
ern  Union  Company  at  Savannah  did  not  deliver  the  copy, 
which  it  was  their  duty  to  write  out  and  deliver,  from  their 
office  to  the  defendant's  office  in  time.  When  it  delivered 
that  copy,  it  cannot  well  deny  that  it  is  ^^fac  simile  of  the 
original,  as  received  by  it,  and  which  itself  wrote  out,  but 
delivered  too  late. 

2.  The  next  point  insisted  upon  is  that  there  can  be  no 
recovery  on  a  cipher  telegram,  except  nominal  damages, 
unless  the  company  be  advised  of  its  value,  and  the  coun- 
sel has  pressed  this  point  with  power  and  cited  many  au- 
thorities from  England  and  our  own  state  courts  bearing 
thereon. 

In  the  view  we  take  of  the  question,  it  becomes  unnec- 
essary to  examine  closely  these  numerous  cases,  which  are 
somewhat  variant  in  shades  of  opinion  and  diverse  in  con- 
clusions reached,  because  we  think  that  the  case  of  The 
Western  Union  Telegraph  Co.  V8.  Blanchardj  Williams  db 
Co.^  68th  Oa.^  299,  gives  the  views  of  this  court  on  the 
point  so  fully  in  principle  as  to  settle  it  in  this  state. 
There  a  telegram  was  in  these  words :  "  Cover  two  ban* 
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dred  September  and  one  hundred  August."  One  defence 
being  that  the  telegram  was  in  cipher,  evidence  was  ad- 
mitted to  decipher  or  explain  it,  and  not  nominal,  but  the 
real  damages,  naturally  flowing  from  the  company's  fail- 
ure in  duty,  were  recoverable.  True  those  words  are  not 
pure  cipher,  but  they  are  wholly  unintelligible,  every  whit 
as  much  so  as  the  words  here ;  yet  this  court  held  that 
there  was  enough  in  them  to  show  that  the  message  was 
commercial  and  of  value.  Cablegrams  had  crossed  the 
ocean  for  days  by  the  broker  in  the  case  at  bar ;  he  was 
neighbor  to  the  agents  at  Savannah,  his  office  within  five 
minutes'  walk  of  theirs,  the  fact  that  this  was  a  communi- 
cation between  a  ship  broker  and  a  company  in  Liverpool, 
and  couched  in  language  so  singular  and  unintelligible  to 
the  common  reader,  all  taken  together,  make  a  case  as 
strong  as  that  cited  from  68th  Oa.j  to  put  the  company  on 
notice  that  this  was  important  commercial  business  and 
required  reasonable  and  ordinary  dispatch. 

Besides,  whether  valuable  or  not,  it  is  the  contract  to 
deliver  the  message  in  a  reasonable  time,  and  the  judge 
of  thecity  court,  at  once  learned  and  cautious,  charged  the 
jury  only  to  that  effect,  and  put  the  issue  of  deliveritigin  a 
reasonable  time  fairly  and  clearly  before  that  body.  Whilst 
the  duties  of  the  telegraph  company  are  similar  to  those  of 
ordinary  common  carriers,  and  so  much  so  as  to  make  it 
proper  to  call  them,  and  in  many  respects  treat  them,  as 
qiiasi  common  carriers,  yet  as  their  charges  are  based  on 
number  of  words,  and  not  on  weight  as  carriers  of  ordinary 
freight,  or  on  value,  as  express  companies,  the  rule  of  lia- 
bility should  not  be  the  same,  as  respects  notice  or  no  notice, 
of  the  value  of  the  dispatch.  That  word  "  dispatch  "  is  the 
very  core  of  the  body  of  such  a  company,  whether  it  be 
called  carrier  or  bailee,  or  any  other  name.  People  write 
messages  by  them,  and  not  by  the  slower  mails,  because 
they  are  in  need  of  haste.  Business,  or  family  necessity, 
sickness  or  death,  make  dispatch,  in  this  mode  of  convey- 
ance, the  very  consideration  on  which  they  use  it,  on  which 
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they  pay  higher  rates  for  it,  for  which  the  privileges  are 
granted  to  them  by  the  public,  and  surely  the  messages  so 
sent,  when  received,  must  be  delivered  with  reasonable 
dispatch  in  all  cases,  and  if  not,  the  damages  sustained  by 
failure  must  be  paid.  The  thing  they  undertake  for  money 
to  carry  must  be  carried  to  the  place  of  destination,  and 
that  is  to  the  office  or  house  where  due,  for  nobody  goes, 
or  is  required  to  go,  to  their  office  for  answer,  but  it  is  their 
duty  to  send  it  to  him. 

Besides,  if  a  cipher,  or  unintelligible  communica- 
tion, might  be  rejected  by  them,  or  put  on  terms  by 
special  contract,  and  if,  in  this  sense,  they  may  not  be 
common  carriers  of  everything,  yet,  when  they  un- 
dertake to  carry  it,  and  receive  message  and  money  in 
consideration  of  the  one  to  deliver  the  other,  ought 
it  not  to  be  done?  Of  course  it  ought.  When?  Of 
course,  within  a  reasonable  time.  Where  ?  Just  where 
the  man,  who  pays  for  the  delivery,  expects  to  get  it,  and 
where  they  agreed  to  deliver  it,  and  showed,  in  this  case, 
that  they  did  so  agree  by  delivering  it  at  the  broker's  office, 
though  too  late. 

3.  It  is  insisted  that,  the  verdict  is  wrong  on  the  ques- 
tion of  a  reasonable  time.  The  telegram  or  cablegram 
was  received  by  the  company  at  10:24  a.  m.,  and  delivered 
at  11:55  a.  m.,  one  hour  and  thirty-two  minutes  after  its 
reception.  Five  minutes'  walk  could  have  delivered  it 
If  delivered  at  11:10  a.  m.,  it  would  have  been  in  time  to 
save  plaintiflPs  contract.  Was  the  time  unreasonable  ?  The 
court  left  it  to  the  jury  on  a  fair  charge ;  they  held  that  it 
was ;  there  was  confusion  in  the  testimony  about  the  mes- 
senger boy ;.  there  was  evidence  enough  to  authorize  the 
finding;  it  satisfied  the  presiding  judge;  we  should  violate 
our  rule  if  we  interfered  on  this  point. 

4.  The  damages  are  said  to  be  too  remote  and  specula- 
tive. Not  so.  They  were  precisely  what  the  plaintiff 
would  have  made  by  his  contract  with  Nisbet,  if  the 
cablegram  had  reached  him  at  11:10  a.  h.     That  was  a 

easonable  time  within  which  it  should  have  reached  him; 
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ihe  jury  and  the  judge  say  so ;  it  strikes  us  the  same  way ; 
at  all  events,  we  cannot,  without  departing  from  well  set- 
tled rules  of  practice  in  this  court,  interfere  with  their 
decision,  unless  the  case  showed  an  abuse  of  discretion  and 
violation  of  justice,  which  we  do  not  see  here.  Hence  the 
verdict  must  stand,  and  the  judgment  be  affirmed. 
Judgment  affirmed. 


DooNAN  vs.  Ives  &  Krouse. 
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1.  Beal  estate  brokers  having  brought  suit  for  commissions  against  ^^    ^ 
ihe  seller  of  a  lot,  claiming  to  have  procured  the  purchaser,  al- 
though the  trade  was  consummated  by  the  lot  owner  herself^  it 

was  admissible  to  prove  by  the  purchaser  that  the  brokers  had  no 
influence  on  him  in  the  sale  made  to  him. 
(a.)  Brokers  in  whose  hands  property  is  placed  for  sale,  in  order  to 
earn  commissions  on  account  of  the  sale  of  such  property,  must 
either  have  sold  it  or  been  the  procuring  cause  of  the  sale.  If  the 
purchaser  who  was  spoken  to  by  them  had  abandoned  all  idea  of 
the  trade,  and  they  had  no  influence  at  all  in  bringing  it  about, 
they  would  not  be  entitled  to  commissions,  although  the  purchaser 
may  subsequently  have  bought  from  the  owner. 

2.  It  was  admissible  to  show  by  the  son  and  agent  of  the  owner  of  the 
lot  that  he  had  seen  the  person  who  ultimately  purchased,  before 
the  brokers  communicated  with  him  about  the  property,  and  had 
told  him  it  was  for  sale,  and  the  latter  had  said  that  he  would  like 
to  buy  it,  to  hold  it  awhile.  This  bore  upon  the  question  whether 
or  not  the  brokers  procured  the  purchaser  as  a  probable  buyer. 

3-  Ii  real  estate  brokers  set  to  work  to  sell  property,  and  procured  a 
customer,  or  one  likely  to  buy  from  them,  and  pending  their  nego- 
tiations with  him,  the  owner  interfered,  with  a  view  to  save  com- 
missions, knowing  or  having  information  that  they  were  negotia- 
ting  with  him,  and  sold  the  property  to  the  customer  so  procured 
by  the  brokers,  even  with  some  modifications  of  the  ^rms  on 
which  she  had  authorized  them  to  sell,  then  she  could  not  defeat 
their  commission ;  but  if  the  negotiations  were  at  an  end  between 
the  purchaser  and  the  brokers,  and  the  owner  sold  to  him  without 
their  aid,  then  they  could  not  recover ;  or  if  the  owner  knew  that 
the  purchaser  wished  to  buy,  without  their  procurement  of  him  as 
a  purchaser,  deriving  her  knowledge  from  nothing  they  had  done 
in  her  employment,  and  sold  on  her  own  account  to  the  person  as 
an  original  customer  or  buyer,  then  they  could  not  recover. 
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(a.)  Because  one  puts  property  in  the  hands  of  brokers  to  sell,  it 
does  not  follow  from  this  alone  that  he  cannot  himself  sell. 

February  7,  1885. 

Principal  and  Agent,  Real  Estate  Agents.  Oommis- 
sions.  Contracts.  Vendor  and  Purchaser.  Before  Judge 
Hammond.    Fulton  Superior  Court.    March  Term,  1884. 

Ives  &  Krouse,  reil  estate  agents,  brought  suit  to  the 
fall  term,  1883,  of  Fulton  superior  court,  on  an  account 
against  Mrs.  Ellen  Doonan  for  $250  for  commissions  on 
sale  of  a  certain  lot  of  defendant's,  on  Whitehall  street, 
in  the  city  of  Atlanta,  to  John  Keely  for  $8,000,  charging 
5  per  cent  on  the  first  $2,000  and  2^  per  cent  on  the  re- 
mainder. 

The  defendant  pleaded  the  general  issue. 

On  the  trial,  the  plaintiflFs  introduced  the  following  evi- 
dence : 

ZT.  Krouse:  Account  is  correct,  and  has  not  been  paid; 
services  were  rendered.  Commission  charged  is  customary 
rate,  except  by  special  contract.  Some  time  in  March  or 
April,  last  year,  I  met  Mr.  Doonan  (son  of  defendant)  on 
the  street,  and  he  told  me  they  wanted  to  sell  a  piece  of 
property  on  Whitehall  street,  that  he  had  given  it  to  Mr. 
Ives,  my  former  partner,  and  he  already  had  it  on  our 
books;  he  gave  me  $8,000  as  his  price,  and  terms  one-half 
cash,  balance  in  one  and  two  years,  is  my  recollection.  A 
few  days  afterwards,  I  called  on  Mr.  Keely,  who  had  spoken 
to  me  about  wanting  to  buy  real  estate.  I  spoke  to  him 
about  this  property  and  gave  him  terms.  He  said  he  was 
very  busy  and  to  call  again.  A  day  or  two  after  that,  I 
met  Mr.  Doonan  and  told  him  that  I  had  seen  Oapt.  Keely, 
that  I  did  not  know  whether  he  would  buy  it  or  not,  and 
that  he  could  help  me  out  by  seeing  Capt.  Keely.  I  called 
again  on  Keely,  who  asked :  "  Do  you  think  it  is  a  bar- 
gain ?"  I  said,  '-  Yes."  He  said  he  was  not  feeling  well, 
and  to  come  again.  In  the  meantime,  I  wrote  to  other 
parties.     Did  not  know  the  property  was  sold  until  two  or 
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three  weeks  after  the  sale,  and  continued  to  show  it  to 
other  parties.  Mr.  Doonau  informed  me  it  had  been  sold. 
My  agency  existed  at  time  of  sale;  it  was  never  revoked. 

C  ross-examined :  I  met  Mr.  Doonan  on  the  street ;  he 
told  me  he  wanted  me  to  sell  that  lot;  the  terms  he  gave 
me  were  one-half  cash,  balance  in  six  and  twelve  months, 
or  one  and  two  years,  I  am  not  positive  which ;  possibly 
it  was  six  and  twelve  months,  as  those  are  the  usual  terms. 
I  saw  Mr.  Keely ;  he  did  not  agree  to  take  the  property ; 
he  told  me  to  call  again.  I  gave  him  half  cash,  balance  in 
six  and  twelve  months  as  the  terms,  though  I  think  I  told 
him  that  I  thought  better  terms  could  be  made.  Mr.  Doo- 
nan never  authorized  me  to  offer  any  better  terms.  I 
called  twice  to  see  Keely  at  his  store,  and  stayed,  I  sup- 
pose, about  fifteen  minutes ;  it  was  a  week  or  ten  days 
between  times.  I  told  Doonan  I  had  seen  Keely  once,  and 
did  not  know  whether  he  would  buy  or  not.  That  is  all 
the  conversation  I  had  with  him  until  after  the  sale.  Never 
saw  Mrs.  Doonan  at  all.  Keely  did  not  say  whether  he 
would  buy  or  not.  I  hud  talked  with  him,  and  thought  the 
prospects  very  gloomy.  There  was  no  agreement  with 
me  as  to  commissions  to  be  charged.  Doonan  had  previ- 
ously spoken  to  Mr.  Ives  about  the  property. 

Plaintiffs  introduced  bond  for  title,  dated  May  16, 1883, 
from  Mrs.  Ellen  Doonan  to  John  Keely  for  the  sale  of  the 
property  in  question  at  $8,000.00,  payable  as  follows: 
$2,000.00  cash,  $2,000.00  on  16th  May  next,  $2,000.00  on 
16th  May,  1885,  and  $2,000.00  on  16th  May,  1886,  with 
interest  at  7  per  cent  per  annum. 

Defendant  introduced  the  following  evidence  : 

John  Keely:  I  bought  the  property  in  controversy. 
About  a  year  ago,  Mr.  Krouse  called  upon  me  once  or  twice, 
and  stated  that  he  had  this  property  for  sale.  I  declined 
to  purchase  it  upon  the  terms  which  he  offered.  Some 
time  thereafter,  Mrs.  Doonan  was  in  my  store  making  some 
purchases.  I  am  not  aware  that  she  called  for  the  pur- 
pose of  making  a  proposition  of  sale  to  me     She  remarked 
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that  she  was  much  disturbed  about  the  sale  of  her  lot 
She  said  she  wanted  $2000.00,  and  if  I  would  pay  her 
$2,000.00  cash,  I  might  make  my  own  terms  as  to  the  bal- 
ance. I  purchased  the  lot  because  of  the  opportunity  to 
get  it  on  such  easy  terms.  The  terms  offered  me  by  Mr. 
Krouse  were  one-half  cash,  balance  in  six  and  twelve 
months.    I  declined  to  take  the  property  on  those  terms. 

At  the  time  I  purchased  from  Mrs.  Doonan,  I  was  not 
negotiating  with  Krouse.  The  matter  had  been  dismissed 
from  my  mind.  At  the  time  I  traded  with  Mrs.  Doonan, 
she  stated  that  Mr.  David  Mayer  was  about  to  purchase 
the  lot.  I  was  acquainted  with  Mrs.  Doonan  and  her  son 
before  I  bought  this  property;  have  known  them  inti- 
mately for  about  twenty-four  years.  I  knew  the  property 
before  Mr.  Krouse  spoke  to  me  about  it ;  knew  it  generally 
as  a  body,  well,  but  cannot  give  its  dimensions. 

Ch^oss- examined:  Am  not  positive  whether  or  not  I 
knew  the  property  was  for  sale  before  Mr.  Krouse  men- 
tioned the  fact  to  me ;  that  is  my  best  recollection.  The 
details  of  the  conversation  are  not  very  fresh  in  my  mind 
at  this  time.  I  refused  his  terms.  Am  not  sure  that  he 
called  a  second  time.  I  had  dismissed  the  matter  from 
my  mind  after  his  visit  the  first  or  second,  if  he  made  a 
second  visit.  If  I  told  Krouse  to  call  again,  it  was  merely 
a  polite  way  of  disposing  of  him. 

Jno.  J.  Doonan :  Am  the  defendant's  son.  In  the 
spring  of  1883,  I  called  at  the  office  of  Ives  &  Krouse 
and  spoke  of  the  property.  I  met  Mr.  Krouse  on  the 
street.  He  asked  if  the  property  was  for  sale.  I  said 
yes.  He  asked  the  price,  and  I  said  $8,000.  I  asked 
what  commission  he  would  charge,  and  he  said  2^  per 
cent,  or  $200.  He  asked  the  terms,  and  I  said  "cash." 
He  said  it  was  very  hard  to  get  a  purchaser  for  cash, 
and  that  the  usual  terms  were  one-half  cash,  balance 
jn  six  and  twelve  months.  I  replied  that  a  sale  on  those 
terms  would  be  satisfactory.  A  few  days  afterwards, 
I  met  Mr.  Krouse.    He  said,  "  I  have  been  talking  to  John 
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Keely  about  that  place,  but  I  don't  think  there  is  any 
'gum'  in  him."  The  matter  just  dropped  there,  and  I 
took  no  more  notice  of  it,  nor  took  any  other  action.  About 
two  weeks  after  that,  we  received  an  offer  for  the  property 
from  Mr.  R.  H.  Knapp.  Mr.  Mayer  also  wanted  to  pur- 
chase, and  asked  to  see  my  mother.  In  the  negotiations 
with  Krouse,  I  was  acting  as  my  mother's  agent,  but  she 
did  not  know  that  Krouse  was  employed  or  any  particular 
person  was  employed.  She  knew  I  was  trying  to  sell  the 
property,  and  I  told  her  I  had  placed  it  in  the  hands  of 
several  real  estate  agents. 

The  jury  found  for  the  plaintiffs  $200.00.  Defendant 
moved  for  a  new  trial,  on  the  following  grounds  : 

(1)  to  (3.)  Because  the  verdict  was  contrary 'to  law 
and  evidence. 

(4.)  Because  the  court  charged  the  jury  as  follows:  "  If 
you  find  that  defendant  employed  plaintiffs  to  make  a  sale 
of  her  property,  and  that  they  procured  a  customer  for  the 
property,  and  pending  the  negotiation  between  them  and 
that  customer,  Mrs.  Doonan  took  the  matter  out  of  their 
hands  and  made  a  sale  to  that  customer,  upon  the  same 
terms,  or  substantially  the  same,  or  different  terms,  she 
could  not  by  that  conduct  deprive  them  of  their  right  to 
recover  commissions." 

(5.)  Because  the  court  charged  the  jury  thus:  "An 
agent  who  is  employed  to  perform  certain  business  for  his 
principal,  if  he  discharges  his  duty,  is  entitled  to  commis- 
sions— that  is  the  rule  of  law.  If  he  is  limited  to  certain 
terms,  and  he  fails  to  make  a  sale  on  those  terms  and 
breaks  off  negotiations  with  the  party,  then  the  owner  can 
make  a  sale  of  the  property  to  that  or  any  other  purchaser, 
but  the  owner  cannot  defeat  the  right  of  the  agent  to  his 
commissions  by  selling  the  property  to  the  purchaser  pend- 
ing the  negotiations  between  the  agent  and  the  customer." 

(6.)  Because  the  court  charged  the  jury:  "If  you  find 
from  the  evidence  that  Mrs.  Doonan  did  make  a  sale  of 
this  property  to  Mr.  Keely  at  the  time  negotiations  were 
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pending  between  Mr.  Keely  and  Ives  &  Krouse  with  refer- 
ence to  the  sale  of  the  property,  and  they  were  still  making 
efforts  to  sell  to  him,  then  they  can  recover  for  their  com- 
missions." 

(7.)  Because  the  court  refused  to  charge  the  jury,  as  re- 
quest d  in  writing  by  defendant's  counsel,  as  follows :  '^  If 
the  jury  believe  from  the  evidence  that  Keely  had  not 
agreed  to  take  the  property  on  the  terms  that  Ives  & 
Krouse  were  authorized  to  sell,  before  Mrs.  Doonan  sold 
it  to  Keely,  and  if  you  believe  further  that  the  sale  by  Mrs. 
Doonan  to  Keely  differed  in  a  material  point  from  the  sale 
authorized  to  be  made  by  Ives  &  Krouse,  plaintiffs  cannot 
recover." 

(8.)  Because  the  court  refused  to  allow  the  witness, 
John  Keely,  when  on  the  stand  as  a  witness  for  defendant, 
to  answer  the  following  question,  propounded  by  counsel 
for  defendant,  to- wit :  "  Did  Mr.  Krouse  have  any  influence 
in  inducing  you  to  purchase  this  property?" 

(9.)  Because  the  court  refused  to  allow  said  Keely,  as  a 
witness,  to  answer  the  following  question,  propounded  by 
defendant's  counsel,  to- wit :  '*  Did  Krouse  tell  you  any- 
thing about  that  property  that  you  did  not  know  before?" 

(10.)  Because  the  court  refused  to  allow  said  Keely  to 
answer  the  following  question  asked  by  defendant  • 
**  Now,  Mr.  Keely,  from  what  Mr.  Krouse  represented  to 
you,  had  your  mind  come  to  any  conclusion  about  buying 
or  not  buying  that  property  ?"  [Defendant's  counsel  stated 
that  he  proposed  to  prove  that  the  conduct  of  Krouse  had 
no  effect  upon  the  mind  of  Keely.] 

(11.)  Because  the  court  ruled  out  the  following  testi- 
mony of  defendant's  witness,  John  J.  Doonan,  to-wit: 
"Some  time  in  the  summer  of  1882,  my  mother,  the  de- 
fendant, determined  to  sell  this  place,  and  she  told  me  to 
make  efforts  to  sell  it,  and  one  afternoon  during  August,  I 
was  going  along  Whitehall  street,  and  I  met  Mr.  Keely, 
who  was  closing  his  store,  and  walked  to  the  corner  of 
Peters  street  at  Trinity  church,  and  I  remarked  that  my 
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mother  had  put  her  property  on  sale.  He  said  he  wished 
he  had  the  money  to  buy  it,  as  he  thought  it  would  some 
time  become  valuable  for  store  property,  and  to  hold  on 
to  it  awhile." 

Tiie  court  overruled  the  motion,  and  the  defendant  ex- 
cepted. 

Broyles  &  Johnston,  for  plaintiff  in  error. 

L.  J.  Winn  ;  Jack  J.  Spalding,  for  defendant 

Jackson,  Chief  Justice. 

The  defendants  in  error  sued  the  plaintiff  in  error  for 
commissions  as  brokers,  and  recovered.  A  motion  for  a 
new  trial  was  overruled,  and  plaintiff  in  error  excepted. 

1,  We  think  that  the  plaintiff  in  error  should  have  been 
permitted  to  prove  by  Keely  that  the  brokers  had  no  in- 
fluence on  him  in  the  sale  made  by  herself  to  him,  and 
that  the  testimony  in  the  eighth,  ninth  and  tenth  grounds 
of  the  motion  sought  to  be  drawn  out  by  the  questions 
asked,  should  have  been  admitted,  and  the  answers  to  those 
questions  should  have  gone  to  the  jury. 

The  case,  to  say  the  least,  is  quite  close  whether  the 
plaintiffs  below  can  recover  on  the  facts,  and  any  material 
error  should  operate  to  make  a  new  trial  necessary  to  the 
ends  of  justice.  The  brokers  must  have  done  something 
to  earn  their  commissions.  They  must  either  have  sold  the 
property  or  have  been  the  procuring  cause  of  the  sale.  If 
Keely, though  spoken  toby  them,  had  abandoned  all  idea 
of  the  trade,  and  they  had  no  influence  at  all  in  bringing 
it  about,  we  do  not  see  how  they  were  the  procuring  cause 
of  the  sale,  and  entitled  to  commissions.  83  N.  Y.,  378; 
20  Howard,  U.  S.,  221. 

2.  We  think  that  the  testimony  of  the  son  and  agent  of 
the  plaintiff  in  error,  to  the  effect  that  he  had  seen  Keely 
before  the  brokers  communicated  with  him  about  the 
property,  and  told  him  it  was  for  sale,  and  he  had  said  he 
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would  like  to  buy  it,  to  hold  it  awhile,  was  admissible  as 
bearing  on  the  point  whether  or  not  the  brokers  procured 
Keely  as  a  probable  buyer,  inasmuch  as  the  party  desiring 
to  sell  knew  that  he  might  buy  before  they  procured  him, 
and  as  bearing  on  the  point  whether  the  plaintiiBF  in  error 
took  advantage  of  what  the  brokers  had  done  in  turning 
Keely's  mind  on  the  property,  and  in  fraudulently  interfer- 
ing pending  negotiations  of  the  brokers,  so  as  to  save  com- 
missions. The  son  was  the  agent  who  employed  these 
brokers  in  behalf  of  his  mother. 

8.  We  hold  that  the  true  law  of  the  case  is  this :  If,  un- 
der their  contract  with  Mrs.  Doonan,  the  brokers  set  to 
work  to  sell  this  property,  and  had  procured  Keely  as  a  cus- 
tomer, or  one  likely  to  buy  from  them,  and  pending  their 
negotiations  with  him,  Mrs.  Doonan  interfered  with  a  view 
to  save  commissions,  knowing  or  having  information  that 
they  were  negotiating  with  him,  and  sold  the  property  to 
the  customer  so  procured  by  the  brokers,  even  with  some 
modification  of  the  terms  on  which  she  had  authorized 
them  to  sell,  then  she  could  not  defeat  their  commissions, 
because  it  would  be  the  fraudulent  taking  advantage  of 
their  labor  without  paying  for  it;  but  if  the  negotiations 
were  at  an  end  between  Keely  and  the  brokers,  and  she 
sold  to  him  without  their  aid,  then  they  could  not  recover; 
or  if  she  knew  that  Keely  wished  to  purchase  without  their 
procurement  of  him  as  a  purchaser,  deriving  her  knowledge 
from  nothing  they  had  done  in  her  employment,  and  sold 
on  her  own  hook  to  Keely,  as  an  original  customer  or  buyer, 
then  they  could  not  recover. 

Because  one  puts  property  in  the  hands  of  brokers  to 
sell,  it  does  not  follow  that  he  himself  cannot  sell.  If  he 
does  not  use  their  labor  to  help  him,  he  owes  them  noth- 
ing ;  if  he  does  use  it,  and  puts  in  to  take  the  trade — ^its 
consummation — out  of  their  hands  so  as  to  escape  paying 
them,  then  ex  equo  et  hono^  he  does  owe  them,  and  must 
pay  just  what  they  could  have  made  by  the  contract  if  he 
had  not  prevented  it.    This  is  sound  sense  and  good  law, 
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and  whatever  there  may  be  conflicting  with  it  in  the 
charges  excepted  to,  if  anything,  is,  in  our  judgment,  erro- 
neous. 

The  cream  and  reason  and  spirit  of  the  authorities  cited 
on  both  sides  do  not  collide  with  what  is  said  above ;  if 
any  of  them  do  collide,  we  adopt  the  adverse  line.  In- 
deed, Hyams  vs.  Miller^  trustee^  71  Ga.,  608,  rules  the 
principle  above  stated. 

Judgment  reversed. 

Cited  for  plaintiff  in  error,  18  Am.  Law  R,  p.  926,  an 
Iowa  case ;  63  Wisconsin,  41 ;  29  Minn.,  126 ;  83  N.  T., 
378;  55 /t/.,  322;  61  7^,415;  61  /J.,  124;  49  /^i.,  561; 
63  Id.,  448 ;  41  How.  Pr.,  145 ;  20  How.  U.  S.,  221 ;  22 
How.,  72;  54  Penn.  St.,  394;  Wharton  on  Ag'cy?  §§326, 
326,  327. 

For  defendants.  Cent.  Law  Jour.,  April  18,  1884.,  p. 
317,  a  Md.  case ;  Story  on  Sales,  86 ;  64  Pa.,  394 ;  9  Ves., 
234 ;  20  How.  U.  S.,  221 ;  22  Id.,  69  ;  54  Pa.  St.,  394 ;  32 
Minn.,  664 ;  86  Oonn.,  1 36 ;  79  HI.,  435 ;  46  Mo.,  555 ;  59  Ind., 
275;  9  Mo.,  216;  46  Ga.,  80. 


Smtthe,  executor,  vs.  Banks. 

Where  permaaent  alimony  was  allowed  a  wife  out  of  her  husband's 
estate,  and  he  died  thereafter,  it  should  have  been  continned  to 
her,  or  a  portion  of  his  estate  equivalent  thereto  should  have  been 
set  apart  to  her,  and  that  without  regard  to  the  condition  of  the 
estate  or  to  the  judgments,  debts  or  other  claims  agairst  it.  There- 
fore, after  the  death  of  the  husband,  in  a  contest  between  the 
wife's  decree  for  permanent  alimony  and  a  prior  common  law  judg- 
ment,  the  former  would  take  precedence. 

(a.)  This  case  differs  from  those  in  52  Ga,,  394;  62  Id,,  392,  in  the 
fact  that  the  husband  was  dead. 
December  10,  18SI. 

Alimony.  Husband  and  Wife.  Judgments.  Liens. 
Before  Judge  Adams.  Ohatham  Superior  Court.  June 
Term,  1884. 
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Reported  in  the  decision. 
Lawton  &  Cunningham,  for  plaintiff  in  error. 
Richards  &  Heyward,  for  defendant. 
Blandford,  Justice. 

Louisa  C.  Banks,  the  wife  of  Charles  Banks,  who  was 
living  separate  from  her  husband,  filed  her  bill  for  alimony 
for  herself  and  certain  minor  children  living  with  her. 

The  plaintiff  in  error  had  brought  an  action  against 
Charles  Banks,  and  obtained  a  judgment  for  eleven  thous- 
and dollars;  after  this,  Louisa  C.  Banks  obtained  a  decree 
for  alimony  for  eighteen  hundred  dollars  a  year.  One  B. 
B.  Ferrell,  as  agent  of  Charles  Banks,  held  a  note  for 
eleven  thousand  dollars  secured  by  mortgage.  Under  the 
proceedings  in  the  alimony  suit,  Ferrell  was  appointed  a 
receiver  to  collect  the  money  and  hold  the  same  subject  to 
the  order  of  the  court.  This  money  he  collected.  Charles, 
the  husband  of  Louisa  C.  Banks,  died.  Louisa  C.  petitioned 
the  court  to  direct  the  receiver  to  pay  so  much  of  the 
money  in  his  hands  as  would  discharge  the  decree  for  ali- 
mony then  due  her.  The  plaintiff  in  error,  Augustine  F. 
Smythe,  surviving  executor,  filed  his  petition  pro  interesse 
9^10^  praying  that  the  money  in  the  hands  of  the  receiver 
be  paid  to  him  in  discharge  of  his  common  law  judgment 
agamst  Charles  Banks,  which  was  older  than  the  decree 
in  favor  of  Louisa  C.  Banks  against  Charles  Banks  for 
alimony.  The  court  held  that,  inasmuch  as  Charles  Banks 
was  dead,  that  the  money  in  the  hands  of  the  receiver 
should  be  first  paid  to  Louisa  C.  Banks  in  discharge  of  her 
decree  for  alimony.  This  decision  is  excepted  to,  and  error 
thereon  is  assigned  to  this  court. 

The  decision  of  this  court  in  52  6a,,  394,  and  62  Id.^ 
892,  decided  that  a  common  law  judgment,  rendered  prior 
to  a  decree  for  alimony,  was  entitled  to  preference  to  be 
paid  out  of  money  raised  from  the  sale  of  the  husband's 
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property,  to  a  decree  for  alimony  rendered  subsequent 
thereto  in  favor  of  the  wife,  but  in  those  cases  the  husband 
was  alive;  in  this  case  he  is  dead  ;  and  this  makes  a  clear 
distinction  between  those  cases,  and  this.  Alimony  is  an 
allowance  out  of  the  estate  of  the  husband  made  for  the 
support  of  the  wife  when  living  separate  from  him.  Code, 
§1736. 

Section  1746  of  the  Code  declares  that  a  court  of  equity 
may,  by  decree,  compel  the  husband  to  make  such  provis- 
ion for  the  support  of  the  wife  and  such  minor  children 
as  may  be  in  her  custody. 

It  is  further  provided  by  section  1752  of  the  Code,  after 
permanent  alimony  granted,  upon  the  death  of  the  hus- 
band, the  wife  is  not  entitled  to  any  further  interest  in  his 
estate  in  her  right  as  wife,  but  such  permanent  provision 
shall  be  continued  to  her,  or  a  portion  of  the  estate  equiv- 
alent thereto  shall  be  set  apart  to  her.  In  this  section 
there  is  no  saving  in  favor  of  creditors;  and  it  would  seem 
from  this  section  alone,  where  permanent  alimony  has 
been  allowed  the  wife  out  of  her  husband's  estate,  and  he 
dies,  that  then  the  same  shall  be  continued  to  her,  and  that 
a  portion  of  his  estate  equivalent  thereto  shall  be  set 
apart  to  her,  and  this  without  regard  to  the  condition  of 
the  estate  as  to  judgment  debts  or  other  claims  against 
the  estate.  It  cannot  be  denied  but  that  this  decree  for 
alimony  is  a  provision  for  the  support  of  the  family  most 
solemnly  set  apart  by  a  court  of  full  and  competent  juris- 
diction. 

Under  §2553,  paragraph  2,  it  is  provided  that  a  provis- 
ion for  the  support  of  the  family  comes  in  as  expenses  of 
administration,  which  are  to  be  paid  in  preference  to  all 
debts,  and  we  have  held  during  this  term  that  the  same 
are  to  be  paid  in  preference  to  physician's  bill  and  other 
expenses  of  the  last  illness. 

So  we  hold  that,  when  Charles  Banks  died,  a  provision 
for  the  support  of  his  family,  which  is  provided  by  a  de- 
cree for  alimony,  took  precedence  of  all  claims  against 
V  73-21 
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his  estate.     And  it  must  follow  from  these  positions  that 
the  court  below  did  right  to  order  the  money  in  the  hands 
of  the  receiver  to  be  paid  upon  the  decree  in  favor  of 
Louisa  C.  Banks. 
Judgment  affirmed. 


73  8U6|  Charleston  and  Savannah  Railway  vs.  Johnson  et  al. 

1 1 A      rtna 


1.  A  stream  or  water  course  running  into  the  Savannah  river,  from 
seventy-five  to  two  hundred  feet  in  width  and  fourteen  feet  in 
depth,  at  a  point  wliere  a  bridge  was  placed  across  it,  and  in  which 
the  tide  rises  and  falls  three  and  a  half  feet,  and  which  is  open  so 
.a3  to  allow  free  passage  to  all  water  craft  running  thereon,  is  a 
^navigable  stream,  and  the  public  have  a  right  to  free  navigation 
thereon.  If  such  a  stream  be  obstructed,  the  obstruction  is  a  nui- 
sance, and  may  be  abated  at  the  instance  of  any  person  applying 
therefor. 

:2.  A  person  erecting  or  causing  such  nuisance  is  not  entitled  to  no- 
tice or  demand  to  abate  the  same  before  action  brought. 

:3.  A  court  of  equity  has  the  power,  under  the  allegations  in  the  bill 
and  facts  shown  on  the  trial,  to  grant  the  relief  prayed  for. 

4.  Directions  given  that  the  decree  bo  modified  so  as  to  enjoin  the 
plaintiff  in  error  from  placing  or  putting  other  obstructions  over 
said  stream  than  as  they  now  exist. 

December  1, 1881. 

AVater  Courses.  Nuisance.  Equity.  Practice  in  Su- 
preme Court.  Before  Judge  Adams.  Chatham  Superior 
Court.    June  Term,  1 88J. 

Russell  Johnson  et  ah  brought  their  bill  against  the 
Cliarleston  and  Savannah  Railway  Company  to  enjoin 
the  obstruction  of  a  tide-water  stream,  called  Knox- 
boro  Creek,  which  is  a  creek  or  lagoon  running  into  the 
Savannah  river,  and  to  recover  damages  resulting  there- 
from. The  bill  alleged  that  complainants  had  a  rice  plan- 
tation on  this  creek  ;  that  their  natural  and  only  practica- 
ble way  to  and  from  Savannah  was  by  boats,  the  only- 
other  alternative  being  to  go  by  wagon  road  fourteen 
miles ;  that  the  defendant  had  built  a  bridge  across  the 
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creek  between  complainants'  plantation  and  the  river,  and 
had  driven  piles  into  the  water  and  connected  them  by 
horizontal  beams  near  the  water-line,  thus  preventing 
navigation  ;  that  the  creek  was  a  navigable  stream,  having 
an  ebb  and  flow  of  tide  of  about  three  and  one-half  feet  at 
the  bridge.  Damages  to  certain  flat-boats  and  their  car- 
goes, and  certain  other  damages,  were  alleged  as  the  result 
of  this  obstruction.  [The  court  certified  that  he  carefully- 
excluded  speculative  damages.] 

The  defendant  denied  that  this  was  a  navigable  creek, 
and  alleged  that  it  owned  the  land  on  both  sides  and  the 
bottom  of  the  creek ;  that  a  railroad  bridge  had  been  built 
there  for  more  than  twenty  years,  and  had  been  owned 
and  controlled  by  it  and  its  predecessors  witliout  inter- 
ruption ;  and  that  the  only  recent  change  made  had  been 
the  placing  of  horizontal  beams  and  props  from  pier  to 
pier  to  strengthen  the  structure ;  that,  while  it  denied 
that  its  bridge  was  a  nuisance,  it  was  willing  to  allow  the 
passage  of  boats,  as  a  matter  of  accommodation,  and  since 
the  filing  of  the  bill  has  removed  one  of  the  beams  and 
props  between  two  of  the  piers  in  the  centre,  thus  leaving 
as  wide  a  pass  way  as  had  existed  before  they  were  put 
there ;  and  that  it  had  no  notice  of  a  desire  to  use  the  stream 
until  this  bill  was  brought.  The  right  to  recover  damages 
was  denied. 

It  is  unnecessary  to  detail  the  evidence,  except  to  state 
that  the  testimony  for  complainants  showed  the  stream  at 
the  place  where  the  bridge  was  to  be  about  one  hundred 
and  twenty  feet  wide  and  twelve  or  fourteen  feet  deep  at 
low  water,  with  an  ebb  and  flow  of  about  three  and  one- 
half  feet. 

The  jury  found  a  special  verdict  to  the  effect  that  the 
stream  was  navigable ;  that  defendant  obstructed  it,  as 
charged  in  the  bill ;  that  it  still  unlawfully  obstructed  the 
creek  by  not  removing  the  nuisance  complained  of  from 
the  other  fifteen  feet  in  the  channel ;  and  that  complain- 
ants were  entitled  to  recover  $400.03  damages.    A  decree 
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was  entered  accordingly,  enjoining  the  defendant  from  ob- 
structing  the  stream  in  the  manner  found  in  the  verdict, 
and  decreeing  damages. 

Defendant  moved  for  a  new  trial,  which  was  refused, 
and  it  excepted. 

Chisholm  &  Erwin,  for  plaintiff  in  error. 

John  M.  Gubrard,  for  defendants. 

Blandpord,  Justice. 

The  defendants  in  error  filed  their  bill  against  the  plain- 
tiff in  error,  in  which  they  complained  that  plaintijff  in 
error  had  erected  a  bridge  across  a  certain  navigable  stream 
or  water  course  running  into  the  Savannah  river,  and  by 
the  placing  of  a  certain  heam  of  wood  over  the  stream  had 
impeded  the  free  use  and  navigation  of  said  water  course- 
They  further  alleged  that,  by  reason  of  the  obstructions 
aforesaid,  they  had  lost  certain  produce  boats  and  flats ;  and 
they  prayed  that  plaintiff  in  error  be  enjoined  from  continu- 
ing said  nuisance,  and  that  they  be  paid  the  loss  which  they 
had  sustaini^d  by  reason  of  said  nuisance.  The  jury  found 
all  the  issues  submitted  to  them  in  favor  of  the  complain- 
ants in  the  bill,  and  defendant  moved  for  a  new  trial  on 
many  grounds,  which  was  overruled  by  the  court,  and  this 
is  assigned  as  error  here. 

The  direction  given  to  this  case  by  the  learned  counsel 
who  have  argued  it  makes  it  necessary  for  us  to  lay  down 
only  a  few  rules  of  law  which  govern  this  case.  It  is  shown 
by  the  record  that  the  stream  of  water  alleged  to  have 
been  obstructed  is  from  seventy-five  to  two  hundred  feet 
wide ;  that  it  is  fourteen  feet  deep  where  the  bridge  crosses 
it;  that  the  tide  rises  and  falls  three  and  one-half  feet.  It 
also  appears  that  the  beam  across  the  main  channel  was 
taken  away  by  plaintiff  in  error  soon  after  the  bill  was 
filed,  but  there  remains  a  beam  connecting  two  piers  of 
the  bridge.  It  also  appears,  since  the  removal  of  the  beam, 
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that  the  stream  is  open  to  navigation  to  such  an  extent  as 
to  allow  free  passage  to  all  water  craft  running  thereon. 
Such  a  stream  of  water  as  this  is  described  to  be  is  a  navi- 
gable stream,  and  the  public  have  the  right  to  the  free 
navigation  thereof. 

If  such  a  stream  be  obstructed,  such  obstruction  U  a 
nuisance,  and  may  be  abated  at  the  instance  of  any  per- 
son applying  therefor. 

The  person  erecting  or  causing  such  nuisance  is  not 
entitled  to  notice  and  demand  to  abate  the  same  before 
action  brought,  A  court  of  equity  has  the  power,  under 
the  allegation  in  the  bill  and  facts  shown  on  the  trial,  to 
grant  the  relief  prayed  for. 

We  find  no  error  in  the  reversal  rulings  and  decisions 
of  the  court  below,  and  the  judgment  is  affirmed,  with  di- 
rections that  the  decree  be  modified  so  as  to  enjoin  plain- 
tiff in  error  from  placing  or  putting  any  other  obstructions 
over  said  stream  than  as  they  now  exist. 

Judgment  affirmed. 
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1.  Where  a  deed  purported  on  its  lace  to  have  been  delivered,  and 

was  duly  recorded  on  the  day  after  it  was  made,  it  was  admissible  m  J7 
in  evidence,  without  further  proof  to  show  that  it  was  not  only 
signed  but  delivered.    The  record  of  itself  ^  presumptive  proof  of 
delivery. 

(a.)  The  attestation  of  the  deed  by  a  magistrate  raises  a  like  pre-    __,^.^ 
sumption.  ^  ^ 

(6.)  AVhere  the  grantor  gave  in  the  lot  conveyed  for  taxation  as  the  i  x-pgns 
property  of  the  grantee  for  several  years  succeeding  the  execution  |n8  374 
of  the  deed,  this  was  a  strong  manifestation  of  the  grantor's  un- 
derstanding that  he  considered  the  deed  delivered  and  the  title 
conveyed.  It  may  be  that  the  grantor  would  be  estopped  from 
denying  his  grantee's  title ;  especially  as  he  stated  in  conversations 
that  he  held  the  property  as  the  agent  of  the  grantee. 

(c.)  Where  all  of  these  circumstances  united,  in  the  absence  of  ex- 
planation or  rebutting  proof,  they  would  show  the  delivery  of  the 
deed,  although  it  was  in  the  possession  of  the  grantor  when  he 
died  some  years  after  its  date. 
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id.)  Where  the  record  does  not  show  the  circumstances  attending  the 
execution  of  the  deed,  or  who  caused  it  to  be  JCgistered  or  took  it 
from  the  office  after  registration,  or  where  it  remained  for  a  num- 
ber of  years  thereafter,  the  presumption  would  bo  that  the  grantee 
received  it,  caused  it  to  be  registered  and  retained  it  in  his  posses- 
sion. 

(e.)  The  facts  that  tlie  grantor  remained  in  possession  of  the  land  for 
many  years  after  the  deed  was  made  and  recorded,  and  received 
the  rents,  issues  and  profits,  without  accounting  for  them ;  that  he 
paid  taxes  on  the  property  as  his  own,  except  for  the  first  three 
years;  and  that  he  placed  permanent  improvements  on  the  pro- 
perty, if  unexplained,  might  have  overcome  the  presumption  of 
delivery.  But  such  facts  were  explained,  and  there  was  no  suffi- 
cient evidence  on  which  to  base  a  verdict  finding  against  the  de- 
livery. 

2.  The  presumption  is  that  a  party  accepts  whatever  is  for  his  bene- 
fit, and  the  idea  of  acceptance  is  necessarily  involved  in  that  of  de- 
livery. In  determining  what  is  sufficient  delivery,  the  intention 
of  the  parties  is  the  controlling  element. 

(a.)  The  law  of  this  state  does  not  make  acceptance  as  well  as  delivery 
an  essential  requisite  of  a  deed  to  pass  title  to  land. 

October  21, 18S4. 

Deeds.  Delivery.  Presumption.  Tax.  Estoppel.  Title. 
Before  Judge  Simmons.  Bibb  Superior  Court.  April 
Term,  1884. 

Reported  in  the  decision. 

G.  T.  &  C.  L.  Babtlett,  for  plaintiff  in  error. 

BiLLUPS  &  Hardeman;  B.  M.  Davis,  for  defendants. 

Hall,  Justice. 

The  plaintiff,  as  administrator  of  Perry  Dillard,  brought 
suit  in  tlie  statutory  form  for  the  recovery  of  the  premises 
in  question,  which  consisted  of  a  half  lot  number  7,  block 
26,  on  Mulberry  street,  in  the  city  of  Macon,  together  with 
mesne  profits,  against  Campbell  and  Rogers,  who  are  the 
duly  qualified  executors  of  the  last  will  of  William  Dillard, 
late  of  Bibb  county,  deceased.  He  claims  under  a  deed 
executed  by  the  testator  of  defendants,  William  Dillard, 
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to  his  intestate,  which  bears  date  the  6th  day  of  May,  1S47, 
was  attested  by  two  witnesses,  one  of  whom  was  a  justice  of 
the  peace,  and  was  duly  recorded  in  the  proper  office  on 
the  day  after  it  bears  date,  for  an  expressed  consideration 
of  three  hundred  dollars.  It  conveys  the  land  therein 
described,  and  purports  on  its  face  to  have  been  "  deliv- 
ered." There  seems  to  have  been  no  change  of  possession 
of  the  premises  after  the  execution  of  the  deed.  Perry 
Dillard  shortly  after  that  time  removed  to  and  resided  in 
the  state  of  Alabama,  and  thenceforth  continued  to  reside 
there  until  his  death,  which  occurred  in  1859,  William 
Dillard  resided  continuously  in  Macon  until  his  death,  on 
the  23d  of  May,  1883;  in  1849  and  1850,  he  returned  this 
lot  to  the  receiver  of  taxes  for  the  city  as  the  property  of 
Perry  Dillard  and  as  his  agent ;  how  it  was  returned  in 
1848,  the  year  following  that  in  which  the  deed  was  exe- 
cuted, does  not  appear,  as  the  tax  digest  for  that  year  was 
proved  to  have  been  lost.  After  1850,  it  appears  that 
William  Dillard  gave  in  this  lot  and  paid  taxes  for  it  in 
his  own  name,  and  as  his  own  property;  he  also  improved 
it  by  erecting  several  buildings  on  it  at  his  own  expense  ^ 
he  rented  these  buildings  and  received  the  income  from 
them.  There  is  nothing  in  the  record  to  show  that  he  kept 
or  rendered  an  account  of  this  income  to  Perry  Dillard  or 
his  successors ;  it  is  possibly  true  that  he  did  not,  as  he  de- 
vised it  by  his  last  will,  executed  two  days  before  his  death, 
to  his  daughter,  Mrs.  O'Connor.  Shortly  after  executing 
his  will,  he  delivered  to  one  of  his  executors  a  tin  box, 
which  he  said  contained  his  deeds ;  among  those  in  the  box 
this  deed  was  found  by  his  executors,  and  produced  on  the 
trial  of  this  case  under  a  notice  served  upon  them.  It  ap- 
pears from  the  evidence  that  there  was  a  house  of  two 
rooms  and  a  kitchen  on  the  lot  when  it  was  conveyed  by 
William  to  Perry  Dillard ;  it  is  pretty  clear,  however,  that 
no  improvements  were  put  on  it  by  William  until  after 
the  death  of  Perry  Dillard ;  indeed,  most  of  them  were  made 
three  or  four  years  after  the  close  of  the  late  war  in  1865,  or 
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as  detendaiit's  witnesses  say,  in  1871  or  1872  ;  it  was  shown 
that  before  the  improvements  were  made,  the  property  was 
worth  for  rent  $8.00  per  month,  and  afterwards  $21.00. 
Mrs.  Wynn,  the  sister  of  the  Dillards,  testified  that  Perry 
was  in  Macon  in  1847,  the  year  the  deed  was  made,  and 
had  not  been  there  since ;  she  also  testified  to  a  conversa 
tion  with  William  Dilard  in  March,  1883,  in  which  he 
said  to  her  that  the  lot  sued  for  was  not  his,  bat  belonged 
to  Perry  Dillard,  who  bought  it  when  he  was  last  in  Macon, 
and  left  it  with  him.     On  Thursday  before  his  death  on 
Sunday,  in  another  conversation  with  this  witness  in  the 
presence  of  his  daughter,  Mrs.  O'Connor,  he  said  that 
the  house  and  lot  in  which  he  lived  he  had  bought  and 
paid  for  with  his  own  money,  but  as  for  the  lot  and  houses 
in  dispute,  he  said,  "  I  have  not  got  the  scratch  of  a  pen  to 
show  for  them."     When  asked  where  the  deed  was,  he  re- 
plied, '^It  is  in  the  court  house."     An  attempt  was  made 
to  impeach  this  witness,  as  to  both  these  conversations,  by 
showing  that  immediately  after  the  last  took  place,  she 
went  into  the  kitchen,  and  said  in  the  presence  of  Mrs. 
O'Connor  and  the  cook,  whose  name  was  Charity,  "  As 
long  as  I  have  known  William  Dillard,"  or  "  as  much  talk 
as  he  and  I  have  had  about  this  property,  I  never  heard 
before  that  the  deed  was  in  Perry."    This  conversation 
she  flatly  denied,  and  said  she  did  not  go  into  the  kitchen 
at  all  on  that  occasion;  that  she  conversed  with   Mrs. 
O'Connor  on  the  piazza  about  an  entirely  difi'erent  matter, 
and  left  for  her  home  to  get  rest,  as  she  would  have  to  sit 
up  again  that  night.     The  woman.  Charity,  was  not  sworn 
at  all,  but  Mrs.  O'Connor  was,  and  gave  this  account  of  the 
matter  on  her  direct  examination :  "She,"  Mrs.  Wynn,  "said 
she  never  heard  my  father  say  before  that  day  that  that 
deed  was  in  Perry's  name.    Never  before  that  day  had 
heard  him  say  that  there  was  a  deed  in  Perry's  name." 
On   her  cross  examination,  she  stated   that  Mrs.  Wynn 
came  into  the  kitchen  where  she  and  Charity  were,  sat 
down  in  a  chair  near  Charity's  bed,  and  said,  "  Well,  as 
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much  talk  as  rae  and  William  have  had  together,  I  never 
knew  that  that  deed  stood  in  the  way  it  did  before ;  never 
hoard  him  say  so  before."  Admitted  that  her  father  said 
in  the  conversation  testified  to  by  Mrs.  Wynn,  that  the 
property  was  in  Perry  Dillard,  but  didn't  hear  him  say 
that  the  deed  was  recorded  at  the  court  house.  Mrs. 
Wynn  did  not  swear  to  anything  said  about  the  deed  by 
William  Dillard  in  the  conversation  that  previously  took 
place  between  them  in  March,  1883.  There  was  nothing, 
therefore,  in  her  conversation  with  Mrs.  O'Connor  and 
Charity,  admitting  that  it  took  place  as  stated  by  Mrs. 
O'Connor,  at  all  in  conflict  with  any  portion  of  the  account 
she  gave  of  the  first  conversation  between  her  and  Wil- 
liam. The  material  portion  of  the  last  conversation  was 
testified  to  by  Mrs.  O'Connor,  viz.:  that  her  father  said 
"the  property  was  in  Perry  Dillard's  name."  She,  how- 
ever, did  not  hear  him  say  that  the  ''deed  was  recorded," 
or  ''  was  at  the  court  house."  There  is  no  positive  denial 
of  this  part  of  the  conversation  She  did  not  hear  it;  her 
evidence  on  this  point  is  merely  negative  and  amounts  to 
nothing.  It  is  significant,  too,  that  the  woman,  Charity,  was 
not  brought  forward  on  this  occasion  to  testify  to  these 
alleged  contradictory  statements  of  this  important  witness. 
She  further  testified  that  when  William  Dillard  revealed 
this  fact,  Mrs.  O'Connor  remarked,  '•  If  we  lose  this  prop- 
erty, we  shall  lose  much.'*  This  is  not  denied ;  neither  was 
the  statement  of  Mrs.  Wynn,  that  Dillard,  in  his  last  sick- 
ness, and  about  this  time,  seemed  greatly  troubled  about 
this  property. 

A  further  attempt  was  made  to  discredit  Mrs.  Wynn  by 
showing  that  she  was  inimical  to  Mrs.  O'Connor,  in  conse- 
quence of  her  father's  having  destroyed  a  former  will,  in 
which  Mrs.  Wynn's  son  was  made  his  legatee,  and  prompted 
by  these  feelings,  she  sought  out  the  family  of  Perry  Dil- 
lard and  gave  them  information  of  Perry's  title  to  this 
property.  Mrs.  Wynn  denied  that  she  entertained  such 
feelings  to  Mrs.  O'Connor,  or  that  €he  was  actuated  by  the 
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motive  attributed  to  her  in  imparting  the  information  to 
the  family  of  Perry  Dillard.  She  says  that  the  first  will 
was  intended  to  subserve  a  temporary  purpose  and  prevent 
the  marriage  of  Mrs.  O'Oonnor  with  her  husband;  that, 
subsequently  to  the  marriage  and  during  testator's  sick- 
ness, Mrs.  O'Connor  was  by  her  request  permitted  to  read 
the  will ;  that  the  testator  then  ordered  it  to  be  burned, 
and  it  was  burned  by  Mrs.  O'Oonnor;  that  she  was  at  the 
house  of  William  Dillard  when  the  last  will  was  written ; 
was  not  in  his  room,  but  in  the  kitchen,  when  it  was  exe- 
cuted. The  widow  of  Perry  Dillard,  in  answer  to  inter- 
rogatories, testified  that  she  had  seen  this  deed  in  her  hus- 
band's possession,  that  she  had  his  papers  after  his  death, 
and  that  this  must  have  been  lost  or  stolen  when  she  re- 
moved from  Alabama  to  Mississippi,  after  her  husband's 
death. 

Counsel  insist  that  this  testimony  was  manufactured  to 
meet  the  exigencies  of  this  case,  and  is  false ;  and  it  may 
be  that  the  witness  was  mistaken  as  to  the  fact  about  which 
she  testifies,  but  the  record  aifords  no  reason  for  imputing 
to  her  wilful  perjury.  It  was  sufficiently  shown  that  the 
rents  of  the  premises  exceeded  the  cost  of  the  improve- 
ments put  thereon  by  William  Dillard,  together  with  the 
purchase  money  named  in  the  deed. 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiff  made  a  motion  for  a  new  trij^l  on  various  grounds, 
which  was  refused,  and  this  refusal  brings  the  case  here 
for  review. 

The  only  question  on  which  it  turns  is,  whether  the 
plainlifPs  proof  establishes  the  delivery  of  the  deed  made 
by  William  to  Perry  Dillard,  and  whether,  if  that  fact  is 
sufficiently  established,  it  has  been  disproved  by  the  tes- 
timony offered  by  the  defendants ;  or  ratlier,  whether  there 
is  any  proof  which  would  authorize  a  conclusion  that  the 
deed  was  not  made  and  delivered.  It  is  not  denied  that 
this  was  a  proper  question  for  the  jury,  or  that  it  was  fairly 
submitted  under  correct  instructions  from  the  court. 
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The  unquestioned  proof  of  the  complete  execution  of 
the  deed,  including  delivery  to  the  feoffee,  are:  1st,  That 
it  purfK)rts  on  its  face  to  have  been  delivered.  2d,  That 
it  was  duly  recorded  on  the  day  after  it  was  made ;  and 
being  thus  recorded,  it  is  admissible  in  evidence,  under  our 
law,  without  further  proof,  to  show  that  it  was  not  only 
signed,  but  delivered.  11  Oa.^  G40,  [5].  The  record  of 
itself  is  presumptive  proof  of  its  delivery.  17  Ga.^  275  ; 
47  Id.,  217.  In  Young  vs.  Guilbeau,  3  Wallace,  641, 
Field,  J.,  remarked  that  the  "  registry  of  a  deed  by  the 
grantor  is  entitled  to  great  consideration  upon  this  point, 
and  might,  perhaps,  justify,  in  the  absence  of  opposing 
evidence,  a  presumption  of  delivery."  See  also  Tiedman 
on  Real  Property,  §812,  and  cases  cited  in  note  2.  3d. 
It  was  attested  by  a  magistrate,  and  this  authorizes  a  like 
presumption.  53  Oa,^  69,  citing  17  /rf.,  62.  4th.  The 
grantor  gave  in  the  lot  conveyed  by  it  for  taxes  as  the 
property  of  the  grantee  for  at  least  two  years,  and  most 
probably  for  three  years,  immediately  suceeeding  its  exe- 
cution. This  was  a  strong  manifestation  of  his  under- 
standing that  it  conveyed  title  to  the  grantee,  that  he  con- 
sidered it  delivered,  and  was  at  least  a  solemn  disclaimer 
on  his  part  of  title  to  the  property.  It  may  be  that  such 
an  act,  both  upon  principle  and  authority,  would  estop  him 
from  denying  the  title  of  his  grantee,  (11  Oa.^  258) ;  espe- 
cially as  it  was  shown,  6thly,  not  only  by  these  returns,  but 
by  his  conversations  with  Mrs.  Wynnin  1883,  that  beheld 
this  property  as  the  agent  of  Perry  Dillard,  and  in  so  doing 
sustained  to  him  confidential  relations.  While  these  facts 
do  not  conclusively  establish  the  delivery  of  the  deed,  and 
are  open  to  explanation,  yet  if  they  are  not  repelled  by 
proof  of  other  attendant  or  subsequent  circumstances, 
modifying  or  impairing  their  force,  they  afford  strong,  if 
not  decisive,  evidence  of  the  fact.  The  record  is  silent  as 
to  the  circumstances  attending  the  execution  of  the  deed; 
it  does  not  appear  whether  the  grantee  was  present  and 
received  it  from  the  hands  of  the  grantor.  In  the  absence 
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of  such  testimony,  the  presumption  is  that  he  was  so  pres- 
ent and  did  so  receive  it ;  neither  is  it  shown  who  caused 
it  to  be  registered,  or  when  registered,  who  took  it  away 
from  the  office  in  which  it  was  registered,  or  what  dispo- 
sition was  made  of  it,  or  in  whose  possession  it  was  for  a 
number  of  years  after  these  events.  Again,  the  legal  pre- 
sumption is  that  the  grantee  did  all  these  things,  and  when 
they  were  accomplished,  that  he  took  and  kept  possession 
of  the  deed.  The  subsequent  circumstances,  had  they  not 
been  explained;  would  have  afforded  some  evidence  that 
should  have  been  considered  as  overcoming  this  presump- 
tion. Notwithstanding  these  facts,  the  grantor  remained  in 
pos  ession  of  the  property  continuously  for  many  years  after 
the  deed  was  made  and  recorded,  receiving  without  account 
its  rents,  issues  and  profits,  and  from  1851  up  to  the  death 
of  the  grantee  in  1859,  he  gave  in  and  paid  taxes  on  the 
property  as  his  own,  and  subsequently  up  to  his  own  death 
in  1883  ;  and  in  addition  he  put  permanent  and  valuable 
improvements  on  the  property  in  1871  or  1872,  and 
lastly,  the  deed  was  found  in  his  possession  at  his  death. 
These  facts,  had  their  effect  not  been  impaired  and  over- 
come by  the  other  proof,  might  have  justified  the  jury  in  in- 
ferring the  non  delivery  of  the  deed  and  in  so  finding.  They 
were  successfully  met,  however,  and  their  force  greatly 
weakened,  if  not  destroyed,  when  it  was  shown  that  the 
defendant's  testator  held  and  managed  this  property  as 
the  agent  of  the  plaintiff's  intestate ;  that  by  his  unequiv- 
ocal acts,  as  well  as  by  his  after  declarations,  he  admitted 
that  he  controlled  it  in  this  capacity ;  he  at  first  gave  it  in 
for  taxes  as  agent,  but  subsequently  changed  this  in  the 
lifetime  of  the  grantee,  and  gave  it  in  as  his  own  property, 
but  there  is  no  direct  proof  that  the  grantee  was  apprised 
of  the  change,  nor  are  there  any  circumstances  in  evi- 
dence from  which  it  could  be  legitimately  inferred  that  he 
had  such  knowledge;  he  was  not  in  a  situati-  n  to  be 
charged  with  notice;  he  was,  during  all  the  time,  remote 
from  the  scene  of  the  occurrences;  they  transpired  in  Ma- 
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con,  Georgia,  while  he  resided  in  the  state  of  Alabama. 
It  is  not  without  significance  that  no  improvements  were 
put  on  this  lot  while  he  lived,  and  that  no  attempt  was 
made  to  place  them  there  until  more  than  eleven  years 
subsequent  to  his  death.  That  the  grantor  ha  I  possession 
of  the  land  after  he  made  the  deed,  is  entirely  consistent 
with  the  terms  upon  which  he  declared  in  1883  he  held  it. 
He  contrblled  and  managed  as  the  grantee's  agent,  and  this 
fact  goes  far  to  explain  his  possession  of  the  deed  at  his 
death.  That  he  twice,  towards  the  close  of  his  life,  spoke 
of  this  property,  and  on  both  occasions  stated  that  the 
title  was  in  the  plaintiflT's  intestate;  that  in  his  last  days 
he  manifested  much  concern  in  reference  to  the  matter, 
and  executed  his  last  will  on  the  day  after  he  had  the  last 
conversation  upon  the  subject,  and  was  careful  in  that  will 
to  describe  specifically  this  piece  of  property,  when  none 
of  his  property,  about  which  there  was  no  dispute,  is  thus 
particularly  designated,  are  circumstances  that  go  far  to- 
wards sustaining  the  plaintilTs  claim  and  disproving  the 
defence  of  his  opponent.  The  time  when  this  last  will 
was  made,  with  the  minutely  particular  description  of  this 
lot  therein,  when  taken  in  connection  with  the  remainder 
of  its  contents  and  the  conversation  and  manifestations  of 
feeling  that  preceded  its  execution,  are  circumstances 
fraught  with  suspicion,  and  leave  no  suflScient  evidence  on 
which  to  rest  the  verdict  returned  .'n  the  case.  The  ver- 
dict is  contrary  to  law,  and  is  without  evidence  to  support 
it,  and  on  this  ground  of  the  motion  a  new  trial  should 
have  been  granted. 

It  was  insisted  in  argument  here,  with  earnestness  and 
confidence,  and  with  no  inconsiderable  ingenuity,  that  the 
delivery  of  the  deed  alone  was  not  sufficient  to  vest  title  to 
land  it  purports  to  convey  in  the  grantee ;  that  there  must 
also  be  an  acceptance  thereof  by  him,  and  in  this  case 
there  is  no  proof  of  any  acceptance.  We  think  there  was 
proof  of  the  acceptance.  As  appears  from  the  face  of  the 
deed,  both  parties  were  residents  of  the  county  of  Bibb 
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when  it  was  executed.  The  grantee,  as  is  shown  by  other 
evidence  in  the  case,  was  then  an  unmarried  man,  and 
removed  in  that  year  to  the  state  of  Alabama,  where  he  was 
married,  and  never  afterwards  returned  to  Macon  or  resided 
in  the  state  of  Georgia.  The  general  presumption  of  law 
is  that  a  party  accepts  whatever  is  for  his  benefit,  and  in. 
dependently  of  this,  the  idea  of  acceptance  is  necessarily 
involved  in  that  of  delivery.  A  complete  delivery  ex  vi 
termini  imports  an  acceptance  Any  other  rule  would  re- 
sult in  injustice  and  wrong  in  many  cases,  as  in  this,  where 
all  the  parties  and  witnesses  to  the  transaction  are  shown 
to  be  dead.  The  survivor  of  all  these  was  William  Dillard 
himself,  and  there  is  certainly  nothing  in  his  latest  con- 
versations, or  any  of  his  previous  acts  and  declarations, 
from  which  any  one  would  be  authorized  to  infer  that  it 
was  not  his  intention  to  deliver  this  deed,  or  that  he,  in  fact, 
did  not  deliver  it,  and  that  Perry  Dillard  did  not  accept 
it.  "In  determining  what  is  a  sufficient  delivery,  it  is 
found  that  intention  is  the  controlling  element,"  and  nu- 
merous instances  of  facts  by  which  this  intention  is  mani- 
fested are  given  in  all  the  elementary  books  on  real  prop- 
erty law.  See,  among  others,  Tiedman  on  Real  Prop., 
§813, and  citations  in  note  (2.) 

But  apart  from  all  this,  our  law  does  not  make  accept- 
ance, as  well  as  delivery,  an  essential  requisite  of  a  deed 
to  pass  title  to  land.     Code,  §2690. 

On  this  subject  the  court  laid  down  the  correct  rule  in 
his  charge  to  the  jury,  and  were  there  any  evidence  at  all 
to  warrant  their  finding,  however  slight,  we  would  be  com- 
pelled, under  our  uniform  rulings,  to  let  it  stand.  We 
think  there  was  none.  On  another  hearing,  all  that  is  dark 
or  doubtful  about  this  old  transaction  may,  by  additional 
proof,  be  made  clear  and  certain.  We  are  satisfied  that 
there  should  be  a  further  and  fuller  investigation  of  the 
matter,  and  therefore  order  the  judgment  reversed. 
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Hood  vs.  Pkrry  et  al 

1.  At  common  law,  when  a  woman  who  was  a  guardian  married,  her 
letters  of  guardianship  abated,  a  married  woman  being  incapable 
of  being  a  guardian;  but  since  the  **  married  woman's  act"  of 
1866,  this  has  been  changed.  If  a  woman,  who  was  guardian  of 
her  children  by  her  first  marriage,  re-married  and  sufiered  her  last 
husband  to  use,  or  in  conjunction  with  him  used,  the  land  of  such 
children,  and  consumed  the  rents,  whether  her  letters  abated  upon 
lier  marriage  or  not,  phe  is  liable  to  them  for  such  rents. 

(a.)  If,  imder  such  circumstances,  the  letters  of  guardianship  abated, 
she  was  boun<l  to  see  that  her  wards'  property  was  properly  cared 
for;  her  liability  did  not  cease  upon  her  letters  abating;  and  if 
she  held  on  to  the  property  of  the  minors,  she  would  bo  liable  for 
the  rents  thereof. 

(6.)  Upon  arriving  at  age,  the  wards  could  cite  such  guardian,  or  for- 
mer guardian,  to  appear  before  the  ordinary  for  a  settlement  of  her 
accounts,  whether  she  was,  in  fact,  guardian  at  the  time  of  such 
citation  and  hearing  or  not.  The  power  of  the  ordinary  is  full  and 
complete  to  make  an  account,  to  hear  evidence  upon  any  contested 
question,  and  settle  finally  between  the  guardian  and  ward,  and 
to  enforce  such  settlement  by  execution  or  attachment  for  con- 
tempt. His  jurisdiction  and  power  is  as  broad  as  that  of  a  court 
of  equity. 

(c.)  The  acts  of  1876  and  1883,  declaring  that  a  married  woman  could 
act  as  guardian,  executrix  or  administratrix,  are  declaratory  of  the 
law  as  it  stood  at  the  time  of  their  passage. 

(2.)  The  evidence  was  conflicting,  and  there  was  no  abuse  of  discre- 
tion in  refusing  to  grant  a  new  trial. 
September  9, 18?4. 

Husband  and  Wife.  Guardian  and  Ward.  Married 
Women.  Ordinary.  Laws.  Before  Judge  Brown.  Mil- 
ton Superior  Court.     February  Term,  1884. 

Reported  in  the  decision. 

Geo.  N.  Lester;  T.  L.  Lewis,  for  plaintiff  in  error. 

J.  A.  DoDGEN ;  W.  J.  Winn  ;  E.  Faw,  for  defendants. 

Blandford,  Justice. 
Jamerson  Perry  died  leaving  Martha  Hood,  then  Perry, 
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and  three  children  surviving  him ;  he  also  left  an  estate 
consisting  of  certain  lots  of  land.  Martha,  the  widow,  took 
out  letters  of  guardianship  for  the  property  of  the  minors, 
and  gave  bond  and  security  for  such  guardianship.  She 
took  dower  in  the  lands,  and  the  administrator  of  Jamer- 
son  Perry,  deceased,  having  sold  the  lands  belonging  to 
the  estate  of  deceased  other  than  the  lands  of  which  the 
widow  had  been  endowed,  she  purchased  them  for  her 
children.  Several  years  afterward,  the  widow  intermarried 
with  one  Hood.  She  and  Hood  continued  to  cultivate 
these  lands  until  the  children  became  of  age. 

The  children,  the  defendants  in  error,  had  the  said  Mar- 
tha cited  to  appear  before  the  ordinary  for  a  settlement  of 
her  accounts,  as  their  guardian.  The  case  was  carried  by 
appeal  to  the  superior  court.  Upon  tlie  trial  of  the  case, 
counsel  for  Martha  Hood  insisted  that  she  could  not  be 
called  to  account  in  the  manner  which  had  been  adopted 
by  defendants  in  error,  1st,  because,  when  Martha  Perry 
married  Hood  in  1868,  her  letters  of  guardianship  abated; 
and  because  she  was  not  guardian  at  the  time  the  citation 
issued.  The  court  below  did  not  agree  to  this  rule,  and 
ruled  the  contrary.  A  judgment  was  had  in  favor  of  de- 
fendants in  error,  when  a  new  trial  was  asked  for,  which 
was  refused  by  the  court,  and  this  judgment  is  excepted 
to,  and  error  is  assigned  thereon. 

It  was  the  common  law,  that  when  a  woman  who  was 
guardian  married,  her  letters  abated,  and  that  a  married 
woman  was  incapable  of  being  appointed  guardian,  and 
the  reason  given  is,  that  married  women  are  unable  to 
contract  to  give  bond  and  security,  that  they  are  not  6m 
juris,  and  have  become  liable  to  the  control  of  their  hus- 
bands. These  are  the  reasons  commonly  assigned  for  the 
rule  of  the  common  law. 

In  1866,  the  legislature  of  this  state  enacted  that,  as  to 
all  property  which  might  be  acquired  by  any  woman  after 
the  passage  of  the  act,  she  should  hold  it  as  9,/eme  sole; 
that  as  to  such  property  she  was  sui  juris;  and   it  has 
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been  frequently  held  by  this  court  that  a  married  woman 
could  make  a  contract ;  that  she  could  be  sued  without 
joining  her  husband.  She  is,  in  all  respects  as  to  her  sep- 
arate property,  as  if  unmarried  ;  and  while  it  may  be  true 
that  she  is  subject  to  the  control  of  her  husband,  yet  she 
is  not  subject  to  his  control  as  to  her  separate  estate,  nor 
would  she  be  subject  to  his  control  in  case  she  was  guar- 
dian; as  to  such  guardianship,  her  powers  would  be  free 
from  the  husband's  control. 

The  reason  of  the  rule  of  the  common  law  no  longer 
exists  since  the  woman's  act  of  1866.  This  act  was,  to  a 
considerable  extent,  the  emancipation  act  for  married 
women,  and  we  are  not  inclined  to  abridge  its  operations, 
under  this  act,  this  court  has  held  that  a  married  woman, 
could  make  a  will  without  the  consent  of  her  husband, 
and  yet  there  was  a  statute  of  this  state,  in  force  at  the 
time  of  the  passage  of  the  woman's  law,  declaring  that  a 
married  woman  could  not  make  a  will  without  the  consent 
of  her  husband;  that  the  effect  of  the  woman's  law  was 
to  virtually  repeal  this  act.  So  we  hold  that  the  reasons 
which  existed  at  common  law  why  the  letters  of  guardian- 
ship abated  upon  the  marriage  of  a  female  guardian  do 
not  now  exist,  and  did  not  so  exist  when  Mrs.  Perry  be- 
came Mrs.  Hood.  We  think  the  court  below  was  right  in 
his  ruling  on  this  point. 

But  under  the  facts  of  this  case,  if  Mrs.  Perry,  when  she 
became  Mrs.  Hood,  suffered  her  last  husband  to  use,  or  in 
conjunction  with  him  used,  the  lands  of  defendants  in  error^ 
consuming  the  rents,  whether  her  letters  abated  or  not 
upon  her  marriage,  she  is  liable  to  the  defendants  in  error 
for  such  rents.  If  her  letters  abated,  she  was  bound  to  see 
that  her  wards'  property  was  properly  cared  for ;  her  lia- 
bility as  guardian  did  not  cease  upon  her  letters  abating, 
and  if  she  held  on  to  the  property  of  the  minors,  she  U 
liable  for  the  rent  of  the  same.  So  in  this  case,  whether 
the  letters  abated  or  not,  she  is  liable. 

Under  §2598  of  the  Code,  the  remedy  adopted  by 
V  73-22 
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the  defendants  in  error  was  proper  and  ample  to  se- 
cure their  rights,  and  the  plaintiff  in  error  was  liable 
to  be  cited  before  the  ordinary  for  a  settlement  of 
her  accounts,  and  this  is  so  whether  she  was  in  fact 
guardian  at  the  time  of  such  citation  and  hearing  be- 
fore the  ordinary  or  not.  The  power  of  the  ordinary  is 
full,  ample  and  complete  to  make  an  account,  to  hear 
evidence  upon  any  contested  question  and  settle  finally 
between  the  guardian  and  wards,  and  to  enforce  such  set- 
tlement by  execution  or  attachment  for  contempt.  Oode, 
§2599.  The  next  section  of  the  Oode,  §2600,  declares  : 
"A  court  of  equity  shall  have  concurrent  jurisdiction  over 
settlement  of  accounts  of  administrators."  It  cannot  be 
doubted  that  the  ordinary  has  the  same  jurisdiction  and 
power  as  a  court  of  equity  in  this  case;  indeed,  his  juris- 
diction is  original  and  that  of  a  court  of  equity  concurrent. 
The  views  taken  by  the  counsel  for  plaintiff  in  error  were 
properly  overruled  by  the  court  below. 

The  acts  of  1S70  and  of  1883,  declaring  that  a  married 
woman  could  act  as  guardian,  executrix  or  administratrix, 
are  declaratory  of  the  law  as  it  stood  at  the  passage  of 
said  acts.  See  64  Oa.^f  258,  where  this  subject  is  ably 
treated  by  Bleckley,  Justice. 

As  to  the  facts  of  this  case,  it  appears  from  the  record 
that  the  same  were  stoutly  contested  in  the  court  below, 
and  every  material  question  presents  a  conflict  of  evidence. 
The  judge  who  tried  this  case  is  satisfied  to  let  this  verdict 
stand  ;  his  was  the  discretion  to  grant  a  new  trial ;  he  has 
exercised  it,  and  we  will  not  interfere. 

Let  the  judgment  be  affirmed. 
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(a )  If  a  Btatate  be  susceptible  of  two  constructions,  one  consistent 
with  natural  equity  and  justice  and  the  other  not,  the  court  should 
give  the  former  construction  to  it. 

(&.)  The  necessity  for  legislation  on  the  method  of  enforcing  such 
liens  suggested. 

Jackson,  C.  J.,  dissenting. 
January  6,  1885. 

Liens.  Actions.  Construction  of  Statute.  Practice 
in  Supreme  Court.  Parties.  Before  Judge  Eve.  City 
Court  of  Richmond  County.     March  Term,  1885. 

Reported  in  the  decision. 

Jamks  p.  Verdery;  Twiggs  &  Verdeby,  for  plaintiff 
in  error. 

J.  S.  &  W.  T.  Davidson,  for  defendant. 
Blandford,  Justice. 

Lom'bard  filed  his  declaration  against  defendant  in  error^ 
alleging  that  it  was  indebted  to  him  $251.20  for  materials 
furnished ;  that,  as  a  material  man,  he  furnished  to  W.  H. 
Stallings,  contractor  for  the  improvement  of  the  real  estate 
of  defendant  (which  real  estate  is  described),  certain  ma- 
terials, which  are  described,  of  the  value  of  $251.20,  which 
Stallings  has  refused  to  pay.  It  further  alleges  all  the 
facts  necessary  to  constitute  a  lien  against  the  property  of 
defendant,  and  prays  ajudgment  against  the  property  and 
premises. 

This  declaration  was  demurred  to,  because  there  was  no 
allegation  of  a  suit  to  enforce  the  claim  against  Stallings, 
and  because  the  declaration  showed  no  such  privity  be- 
tween defendant  and  Stallings  as  would  authorize  a  distinct 
suit  against  it  without  any  action  commenced  in  twelve- 
months to  enforce  the  claim  against  Stallings,  the  real 
debtor.  The  court  sustained  the  demurrer  and  dismissed 
the  action ;  and  this  ruling  constitutes  the  error  complained 
of. 
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If  a  statute  be  susceptible  of  two  constructions,  one 
consistent  with  natural  equity  and  justice  and  one  incon- 
sistent therewith,  the  court  should  give  it  that  constriction 
which  comports  with  natural  equity  and  justice.  The 
plaintiff,  in  this  case,  is  seeking  to  reach  a  fund  which  is 
due  and  owing  by  defendant  to  Stallings,  the  contractor, 
and  that  too  without  having  made  Stallin.<rs  a  party  to  the 
proceeding.  The  debt  which  the  plaintiff  seeks  to  have 
paid  is  a  debt  which  Stallings  owes  him  ;  it  would  seem 
that  Stallings  should  have  an  opportunity  to  be  heard  be- 
fore the  debt  which  defendant  owes  him  shall  be  taken  to 
pay  a  debt  which  plaintiff  claims  Stallings  owes  him.  To 
authorize  the  proceeding  instituted  by  plaintiff  would  be 
to  allow  the  property  of  the  citizen  to  be  taken  without 
trial  and  with  no  opportunity  afforded  for  defence.  Such 
a  course  would  be  contrary  to  justice  and  against  common 
nght.  Under  §1 980  of  the  Code,  as  to  how  such  liens  may 
be  created,  it  is  provided,  among  other  things,  that  "  an 
action  must  be  commenced  for  the  recovery  of  the  amount 
of  his  claim  within  twelve  months  from  the  time  the  same 
shall  become  due." 

Against  whom  must  this  action  be  brought  ?  Certainly 
against  the  person  owing  the  claim, — ^in  this  case  Stallings, 
who  contracted  the  debt.  Under  §1990  of  the  Code,  as 
to  the  enforcement  of  liens  on  realty,  it  is  provided  that 
the  same  shall  be  foreclosed :  "  1.  By  a  compliance  with 
his  contract  by  the  person  claiming  the  lieu  and  recording 
his  claim  and  a  commencement  of  a  suit  therefor  accord- 
ing to  the  provisions  and  requirements  of  section  3980." 

It  appears  from  this  section,  1990,  the  suit  to  recover 
the  claim  must  be  commenced  within  twelve  months  from 
the  time  the  claim  became  due ;  but  no  time  is  mentioned 
within  which  the  lien  must  be  foreclosed.  There  is  great 
confusion  on  this  subject  in  the  statute,  and  the  same  calls 
for  legislative  interference,  either  to  repeal  the  lien  laws 
altogether  or  pass  such  enactments  as  will  make  the  same 
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clear  and  explicit.    So  that  we  affirm  the  ruling  of  the 
court  below  in  this  case. 
Judgment  affirmed. 

Hall,  Justice,  concun-ed,  but  furnished  no  written  opin- 
ion, 

Jackson,  Chief  Justice,  dissented,  but  furnished  no 
written  opinion. 
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1.  Whether  a  person's  capacity  to  earn  money  and  labor  successfully  ^%^^^ 
would  be  diminished  from  old  age,  and  how  much  such  diminution  ©v^  ^ 
would  be,  depends  considerably  upon  the  character  of  the  labor     * 

and  the  expectation  of  life  of  the  person,  and  this  question  was 
fairly  submitted  by  the  court  to  the  jury. 

(o.)  The  act  of  1878,  allowing  the  wife  to  recover  the  full  value  of 
her  husband's  life  in  case  of  his  homicide,  is  not  unconstitutional 
or  invalid ;  and  in  construing  it,  the  judge  gave  the  full  measure  of 
its  rights  to  the  defendant  below  in  having  the  husband's  e^upport, 
while  living,  deducted  from  the  recovery. 

(6.)  The  first  and  third  requests  are  covered  by  the  general  charge. 

2.  The  criticisms  upon  the  general  charge  made  in  the  ninth,  tenth, 
eleventh  and  thirteenth  grounds  of  the  motion  for  new  trial  are 
not  well  founded.  The  distinction  is  clearly  drawn  between  that 
negligence  on  the  part  of  a  person  killed  by  a  railroad  train  which 
would  defeat  all  recovery  by  his  widow,  and  that  which  would  only 
defeat  it  in  part. 

(o.)  There  was  no  error  in  charging  the  jury  that  "if  you  find  it  your 
duty  to  find  for  the  plaintiff,  you  will  look  to  the  evidence  and  de- 
termine from  that  how  much  you  will  find.  You  will,  in  arriving 
at  a  conclusion,  look  to  the  evidence  as  to  the  age  of  plaintiff's  hus- 
band, the  probable  length  of  his  life,  the  amount  that  he  cams  or 
would  probably  earn  during  his  life,  and  the  state  of  his  health." 

(6.)  Nor  was  there  any  error,  after  telling  the  jury  that  a  book  had 
been  introduced  to  aid  in  calculations  which  they  would  make,  in 
charging  them  "you  can  use  the  rules  in  that  book,  or  can  take 
any  other  rules  or  information  that  you  possess  that  refer  to  making 
calculations."  In  making  a  calculation,  the  jury  may  apply  their 
knowledge  or  information  of  arithmetic,  without  its  being  formally 
introduced  in  evidence. 
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(c.)  In  regard  to  the  diligence  of  the  respective  parties,  the  court 
cliarged  fairly  to  both. 

3.  Although  the  court  charged  that  if  the  officers  of  the  railroad  and 
the  deceased  were  both  at  fault,  the  jury  *'would  be  authorized  to 
make  such  reasonable  deduction,"  yet  where,  in  the  same  connec- 
tion, he  charged  the  rule  of  contributory  negligence  in  the  language 
of  the  statute,  that  "the  damages  shall  be  diminished  by  the 
jury,"  there  was  no  error  which  requires  a  new  trial. 

4.  Although  the  charge  on  the  subject  of  the  measure  of  damages 
was  not  as  clear  as  it  might  have  been,  and  dwelt  somewhat  upon 
the  subject  of  annuities,  yet  there  was  no  error  which  injured  the 
defendant,  and  the  court  subsequently  gave  clearly  the  correct 
rule  as  to  the  measure  of  damages. 

(a.)  The  act  of  1878  (Code,  §2972)  clearly  gives  to  the  widow  the  right 
to  recover  the  full  value  of  the  life  of  her  husband  for  whose  homi- 
cide she  sues;  and  the  jury  are  to  determine  the  present  value  of 
that  life. 

5  There  was  sufficient  evidence  to  support  the  verdict ;  nor  was  a 
verdict  of  $5,500.00  in  favor  of  a  widow  who  sued  for  the  homicide 
of  her  husband  excessive,  where  it  appeared  that  the  husband  had 
an  expectancy  of  over  twenty  years  of  life  and  an  annual  income 
of  about  $1,000.00,  deductions  having  been  made  on  account  of 
contributory  negligence,  the  effect  of  advancing  age,  and  the  sup- 
port of  the  husband  himself,  under  the  charge  of  the  court. 

Hall,  J.,  concurred  specially. 
February  7,  1885. 

Railroads.  Damages.  Negligence.  Laws.  Charge  of 
Court.  Jury  and  Jurors.  Diligence.  Verdict.  Husband 
and  Wife.  Before  Judge  Dorset.  City  Court  of  Atlanta. 
December  Term,  1883. 

Mrs.  Nancy  E.  Pittman  brought  case  against  the  Geor- 
gia Railroad  to  recover  for  the  homicide  of  her  husband. 
On  the  trial,  the  evidence  on  behalf  of  the  plaintiff  was, 
in  brief,  as  follows :  Pittman,  the  deceased,  was  employed 
by  the  Western  and  Atlantic  Railroad,  and  his  business 
was  to  look  after  freight  delivered  to  the  Georgia  Railroad, 
and  to  take  down  a  memorandum  of  the  numbers  and  seals 
of  the  cars.  He  was  generally  a  sober,  industrious  man, 
earning  a  salary  of  $00.00  per  month,  and  was  frequently 
engaged  in  trading,  so  that  his  income  was  about  $1,200.00 
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per  annum.  He  was  economical,  and  his  own  support  did 
not  cost  more  than  $<iOO  or  $250  a  year.  He  was  forty- 
four  years  old  at  the  date  of  his  death.  The  numbers 
were  somewhat  high  on  the  sides  of  the  cars,  and  the 
ground  was  slightly  depressed  between  the  tracks,  there 
being  several  tracks  running  about  that  point.  It  was 
common  to  step  back  on  another  track,  if  vacant,  get  the 
numbers  of  the  cars,  and  then  go  up  and  examine  the  sea's. 
While  doing  this,  deceased  was  run  over  by  defendant's 
train,  and  died  from  the  effects.  The  tracks  at  that  point 
were  about  four  or  five  feet  apart.  One  witness  testified 
that  he  never  knew  the  deceased  to  be  drunk,  and  only 
one  time  in  twenty  five  yeai*s  to  have  the  appearance  of 
drinking.  Two  others  swore  that  he  did  not  show  signs 
of  being  under  the  influence  of  liquor  shortly  before  and 
at  the  time  of  the  injury;  and  one  stated  that  after  the 
injury  the  doctor  who  was  summoned  furnished  some 
whisky,  and  recommended  that  he  drink  it,  but  he  refused 
it.  Other  trains  were  moving  about  in  the  railroad  yard 
that  day  and  every  day,  but  not  just  at  that  time  and 
place.  One  engine  was  not  far  away.  The  engineer  tes- 
tified that  there  were  cars  between  him  and  the  place  of 
the  injury,  and  that  he  did  not  remember  hearing  the  en- 
gine-bell ring,  but  heard  hallooing  after  the  injury,  and 
saw  the  crowd  running  down  the  track.  Tables  of  life 
expectancy  were  introduced. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
The  engine  which  caused  the  injury  was  engaged  in  shift- 
ing cars.  It  went  up  one  track  and  came  backing  down 
another  at  a  speed  of  about  two  and  a  half  or  three  miles 
an  hour.  When  it  had  gone  about  fifteen  or  twenty  feet, 
the  fireman  looked  over  the  tender  and  saw  Pittman  mak- 
ing entries  in  his  book  and  standing  on  the  track  with  his 
back  partly  turned  towards  the  engine,  at  a  distance  of 
about  two  and  a  half  car-lengths  (a  car  length  being  about 
thirty  to  thirty-three  feet).  The  fireman  shouted,  "  Look 
out  r'  two  or  three  times,  and  seeing  that  it  did  not  seem 
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to  draw  Pittman's  attention,  stepped  back  and  pulled  the 
bell-rope,  ringing  the  bell.  He  then  went  to  the  other 
side  of  the  engine  to  see  if  Pittman  had  left  the  track,  and 
not  seeing  him,  returned  to  his  position  and  found  that  he 
had  been  hurt.  The  engineer  did  not  slacken  the  speed 
of  the  engine  when  the  fireman  hallooed  and  rang  the  bell, 
but  any  one  would  have  had  time  to  leave  the  track  after 
the  bell  rang,  if  he  had  paid  attention  to  it.  There  were 
steam-brakes  on  the  engine,  by  which  it  could  have  been 
stopped  in  five  or  six  feet  at  the  speed  at  which  it  was 
running.  There  was  a  conductor  whose  duty  it  was  to 
make  up  the  train.  He  was  not  with  the  engine  at  the 
time  of  the  injury,  but  gave  instructions  to  the  train-hand, 
as  was  very  often  done.  One  witness  for  the  defendant 
testified  that  he  was  engaged  on  behalf  of  the  Georgia  Rail- 
road in  the  same  position  as  Pittman  occupied  with  the 
Western  and  Atlantic  Railroad,  and  was  at  work  along 
with  him  just  before  the  accident;  that  Pittman  was  so 
drunk  that  he  could  not  walk  along  a  broad  plank  without 
staggering  from  side  to  side ;  that  he  urged  Pittman  to 
come  oat  from  between  the  tracks,  told  him  that  the  en- 
gine was  standing  very  near,  and  that  they  were  pulling 
backwards  and  forwards  all  the  time,  and  that  the  witness 
thought  he  had  better  step  out  on  the  other  side  until  the 
engine  got  out,  and  then  come  back  and  get  the  seals  on 
that  side ;  that  Pittman  continued  to  take  down  the  num- 
bers of  the  cars ;  that  the  witness  was  afraid  the  engine 
was  going  to  "pull  down,"  told  Pittman  that  he  had  better 
get  out,  and  took  hold  of  his  arm  to  urge  him  out ;  that 
Pittman  pulled  away,  saying,  "  I  can  take  care  of  myself;'' 
that  the  witness  said,  "  I  am  going  out,  and  you  can  go  if 
you  like,"  and  walked  around  the  car,  thinking  Pittman 
was  behind  him ;  that  he  heard  the  bell  ring,  looked  and 
did  not  see  Pittman,  heard  some  one  hallooing,  and  found 
that  Pittman  was  hurt. 

The  jury  found  for  the  plaintifi'  $5,500.00.    The  defend- 
ant moved  for  a  new  trial  on  seventeen  grounds,  the  sub- 
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Btance  of  which  are  stated  in  the  decision,  in  the  divisions 
where  they  are  discussed.  The  motion  was  overruled,  and 
defendant  excepted. 

Jos.  B.  Cumming;  Hillyer  &  Bro.,  for  plaintiff  in  error. 

Hopkins  &  Glenn,  for  defendant. 

Jackson,  Chief  Justice. 

This  action  was  brought  by  Mrs.  Pittman,  defendant  in 
error,  against  the  Georgia  Railroad  Company,  for  the  death 
of  her  husband  caused  by  the  running  of  a  switch  engine  and 
cars  in  the  yard  of  the  company.  Pittman  was  an  employ^ 
of  the  Western  and  Atlantic  Railroad  Company,  and  it  was 
his  duty  as  such  employe  to  be  in  the  yard  of  the  Georgia 
Company  to  take  the  numbers  of  cars  of  the  company  he 
served,  and  report  them  at  the  office  of  the  State  or 
Western  and  Atlantic  road.  The  jury  returned  a  verdict 
of  fifty-five  hundred  dollars,  and  on  the  refusal  to  grant  a 
new  trial  by  the  court,  the  Georgia  Company  excepted, 
and  assigns  for  error  that  refusal  on  the  grounds  taken  in 
the  motion  for  the  new  trial. 

There  are  many  grounds  alleged  in  the  motion,  but  they 
may  be  considered  under  three  heads — refusal  to  charge 
written  requests,  erroneous  charges  and  illegality  and  ex- 
cessiveness  of  the  verdict. 

1.  The  first  request  is,  in  effect,  that  the  wife  cannot 
recover  the  full  value  of  her  husband's  life,  but  there  must 
be  a  deduction  for  what  the  husband,  if  alive,  would  have 
spent  on  himself,  and  also  a  deduction  on  account  of  his 
capacity  to  labor  as  age  advanced ;  the  second  is,  that  the 
act  of  1878,  so  far  as  it  undertakes  to  give  her  more  than 
the  support,  or  its  equivalent,  which  she  would  have  de- 
rived from  him  alive,  is  unconstitutional ;  and  the  third 
is,  tha  ,  in  case  the  jury  found  applicable  the  doctrine  of 
apportionment  of  damages,  then  damages  would  be  dimin- 
ished in  proportion  to  the  amount  of  default  attributable 
to  the  husband. 
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The  first  and  third  requests  appear  to  us  to  be  substan- 
tially covered  in  the  general  charge.     It  is  complained  that 
the  first  is  modified  too  much,  because  it  is  alleged  that  the 
judge  left  it  to  the  jury  whether  a  person's  capacity  to 
earn  money  and  labor  successfully  would  be  diminished 
with  old  age.    We  are  of  the  opinion  that  it  does  depend 
a  good  deal  upon  the  character  of  labor  and  the  expectation 
of  life,  whether  that  capacity  would  be  diminished,  and 
how  much.     So  far  as  the  plaintifi^s  business  of  taking  the 
numbers  of  cars,  making  a  memorandum  of  them  in  a  book 
and  reporting  it,  is  concerned,  he  would  last  longer  prob- 
ably than  one  in  more  active  and  harder  physical  labor 
would  retain  the  capacity  to  work;  and  his  trading  ca- 
pacity, which  seems  from  the  evidence  to  have  increased  his 
salary  from  the  company  he  served,  would  also  endure 
longer  than  the  capacity  for  hard  labor.  It  is  very  question- 
able, to  say  the  most  for  the  plaintiff  in  error,  whether  a  bet- 
ter mode  of  settling  such  questions  could  be  desired  than  by 
referring  them  to  the  jury,  under  the  facts  of  each  case,  in 
respect  to  the  calling  and  sort  of  labor  the  deceased  follow- 
ed.    On  this  subject,  the  court  said  in  the  general  charge: 
"  I  further  charge  you,  gentlemen,  that,  in  making  this 
calculation  as  to  the  amount  plaintiff  would  be  entitled 
to  recover,     .     .     .     that  you  would  have  the  right,  and 
it  would  be  proper  for  you  to  consider  whether  or  not  the 
capacity  of  the  plaintiff's  husband  to  labor  and  earn  money 
would  have,  by  reason  of  advancing  years,  decreased,  and 
if  you  believe  under  the  evidence  that  it  would  have  de- 
creased in  the  same  proportion  as  you  believe  his  capacity 
to  labor  and  earn  money  would  have  diminished,  in  the 
same  proportion  would  it  be  proper  and  right  that  your 
verdict  and  finding  would  be  diminished ;"  and  in  another 
place,  the  judge  repeated  the  instruction  in  these  words: 
"  If  you  believe  from  the  evidence  that  the  capacity  of 
plaintifi^s  husband  would  have  decreased  by  reason  of  ad- 
vancing years,  then  it  would  be  your  duty  to  diminish  the 
amount  that  you  may  find  for  the  plaintiff."    It  strikes  us 
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that  the  charge  puts  the  point  fairly  before  the  jury  under 
the  facts  of  the  case. 

The  third  request  is  fully  given  in  the  general  charge. 

The  second,  relating  to  the  unconstitutionality  of  the  act 
of  1878,  allowing  the  wife  to  recover  the  full  value  of  her 
husband's  life,  should  not  have  been  given.  We  see  noth- 
ing unconstitutional  or  invalid  in  the  act.  And  in  constru- 
ing it,  the  judge  gave  the  full  measure  of  its  rights  to  the 
plaintiff  in  error  in  having  the  husband's  support,  while 
living,  deducted  from  the  recovery. 

2.  The  various  charges  excepted  to  in  the  9th,  30th,  11th 
and  13th  grounds  are  not  set  out  in  those  grounds, but  the 
errors  assigned  are  criticisms  upon,  and  deductions  from, 
the  general  charge,  wherein  it  deals  with  particular  subject- 
mattei*s.  On  comparing  them  with  the  general  charge,  we 
do  not  see  that  they  amount  to  much.  The  distincton  is 
clearly  drawn  between  that  negligence  which,  on  the  part 
of  plaintifTs  husband,  would  defeat  all  recovery,  and  that 
which  would  only  defeat  it  in  part.  In  the  one  case,  his  neg- 
ligence must  have  caused  the  disaster  itself  alone  ;  in  the 
other,  it  did  not  alone  cause  it,  but  the  company's  default, 
and  his  negligence,  together  did  the  work.  In  the  first 
case,  the  judge  instructed  the  jury  that  there  could  be  no 
recovery ;  in  the  second,  that  there  might  be,  but  that  it 
was  the  duty  of  the  jury  to  diminish  damages  in  propor- 
tion to  the  negligence  of  the  husband.  Substantially, 
these  views  are  clearly  given  to  the  jury,  thus  disposing 
of  the  criticism  in  the  9th  ground. 

In  reference  to  the  criticism  in  the  10th  ground,  it  in 
well  to  let  the  charge  speak  for  itself.  The  complaint  is 
that  the  judge  permitted  the  jury  to  go  outside  of  the  evi- 
dence in  respect  to  duration  of  life,  capacity  to  labor,  etc. 
The  court  said,  "  If  you  find  it  your  duty  to  find  for  the 
plaintiff*,  you  will  look  to  the  evidence  and  determine  from 
that  how  much  you  will  find.  You  will,  in  arriving  at  a 
conclusion,  look  to  the  evidence  as  to  the  age  of  plaintiflPs 
husband,  the  probable  length  of  his  life,  the  amount  that 
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he  earns  or  would  probably  earn  during  his  life,  and  the 
state  of  his  health."  We  are  unable  to  see  a  particle  of 
justification  for  the  criticism  in  this  portion  of  the  charge, 
and  the  plaintiflF  in  error  leaves  us  to  hunt  up  the  particu- 
lar part  criticised.  This  cannot  be  the  part  referred  to. 
Perhaps  it  is  another  part,  where  the  judge  tells  the  jury 
that  a  book  has  been  introduced  to  aid  in  calculations 
which  they  would  make,  wherein  he  told  them  that  they 
need  not  confine  themselves  to  that  book,  but  said,  "  You 
can  use  the  rules  in  that  book,  or  can  take  any  other  rules 
or  information  that  you  may  possess,  that  refers  to  making 
calculations,"  etc.  Surely  the  jury,  in  making  a  calcula- 
tion, may  apply  their  knowledge  or  information  of  arith- 
metic without  its  being  formally  introduced  in  evidence. 
Nor  can  we  find  in  a  careful  reading  of  the  charge  any  just 
ground  for  the  10th  ground. 

In  regard  to  the  diligence  of  the  respective  parties,  the 
court,  it  strikes  us,  was  fair  tc  both  parties,  and  there  is 
nothing  in  the  11  th  criticism.  As  before  remarked,  we 
think  that  the  charge  does  distinguish  between  negligence 
which  caused  and  that  which  contributed  only  to  the  in- 
jury, and  there  is  nothing  in  the  13th  ground. 

3.  The  error  alleged  in  the  12th  ground  struck  us  with 
some  force  during  the  argument,  but  on  examination  of 
the  whole  charge,  it  disappears.  The  point  made  is  that 
the  court  instructed  the  jury  that  if  the  oflBcers  of  the  com- 
pany were  at  fault  and  the  husband  at  fault,  they  "would 
be  authorized  to  make  such  reasonable  deduction,  if  you 
believe  both  parties  were  at  fault,  as  you  may  see  proper, 
from  the  amount  of  damages  that  you  may  find  in  the  case." 
The  point  is  that  the  statute  declares.  Code,  §3034,  "  If 
the  complainant  and  the  agents  of  the  company  are  both 
at  fault,  the  former  may  recover,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  him ;"  and  that  therefore  the  court 
merely  authorized  the  jury  to  do  what  the  statute  made 
imperative  upon  them. 
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But  the  fall  charge  does  tell  the  jury  what  the  law  is,  a 
few  paragraphs  before  this  excepted  to.  It  declares  to 
them,  "  If  the  complainant,  and  in  this  case  the  wife 
stands  in  the  stead  of  the  husband,  so  far  as  recovery  is 
concerned ;  if  the  deceased  in  this  case  and  the  agents  of 
the  company  are  both  at  fault,  the  plaintiflF  may  recover, 
but  the  damages  shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  fault  attributable  to  deceased. 
Now,  gentlemen,  apply  this  law  to  the  evidence  in  the 
case.  If  you  believe  from  the  evidence  that  the  injury 
to  deceased  was  done  by  his  own  consent,  or  caused  by  his 
own  negligence,  then  the  plaintiiF  cannot  recover.  Nor 
could  the  plaintiflF  recover,  if  the  deceased  could  Lave 
avoided  the  consequences  to  himself  by  the  exercise  of 
ordinary  care.  But,  gentlemen  of  the  jury,  if  you  be- 
lieve," etc.,  concluding  with  the  clause  excepted  to. 
So  that  the  court  laid  down  the  law  to  the  jury  just  as  it 
is  in  the  statute,  and  told  them  to  apply  it  to  the  facts, 
and  then  concludes  in  the  language  usual  among  circuit 
judges,  for  fear  of  expressing  or  intimating  an  opinion 
on  facts  to  the  jury,  ^^You  would  be  authorized,"  etc. 
Having  given  them  the  law,  its  imperative  requirement, 
as  their  authority,  the  judge  then  adds,  '^  You  are  author- 
ized," etc.,  meaning,  of  course,  "You  are  authorized  by 
this  law  just  given  you."  We  cannot  see  how  it  hurt  plain- 
tiflF in  error  by  any  misconception  which  the  jury  could 
have  had  of  this  entire  portion  of  the  charge,  taken  alto- 
gether. 

4.  The  fourteenth  and  fifteenth  grounds  attack  the  charge 
in  respect  to  the  measure  of  damages,  because  uncertain, 
and  especially  because  the  court  dwelt  on  annuities,  and 
did  not  call  attention  to  the  true  mode  of  calculating  the 
sum  the  widow  should  have  in  cash  as  her  recovery.  It 
must  be  conceded  that  the  charge  is  not  so  clear  on  this 
subject  as  is  desirable ;  and  the  criticism  of  the  very  able 
counsel  for  the  plaintiflF  in  error  is  founded  on  more  truth 
and  strength  than  elsewhere  in  the  numerous  exceptions 
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taken.  The  charge  on  the  subject  is  as  follows :  "  Now, 
gentlemen  of  the  jury,  as  has  been  before  stated,  if  you 
shall  find  for  the  plaintiflf,  it  would  not  be  proper  to  find 
the  amount  that  you  may  believe  from  the  evidence  that 
he  earned  each  year,  and  then  add  those  amounts  together, 
and  find  a  verdict  for  that  sum,  but  it  would  be  your  duty 
to  find  the  value  of  the  annuity.  That  is  to  say,  what 
sum  paid  to  him  now  in  cash  would  represent  the  yearly 
payments  if  the  deceased  had  lived.  You  will  perceive  that 
any  recovery  that  may  be  had  would  be  paid  now,  and 
that  you  arrive  at  what  sum  you  should  pay  him  by  first 
determining  the  length  of  time  he  would  live,  and  this 
sum,  as  it  would  have  been  paid  to  his  wife,  as  she  would 
have  been  entitled  to  it  yearly,  it  would  be  improper  to 
give  her  the  amount  that  you  may  find  that  he  earned 
yearly  added  together.  A  book  has  been  introduced  in 
evidence  to  aid  you  in  making  a  calculation,  in  order  to 
find  out  the  present  value  of  the  annuity.  You  can  use 
the  rules  in  that  book,  or  you  can  take  any  other  rules  or  in- 
formation that  you  may  possess,  that  refers  to  making  cal- 
culations under  the  rules  of  law  that  I  have  given  you,  and 
from  all  the  information,  the  best  information  you  can  com- 
mand, find  the  present  value  of  the  annuity.  As  an  illus- 
tration, and  as  an  illustration  only,  if  you  believe  from  the 
evidence  that  the  plaintiflF  is  entitled  to  recover,  suppose, 
for  example,  that  she  is  entitled  to  recover  on  the  basis  of 
five  hundred  dollars,  or  one  hundred  dollars,  say  one  hun- 
dred dollars,  and  yet  if  you  find  that  the  one  hundred 
dollars  would  not  be  due,  as  an  illustration,  for  five,  eight 
or  nine  years,  you  should  find  an  amount,  its  present  value 
to  date,  as  put  at  interest  would  make  the  one  hundred 
dollars  at  the  end  of  five,  eight  or  nine  or  any  other  num- 
ber of  years  you  may  believe  from  the  evidence  the  hus- 
band of  plaintiff"  would  probably  have  lived." 

It  will  thus  be  seen  that  the  charge  on  this  subject  is 
not  very  clear,  but  the  view  of  the  court,  as  expressed,  did 
not  hurt  the  plaintiflF  in  error.    The  confusion  arises  prin- 
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cipally  from  the  use  of  the  word  annuity,  rather  than  the 
sum  which  would  produce  it.  It  is  that  sum  for  which 
the  suit  is  brought,  that  the  plaintiflF  below  is  entitled  to 
recover.  This  sum  is  the  value  of  the  life  of  deceased, 
which,  by  the  plain  words  of  the  act  of  1878,  Code,  §2972, 
she  is  entitled  to  recover.  Nor  is  it  a  mere  life  estate  in 
that  sum,  but  the  fee,  so  to  speak,  the  entire  interest  in  it 
for  her  and  her  heirs,  and  not  a  sum  whose  principal  is  to 
be  exhausted  at  her  death  by  encroachments  upon  it  in  the 
annual  usufruct  of  its  interest.  The  statute  means  the 
entire  value  of  that  life  in  plain  and  unmistakable  words, 
and  it  was  meant  to  remedy  the  rule  formerly  prescribed 
by  this  court  that  the  family  could  only  recover  the  value 
of  the  life  to  it ;  that  is,  the  annual  support  they  would 
get  out  of  his  labor ;  and  on  the  suggestion  of  the  confu- 
sion in  the  charge  by  Mr,  Glenn  on  this  point  at  its  close, 
the  judge  laid  down  the  rule  of  the  statute,  and  the  rule 
recognized  by  this  court  in  TAe  Savannah^  Florida  and 
Western  Railroad  vs.  Stewart,,  7 1  Ga.^  427,  to-wit :  "  You 
will  find  the  present  value  of  the  life  of  the  plaintiff's  de- 
ceased husband,  whatever  you  may  believe  from  the  evi- 
dence that  is."  So  that  if  the  charge  was  confused  before, 
it  was  confused  to  the  detriment  of  the  defendant  in 
error,  and  was  set  right  in  the  last  sentence  of  the  charge. 

This  disposes  of  the  fourteenth,  fifteenth  and  sixteenth 
grounds,  leaving  only  the  grounds  that  the  verdict  is  con- 
trary to  the  charge,  the  law  and  the  evidence  and  is  ex- 
cessive. 

5.  It  is  supported  by  sufficient  evidence  to  uphold  it, 
endorsed  as  it  is  by  the  presiding  judge.  The  conductor 
was  absent  and  unaccounted  for.  The  engineer  failed  to 
stop  the  train  when  the  fireman  cried  out, "  look  out ! " 
and  jerked  the  bell.  The  brakeman  did  not  tell  him  a  man 
was  on  the  track,  a  car-length  or  two  before  the  car  which 
was  backing  upon,him,  and  thus  he  was  negligent  of  human 
life.  The  agent  and  servant  of  the  plaintiff  in  error  left 
the  man,  who  was  killed  soon  after,  drunk,  as  he  thought 
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and  swore,  without  warning  the  engineer  that  he  was  in 
danger,  though  he  did  warn  the  deceased.  If  drunk, 
he  should  have  been  the  more  diligent  in  letting  the  en- 
gineer know  of  his  being  in  danger;  if  sober,  he  should 
have  told  that  he  was  there,  and  in  danger.  More  espe- 
cially was  this  his  duty,  as  he  was  helping  the  deceased  in 
business  in  which  both  were  engaged,  deceased  being  the 
servant  and  agent  of  another,  and  he  the  servant  and 
agent  of  the  plaintiff  in  error. 

Therefore,  the  presumption  of  negligence  which  the  law 
attaches  to  the  plaintiff  in  error,  so  far  from  being  rebutted, 
was  strengthened  by  the  evidence. 

That  there  was  contributory  negligence  on  the  part  of 
deceased  appears.  Yet  he  was  on  duty,  and  in  the  line  of 
his  employment  by  the  St^te  Road,  and  on  the  track  where 
the  evidence  shows  he  should  have  been,  and  there  is 
nothing  going  to  show  that  he  saw  or  knew  of  the  approach 
of  the  train.  The  strongest  circumstance  against  him  is 
the  effort  that  the  servant  and  agent  of  the  plaintiff  in 
error  at  work  with  him  made,  according  to  his  testimony, 
to  get  him  away,  and  the  warning  he  gave  that  the  train 
would  come  back  on  that  track ;  but  it  was  for  the  jury  to 
criticise  and  scrutinize  his  testimony,  and  give  it  the  credit 
they  thought  it  entitled  to,  and  his  testimony  about  the 
drunkenness  of  the  deceased  really  is  subject  to  doubt,  and 
contradicted  by  other  witnesses,  and  casts  a  shadow  on  all 
he  said  on  the  stand. 

The  conclusion  reached  is  that  the  evidence,  and  there* 
fore  the  law,  supports  a  verdict  for  the  defendant  in  error. 

Nor  is  the  verdict  excessive.  The  value  of  a  husband's 
life  to  his  widow,  with  an  expectancy  of  over  twenty  years 
longer  life,  and  an  annual  income  from  his  work  of  various 
sorts,  approaching  a  thousand  dollars,  deducting  from  it 
such  contributory  negligence  as  the  jury  had  the  right  to 
estimate  and  deduct,  as  well  as  the  support  of  himself,  and 
taking  into  consideration  the  effect  of  advancing  age,  which 
the  court  instructed  the  jury  they  should  also  deduct,  is 
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not  excessive  at  fifty-five  hundred  dollars — at  least,  not 
80  much  so  as  would  authorize  this  court  to  overrule  the 
jury  and  court  below  in  their  estimate  of  it. 
Judgment  affirmed. 


Kyle  &  CoMPAi<nr  vs.  Montgombry  et  aL 


78  837 
106  411 
1109  355 
109  856 


1  A  by  law  of  a  corporation  provided  that  stock  therein  could  only 
be  transferred  by  a  surrender  of  the  certificates,  and  on  the  trans- 
fer book  of  the  company  kept  in  its  office,  by  the  person  in  whose 
name  the  stock  appeared  or  by  an  authorized  legal  attorney.  An- 
other by-law  reserved  a  lien  on  the  stock  and  restricted  its  assign- 
ment until  all  debts  due  by,  or  demands  against  the  person  holding 
the  stock  should  be  fully  paid  to  the  company.  The  holder  of 
stock  contracted  a  debt  and  made  a  note  therefor,  reciting  in  it  that 
he  had  deposited  with  the  creditor  as  collateral  security  twenty 
shares  of  stock.  On  the  back  of  the  certificate  was  endorsed  an 
assignmenti  leaving  the  name  of  the  transferee,  the  number  of 
shares  and  the  date  blank.  It  did  not  appear  that  the  creditor  had 
actual  possession  of  the  stock.  The  holder  of  the  stock  was  in- 
debted to  the  company,  and  the  debt  was  not  discharged  until  after 
the  stock  was  attached.  Another  creditor  of  the  stockholder  sued 
out  an  attachment  against  him,  which  was  levied  on  some  of  the 
stock,  and  garnishments  served  both  on  the  company  and  on  the 
other  creditor.  After  the  execution  of  the  attachment,  the  com- 
pany delivered  to  the  other  creditor  twenty  shares  of  stock,  ten  of 
which  had  been  issued  in  the  name  of  the  defendant  and  ten  to 
his  wife,  this  being  much  more  than  such  creditor's  claim : 

Held,  that  after  the  execution  of  the  attachment,  the  other  creditor 
had  no  right  to  appropriate  more  of  the  stock  hypothecated  than 
was  sufficient  to  pay  the  debt  held  against  the  defendant.  The 
remainder  belonged  to  him,  and  was  subject  to  the  attachment. 

2.  A  "boss"  or  director  of  an  entire  department  of  an  extensive  fac- 
tory, employing  and  discharging  the  hands  who  work  under  him, 
to  the  number  of  one  hundred  and  fifty,  who  receives  a  monthly 
salary  of  one  hundred  dollars,  although  payable  at  the  end  of  every 
two  weeks,  and  who  is  not  required  to  do  manual  labor,  but  is  ex- 
pected, from  his  skill  and  intellectual  fitness,  to  direct  the  work  of 
the  operatives  under  him,  is  not  to  be  regarded  as  a  journeyman 
mechanic  or  day  laborer,  within  the  meaning  of  the  statute  which 
exempts  the  daily,  weekly  or  monthly  wages  of  such  persons  from 
garnishment. 

(a.)  Were  it  an  original  question,  this  court  would  hesitate  to  hold 
V  73-23 
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that  the  classes  of  persons  embraced  included  overseers  and  cleric 
in  stores ;  and  the  mlings  already  made  will  not  be  farther  en- 
larged. 

8.  The  property  of  a  non-resident  debtor  in  the  hands  of  a  party  in 
this  state  is  subject  to  garnishment,  and  an  exepiption  from  garnish- 
ment declared  by  the  law  of  the  forum  will  not  apply  in  favor  of 
such  non-resident  debtor,  unless  by  express  statutory  enactment. 
Exemption  from  such  liability  is  a  personal  privilege  as  contradis* 
tinguis^ed  from  a  right,  and  the  laws  conferring  it  have  no  extra- 
territorial force.  They  are  treated  as  part  of  the  remedies  for  the 
collection  of  debts,  are  in  furtherance  of  state  policy,  and  can  have 
only  a  local  application. 

(a.)  In  such  a  case,  where  the  property  of  a  resident  of  another  state 
is  found  in  this  state,  he  cannot  claim  the  exemption  laws  of  this 
state  as  against  a  garnishment,  but  in  this  respect  reciprocity  is 
comity. 

(&.)  The  right  of  the  widow  of  a  non-resident  to  dower  stands  on  a 
different  basis. 
October  21,  1884. 

Oorporations.  Stock.  Debtor  and  Oreditor.  Ck>llat- 
eral  Security.  Garnishment.  Wages.  Olerks.  Over- 
seers. Before  Judge  Wilus.  Muscogee  Superior  Court. 
May  Term,  1884. 

Beported  in  the  decision. 

Hatcher  &  Peaboby,  for  plaintiffs  in  error,  cited  18  N- 
T.,  200;  11  Id.,  148;  7  Am.  R,  137;  22  Id.,  47;  1  Id.j 
115 ;  Code,  §§1474,  2007  (f) ;  68  Oji.,  158 ;  56  Id.,  210 ;  60 
Id.,  70;  4  Conn.,  544;  2  Id.,  579;  6  Id.,  246;  6  Id.,  662; 
46  Am.  R,  433 ;  30  Oa.,  99 ;  54  M,  139 ;  70  Id.,  741 ;  71 
Id.,  748;  Thomp,  Homestead,  §§865-6,  864,  863,  820,  23; 
43  Iowa,  385;  56  Oa.,  238  ;  Bates  vs.  Bates  (Sept.  Term, 
1884) ;  31  Am.  R,  503;  33  Id.,  349;  24  Id.,  189;  68  Oa., 
839 ;  5  Penn.,  1 17 ;  72  Oa.,  740 ;  21  Ala.,  261 ;  31  Am.  R., 
406,  278;  11  Ala.,  164;  49  Id.,  174;  43  Iowa,  385;  26 
Ohio,  347;  Cooley  Const.  lim.,  492;  56  Oa.,  96;  54  Id.j 
358;  71  Id.,  628  ;  8  Iowa,  141 ;  20  Am.  R,  65,  30,  462 ;  1 
Wood  C.  C,  537;  1  Wood,  309,  326 ;  16  Wall.,  36  ;  Code, 
§§1662,  9 ;  34  Oa.j  618;  Story  Confl.  Laws,  §3798  et  seq. 
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GoBTCHius  &  Ohappbll  ;  Pbabody  &  Brannon,  for  de- 
fendants, cited  Code,  §3664 ;  61  (?a.,  277 ;  57  Id.,  96 ;  Oode, 
§1763 ;  60  Oa.,  526. 

Hall,  Justice.  ^ 

Eyie  &  Co.  sued  out  an  attachment  on  the  13th  day  of 
June,  1883,  against  Montgomery,  as  a  member  of  the  firm 
of  Johnson  &  Co.,  upon  the  ground  that  Montgomery  re- 
sided out  of  this  state,  and  was  a  resident  of  the  state  of 
Alabama.  On  the  same  day  the  writ  was  executed  by  at- 
taching eight  shares  of' the  stock  of  the  Pioneer  Co  opera- 
tive Company,  as  the  property  of  defendant,  and  by  serv- 
ing a  summons  of  garnishment  on  ^'  The  Eagle  &  Phoenix 
Manufacturing  Opmpany,"  and  also  on  "  The  Eagle  & 
Phoenix  Savings  Bank."  On  the  12th  day  of  November, 
1883,  W.  H.  Young,  as  president  of  the  Eagle  &  Phoenix 
Manufacturing  Company,  and  also  of  the  Savings  Bank^ 
answered  this  summons,  and  in  his  answer  denied  that  the 
latter  was  indebted  to  the  defendant  or  had  any  effects 
belonging  to  him  subject  to  the  garnishment;  admitted 
that  the  compariy  at  the  service  of  the  summons  was  in- 
debted to  defendant  the  sum  of  $33.76,  and  that  since  that 
time,  but  previous  to  the  answer,  it  had  become  indebted 
to  him  in  the  further  sum  of  $476.25,  for  "  daily  labor," 
and  that  these  two  sums  aggregated  $610.00.  The  answer 
claimed  that  defendant  was  a  laborer  working  by  the  day 
for  said  company,  and  that  these  amounts  were  due  him 
from  day  to  day,  and  that,  in  order  to  retain  his  services^ 
the  company  paid  to  him  the  said  sums  as  daily  wages,  as 
it  was  advised  it  had  a  right  to  do. 

The  plaintiffs  traversed  the  company's  answer  to  the 
garnishment,  and  in  their  traverse  alleged : 

(1.)  That  defendant  was  not  a  daily  laborer,  but  was  an 
officer  and  superintendent  of  a  department  in  gamishee'd 
factory. 

(2.)  That  defendant,  if  a  daily  laborer,  is  not  entitled 
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to  have  a  portion  of  his  wages  exempted  from  the  garnish- 
ment, because  he  is,  and  was  at  the  time  of  suing  out  said 
attachment,  a  non-resident  of  this  state,  and  was  then  and 
is  now  a  citizen  of  the  state  of  Alabama ;  that  by  the  laws 
of  that  state,  a  daily  laborer's  exemption  of  wages  cannot 
•exceed  twenty-five  dollars  per  month,  which  is  all  that 
would  be  allowed  a  citizen  of  Georgia  whose  property  was 
garnished  therein,  if  anything  at  all  would  be  allowed, 
and  that  by  comity  of  states  no  more  should  be  allowed 
here  to  a  citizen  of  Alabama  than  would  be  allowed  in 
that  state  to  a  citizen  of  Georgia. 

The  Eagle  &  Phoenix  Manufacturing  .Company,  on  the 
16th  of  May,  1884,  claimed  five  of  the  eight  shares  of  the 
stock  of  the  Pioneer  Co-operative  Company  attached.  The 
plaintiffs  in  attachment  joined  issue  with  the  claimants. 
The  issues  thus  formed,  both  upon  the  garnishment  and 
traverse  and  the  claim,  were,  by  consent  of  parties,  sub- 
mitted to  the  determination  of  the  presiding  judge,  both 
as  to  questions  of  law  and  fact,  without  the  intervention 
of  a  jury,  who,  after  hearing  the  evidence  in  the  case, 
found  the  stock  claimed  not  subject,  and  also  found  in 
favor  of  the  garnishee  and  against  the  plaintiffs  the  issue  . 
on  the  traverse  of  its  answer  to  the  garnishment.  No  mo- 
tion was  made  for  a  new  trial,  and  this  judgment  of  the 
superior  court  is  brought  here  by  writ  of  error  for  review. 

1.  Whether  the  claim  to  any  portion  of  the  stock  of  the 
Pioneer  Co-operative  Company  was  good  depends  entirely 
upon  the  sufficiency  of  the  assignment  of  the  same  to  the 
claimant  and  the  date  thereof.  According  to  a  by-law  of 
that  company,  which  was  put  in  evidence,  its  stock  could 
be  transferred  only  by  a  surrender  of  the  certificate,  and 
on  the  transfer  book  of  the  company,  which  was  kept 
in  its  office,  by  the  person  in  whose  name  the  stock  appears 
or  by  an  authorized  legal  attorney.  There  is  certainly  no 
evidence  of  any  transfer  of  defendant's  stock  to  claimant 
in  accordance  with  the  requirements  of  this  by-law.  On 
the  back  of  this  certificate,  there  is  a  transfer,  signed  by 
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defendant  and  attested  by  "  O.  S.  Jordan,"  which  is  left 
blank  as  to  the  name  of  the  transferee,  the  number  of 
shares  assigned,  and  as  to  the  date  of  the  assignment.     It 
seems  that  on  the  17th  day  of  April,  1883,  the  defendant 
gave  the  Eagle  &  Phoenix  Manufacturing  Company  his 
note  for  $190.00,  due  at  twelve  months,  which  recited  that 
he  had  deposited  with  them  as  collateral  security  for  the 
debt  twenty  shares  of  the  stock  of  the  Pioneer  Oo-opera 
tive  Company;  that  they  had  actual  possession  of  this 
stock  nowhere  appears;  on  the  contrary,  it  is  pretty  evi- 
dent from  the  testimony  they  did  not.     Another  by  law  of 
'ttie  Pioneer  Company  reserves  a  lien  on  this  stock,  and 
restricts  its  assignment  until  all  debts  du3  or  demands  of 
'tlxe  person  holding  the  stock  to  the  company  sh  ill  be  fully 
I>^d;  that  the  defendant,  the  holder  of  this  stock,   was 
indebted  to  the  company,  appears  from  the  evidence  of  its 
I>xesident,  who  shows  that  this  debt  was  n'>t  discharged 
^:»:iitil  some  time  after  the  stock  was  attached  at  the  plain- 
ti-ifTs  suit.     On  the  23d  of  April,  1884,  the  Pioneer  Com- 
X^^iny  received  from  the  Eagle  &  Phoenix  Manufacturing 
^I^orapany  twenty  shares  of  stock,  ten  shares  of  which 
"^^"ere  issued  to  defendant  and  ten  shares  to  his  wife.     In 
^■^^ference  to  this  assignment,  left  blank  as  to  date  and  as 
t<:>  the  name  of  the  assignee,  the  president  of  the  Pioneer 
^^ompany  says'  that  he  saw  it  made,  but  never  saw  the 
^^^ote,  for  the  payment  of  which  it  was  pledged  to  the  man- 
^^  :f acturing  company;  it  was  signed  at  the  time  the  note  was 
^  v^pposed  to  have  been  given ;  must  have  been  signed  two 
^^^ars  ago,  long  before  plaintiffs'  attachment  was  served, 
-t  t  will  be  remarked  that  the  note  in  rjuestion  bears  date 
^^Vi  the  17th  of  April,  1883,  and  that  the  attachment  was 
^•^rved  on  the  13th  of  June  following;  the  trial  at  which 
*^Vi.e  witness  testified  was  had  on  the  19th  of  May,  1884; 
^i:id  these  dates  show  that  his  account  of  the  matter  could 
*>ot  have  been  correct;  his  memory  as  to  the  time  was  cer- 
^^^idniy  inaccurate  and  perhaps  frail.     The  claimant  held  no 
^ther  debt  against  the  defendant,  as  shown  by  this  record, 
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than  the  small  debt  of  one  handred  and  ninety  dollars,  for 
which  it  seems  to  have  secured  to  itself  stock  of  the  value 
of  between  $900  and  $1,000,  and  this  too  after  the  service 
of  plaintiffs'  attachment.  Defendant  paid  his  debt  to  the 
Pioneer  Company  after  the  service  of  plaintiffs'  attach- 
ment. Two  shares  of  this  stock,  at  its  sworn  market  value, 
would  have  been  nearly,  if  not  quite,  sufficient  to  pay  this 
note.  What  was  the  amount  of  the  demand  of  the  Oo-opera- 
tive  Company  against  the  defendant  does  not  appear,  but 
whatever  it  was,  it  was,  according  to  the  evidence,  paid  by 
him ;  out  of  what  fund,  or  how  procured,  is  not  shown.  These 
circumstances  give  to  this  transaction  with  the  claimant  a 
very  suspicious  appearance,  requiring  explanation  before 
the  claimant  is  entitled  to  the  stock  as  against  these  attach- 
ing creditors.  It  follows  that  the  court  erred  in  his  judg- 
ment in  finding  for  the  claimant.  The  dealings  between 
these  parties  seem  to  have  been  conducted  with  a  full 
knowledge  of  the  requirements  of  the  by-laws  of  the 
Pioneer  Company  in  relation  to  the  conditions  upon  which 
its  stock  could  be  transferred.  After  the  execution  of  this 
attachment,  the  Eagle  &  Phcenix  Manufacturing  Company 
had  no  right  to  appropriate  more  of  the  stock  hypothecated 
than  was  sufficient  to  pay  the  debt  it  held  against  the  de- 
fendant ;  the  remainder  belonged  to  him,  and  was  subject 
to  the  attachment.  So  far  from  observing  this  just  and 
equitable  rule,  this  manufacturing  company,  in  total  dis- 
regard of  the  rights  of  the  plaintiffs,  managed  to  appro- 
priate to  itself,  not  only  the  entire  ten  shares  of  the  de- 
fendant's stock,  but  also  ten  shares  issued  in  the  name  of 
his  wife.  This  transaction,  on  its  very  face,  affords  evi- 
dence of  unfairness,  and  an  intent  to  delay  and  hinder  the 
plaintiffs  in  the  collection  of  their  debt,  and  which,  with- 
out satisfactory  explanation,  would  subject  the  property 
claimed,  at  least  to  the  extent  of  any  excess  beyond  the 
claimant's  demand  against  the  defendant,  as  it  existed 
when  the  attachment  was  served. 

The  liability  of  the  Pioneer  Company,  growing  out  of^ 
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the  service  of  the  attachment  and  its  participation  there- 
after in  the  dealings  between  the  defendant  and  claimant 
in  reference  to  the  stock  attached,  is  a  question  not  made 
by  the  record,  and  upon  which  we  pass  no  judgment. 

2.  It  is  undeniable  that  the  wages  of  "journeymen  me- 
chanics "  and  "  day  laborers,"  which  are  payable  daily, 
weekly  or  monthly,  whether  in  the  hands  of  their  em- 
ployers or  others,  are  exempt  from  liability  to  the  process 
of  garnishment.  Code,  §3554.  But  we  do  not  think  that 
the  boss  or  director  of  an  entire  department  of  an  exten- 
sive factory,  employing  and  discharging  the  hands  who 
work  under  him,  to  the  number  of  one  hundred  and  fifty 
or  two  hundred,  who  receives  a  monthly  salary  of  ono 
hundred  dollars,  although  that  salary  is  payable  at  the  end 
of  every  two  weeks,  who  is  not  required  to  do  manual  labor, 
but  is  expected,  from  his  skill  and  intellectual  fitness,  to 
direct  the  work  of  the  operatives  under  him,  is  to  be  re- 
garded ^ther  as  journeyman  mechanic  or  day  laborer  with- 
in the  meaning  of  this  statute.  The  meaning  of  these  terms 
was  sufficiently  enlarged  when  they  were  made  to  embrace 
the  overseer  of  a  plantation,  who  not  only  directed  the 
operations  of  the  hands  employed,  but  labored  with  them, 
and  also  clerks  employed  in  stores.  25  Ga.y  571 ;  46  /d.<f 
466 ;  51  7rf.,  576.  To  apply  this  to  the  case  of  this  de- 
fendant would  be  to  extend  its  scope  beyond  kny  meaning 
ever  contemplated  by  the  legislature  in  using  the  terms 
*•  journeymen  mechanics''  and  *'day  laborers,"  and 
would  embrace  civil  engineers,  master  machinists,  archi. 
tects,  superintendents  of  stores  and  counting  houses,  of 
railways  and  railway  shops,  etc.  Further  than  this 
court  has  already  gone  in  this  direction,  we  do  not  propose 
to  go,  and  were  the  application  of  this  provision  to  over- 
seers on  plantations  and  to  clerks  iu  stores  an  original 
question,  we  should  hesitate  long  before  giving  them  the 
benefit  of  it.  To  this  extent  the  court  has  already  gone, 
and  we  feel  obliged  to  follow  the  precedents  thus  set;  we 
can,  however,  make  no  others  by  what  we  consider  ^^(f^QQQJp 
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tremely  liberal,  if  not  a  loose  construction  of  the  terms  in 
question. 

3.  It  is  well  settled,  too,  that  the  property  of  a  non- 
resident debtor  in  the  hands  of  a  party  in  this  state  is  sub- 
ject to  garnishment.  In  Molyneuxvs.  Seymour^  Fanning 
(&  Co.^  30  Oa.^  440,  this  principle  was  recognized,  Lump- 
kin, J.,  who  delivered  the  opinion,  remarking,  "If  a  non- 
resident debtor  have  property  in  the  hands  of  another,  it 
may  be  reached  by  garnishment,  the  property  itself,  as 
well  as  the  garnishee,  being  within  the  jurisdiction  of  the 
court,"  and  citing  numerous  text-writers  and  cases  from 
other  states  to  the  point.  While  this  is  true,  it  would  be 
difficult,  if  not  impossible,  to  find  any  case  in  which  exemp- 
tion from  garnishment,  declared  by  the  law  of  the  forum, 
has  been  applied  in  favor  of  such  non-resident  debtor,  un- 
less by  express  statutory  enactment.  Exemption  from 
such  liability  is  a  personal  privilege  as  contradistinguished 
"  from  right's  (Cooley's  Const.  Lim.,  5th  Ed.,  491 ,  492), and  the 
laws  conferring  it  have  no  extra-territorial  force;  they  are 
merely  treated  as  being  a  part  of  the  remedy  for  the  col- 
lection of  debts,  and  are  in  furtherance  of  state  policy,  and 
can  have  only  a  local  application.  21  Ala.  R.,  261.  Dar- 
gan,  0.  J.,  who  delivered  the  judgment  of  the  court  in  that 
case,  which  is  much  like  this  in  -its  facts,  ruled  distinctly 
that,  although  the  property  attached  was  exempt  from 
levy  and  sale  by  the  laws  of  the  defendant's  domicile,  yet 
the  act  exempting  it  was  "  local,"  and  could  only  protect 
the  property  exempted  by  it  irom  execution  so  long  as  the 
property  remained  within  the  limits  of  that  state ;  but 
when  it  passed  beyond  her  jurisdiction,  it  then  lost  the  pro- 
tection of  her  statute,  and  by  being  carried  into  the  state 
where  it  was  taken  in  execution,  the  owner  did  not  acquire 
a  right  to  the  exemption  provided  by  the  laws  of  that  state. 

The  decisions  of  the  courts  of  Alabama,  and  many  other 
states,  to  the  same  effect,  are  numerous,  and  seem  to  have 
been  well  considered. 

The  defendant  in  this  case  is  a  resident  of  Alabama,  and 
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we  have  seen  that  this  state  does  not  extend  the  immunities 
and  privileges  of  its  exemption  laws  to  citizens  and  resi- 
dents of  other  stales,  whose  property  is  found  in  that  state. 
Under  the  comity  of  states,  therefore,  a  citizen  and  resident 
of  Alabama  cannot  claim  the  benefit  of  our  exemption 
laws,  when  his  property  happens  to  be  seized  on  process 
here.  In  this  respect  '•  reciprocity  is  comity."  This  is  the 
idea  embodied  in  our  Code,  §§9, 1662,  and  which  is  ably 
discussed  by  Harris,  J.,  in  Jackson  vs.  Johra^on  et  al^  34 
Oa.,  611  to  523. 

The  right  of  the  widow  of  a  non-resident  to  dower  in 
lands  of  which  her  husband  died  seized  and  possessed 
in  this  state  stands,  not  upon  the  general  terms  of  the 
law  recognizing  it,  but  upon  the  principle  that  it  is  a 
complete  vested  right  in  property,  of  which  she  cannot 
be  deprived  without  impairing  the  obligation  of  the  con- 
tract out  of  which  it  spraqg,  and  under  which  it  was  con- 
summated; this  is  beyond  the  scope  of  legislative  powers. 
60  Ga.^  526,  and  citations.  The  exemption  in  question 
confers  no  such  right,  but  is  a  ^*  privilege,  a  mere  grace 
and  favor  "  bestowed  by  the  state,  and  is  dependent  on  its 
will ;  it  pertains  to  the  remedies  afforded  by  its  legislation. 
54  Ga.,  355,  358,  359  ;  36  Id.,  94, 96,  97.  As  was  well  re- 
marked in  this  last  case,  "debtors  have  no  vested  rights  not 
to  pay  their  debts.  What  they  have  and  what  they  acquire 
in  the  state  may  be  subject  to  legal  process  for  the  satisfac- 
tion of  creditors.  If  the  state  will  furnish  the  process,  and 
allow  it  to  run,  nothing  that  debtors  own  is  beyond  its 
reach ;  ...  an  exemption  which  exists  by  statute  may 
be  withdrawn  by  statute." 

We  find  that  there  was  error  in  sustaining  the  claim 
interposed  to  the  stock  attached,  and  also  in  determining 
the  issues  made  upon  the  traverse  of  the  answer  to  the 
garnishment  against  the  plaintifi's  and  in  favor  of  the  de- 
fendant, whose  claim  to  exemption  was  made  by  the  gar- 
nishee. The  plaintiffs  were  entitled  to  judgment  against 
the  garnishee,  upon  the  evidence  in  the  case,  upon  both 
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the  grounds  above  set  forth ;  and  there  should  be  another 
hearing  of  the  claiih  issue.    It  is  not  essential  to  decide 
other  questions  made  in  the  case. 
Judgment  reversed. 


Kknkei^y  vs.  MoOabthy. 

I    73    346 

fi^  687  -^  discharged  employ^  claimed  that  hia  contract  of  employment ' 

' — for  a  year,  payable  each  month,  and  that  he  was  wrongfully  dis- 

charged. The  employer  defended  on  the  ground  of  incompetency 
of  the  employ^,  and  claimed  that  he  had  a  right  to  discharge  him. 
On  the  first  day  of  January,  the  employ 6  obtained  permission  to 
absent  himself  from  his  place  of  business,  and  on  the  evening  of 
that  day  the  discharge  took  place.  At  the  end  of  the  month,  the 
emp1oy6  brought  suit  for  the  wages  of  that  month,  and  obtained 
judgment,  which  was  paid.  This  suit  was  defended  on  the  ground 
above  stated.  Subsequently  the  employ^  again  sued  for  other 
months  during  the  year,  and  the  defence  was  substantially  the 
same  as  before : 
Held^  that  the  decision  in  the  first  case  was  conclusive  as  to  those  de- 
fences in  the  second. 
(a.)  It  did  net  alter  the  case  that  the  justice  testified  that  he  ren- 
dered the  judgment  in  the  first  case  solely  on  the  ground  that 
the  plaintiff  had  rendered,  or  been  excused  from  rendering,  one 
day's  service  in  the  month  for  which  suit  was  then  brought.  The 
reason  of  the  justice  is  immaterial ;  but  the  effect  must  be  detail 
mined  from  the  judgment  itself  and  the  issues  involved  in  it. 

Decembers,  1884. 

Master  and  Servant.  Contracts.  Judgment.  Res  adr 
jttdicata.  Before  Judge  Harden.  City  Court  of  Savan- 
nah.   May  Term,  1884. 

McCarthy  brought  suit  against  Kennedy  on  an  open 
account  as  follows : 

"For  salary  as  clerk  for  the  months  of  February,  March,  April  and 

May,  1883,  four  months,  at  $50  per  month $  200  00 

Cr. 
By  cash  received  from  other  emplo3rment $    20  00 

To  balance , , , i  180  00*'   > 
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Defendant  pleaded  the  general  issue ;  and  that  tlie  plain- 
tiff had  represented  that  he  was  competent  to  discharge 
the  daties  for  which  he  was  employed,  that  is  to  keep  the 
books  pertaining  to  the  business  of  defendant  as  a  tailor, 
to  make  entries  of  measurements  taken  by  defendant  of 
his  customers,  and  to  attend  to  the  business  of  a  clerk  for 
him,  but  that  plaintiff  was  incompetent,  and  faile^  to 
comply  with  his  contract,  and  therefore  defendant  dis- 
charged him. 

The  evidence  under  the  pleas  filed  was  conflicting; 
especially  as  to  whether  the  term  of  employment  was  for 
a  year  at  $60.00  per  month,  or  whether  it  was  to  continue 
as  long  as  the  plaintiff  suited  the  defendant ;  and  also  as  to 
plaintiff's  competency. 

It  was  shown  that  plaintiff  brought  suit  in  a  justice's 
court  at  the  end  of  January,  1883,  for  the  salary  claimed 
by  him  for  that  month ;  that  defendant  relied  on  substan- 
tially the  same  defences  as  those  now  pleaded  ;  and  that 
plaintiff  recovered  judgment,  which  was  paid.  Thejustice 
testified  that  he  based  his  judgment  solely  on  the  ground 
that  plaintiff  had  entered  on  his  service  for  the  month  of 
January  before  he  was  discharged,  and  that  there  was  no 
need  to  pass  on  other  questions. 

The  verdict  was  in  favor  of  plaintiff  for  $180.00  princi- 
pal. Defendant  moved  for  a  new  trial,  which  was  refused, 
and  he  excepted. 

Garrard  &  Meldrim,  for  plaintiff  in  error. 
Denmark  &  Adams,  for  defendant. 
Hall,  Justice. 

This  suit  was  brought  to  recover  wages  alleged  to  be  due 
from  the  defendant  to  the  plaintiff  for  services  rendered 
by  the  latter  as  a  general  clerk  about  the  tailoring  estab- 
lishment of  the  former.  The  defence  was  that  the  plain- 
tiff, on  trial,  proved  himself  incompetent  to  discharge  tljftyGoOQlc 
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duties  of  keeping  correctly  and  truly  and  in  a  faithful  and 
business-like  manner  the  books  pertaining  to  defendant's 
business  as  a  tailor,  to  make  entries  of  measurements  taken 
by  defendant  of  his  customers,  and  to  attend  to  collecting 
the  accounts  of  the  establishment,  as  he  had  represented 
himself  when  employed,  and  that,  on  account  of  his  failure 
to  comply  with  his  said  promise  and  contract,  the  defendant 
discharged  him  from  his  service,  as  he  claims  he  had  a 
right  to  do. 

The  case  has  been  twice  tried,  and  in  both  instances  there 
were  verdicts  for  the  defendant.  The  plaintiflF  contended 
that  he  was  employed  on  the  1st  day  of  October,  1882,  for 
a  year,  at  stipulated  wages,  to  be  paid  monthly ;  that  he 
was  discharged  on  the  1st  day  of  the  following  January. 
There  was  a  dispute  as  to  the  term  for  which  he  was  em- 
ployed, and  the  evidence  on  the  point  was  conflicting. 
He  was  paid  for  his  services  up  to  the  date  of  his  discharge. 
Up  to  this  time  no  complaint  seems  to  have  been  made  as 
to  the  manner  in  which  he  performed  his  duties.  On  the 
first  day  of  January,  he  obtained  permission  from  the  de- 
fendant to  absent  himself  from  his  place  of  business  for 
that  day,  in  order  that  he  might  remove  his  family  to  an- 
other residence.  On  the  evening  of  that  day,  the  defend- 
ant notified  him  by  letter  that  he  dispensed  with  his 
further  services,  as  defendants  "  son  would  attend  to  that 
part  of  the  business."  To  this  letter  he  replied  on  the  3d 
of  January,  notifying  the  defendant,  as  his  contract  was 
with  him  for  a  year  from  Octo|)er  1st,  1882,  and  not  by  the 
month,  he  held  himself  in  readiness  to  fulfill  his  part  of 
the  same,  and  would  hold  him  responsible  for  the  fulfill- 
ment of  his  part  thereof;  the  defendant,  upon  this  demand, 
declined  his  further  services.  He  brought  a  suit  in  the 
^justice's  court  for  the  month's  wages  due  at  the  end  of  Jan- 
uaiy.  This  was  defended  upon  substantially  the  same 
•grounds  as  those  relied  on  in  the  present  action  ;  there 
was  a  judgment  in  favor  of  plaintiflF.  and  it  is  now  insisted 
that  the  result  of  this  trial,  to  which  the  defendant  sub- 
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mitted  by  paying  the  amount  found  against  him,  is  conclu- 
siye  of  the  defence  set  up  to  the  present  suit,  and  Johnson 
vs.  Lovelace  J  61  ^a.,  64,  is  relied  on  to  sustain  this  pdfei- 
tion.    The  case  is  in  point ;  the  facts  in  the  two  cases, 
though  not  identical,  are  strikingly  alike.  There  judgments 
had  been  obtained  on  different  parts  or  installments  of  one 
contract;  the  executions  issuing  upon  these  judgments 
were  levied  on  the  same  property ;  two  separate  claims 
were  interposed  to  it  by  the  same  party.     One  of  these 
claims  was  tried  and  the  property  was  found  subject ;  when 
the  second  was  tried,  the  verdict  and  judgment  in  tho  first 
were  introduced  in  evidence,  and  the  plaintiff  insisted  that 
they  were  conclusive  of  the  issues  between  the  parties 
sought  to  be  tried  on  the  second  claim ;  the  lower  court  so 
held,  and  this  court  aflSrmed  that  ruling.   In  the  case  at  bar, 
the  same  course  was  pursued;  the  suit  in  the  justice's  court 
was  between  the  same  parties,  was  on  the  same  contract, 
and  the  same  defence  was  insisted  upon  there  as  here.    It 
is  true  that  the  presiding  justice  testified  that  he  rendered 
the  judgment  solely  on  the  ground  that  the  plaintiff  had 
rendered,  or  rather  had  been  excused  from  rendering,  one 
day's  service  in  the  month,  for  which  the  wages  claimed 
would  have  been  earned  but  for  plaintiff's  discharge  from 
defendant's  employment.     It  is  perfectly  immaterial  what 
may  have  been  the  justice's  reason  for  awarding  judgment 
in  favor  of  the  plaintiffs.     We  can  look  only  to  the  judg- 
ment itself  and  the  issues  involved  in  it.     If  it  was  a  valid 
judgment  and  was  rendered  between  the  parties  on  the 
same  contract,  and  the  issues  now  made  were  fully  pre- 
sented and  passed  on  in  that  suit,  it  is  conclusive  of  this. 
Such  being  the  case,  this  verdict  was  required  by  the  evi- 
dence in  the  suit  now  before  the  court.     This  is  decisive  of 
the  judgment  rendered  by  the  city  court,  and  dispenses 
with  the  necessity  of  examining  and  deciding  the  other 
questions  raised  upon  the  various  objections  made  by  the 
motion  for  a  new  trial  to  the  rulings,  decisions  and  charges 
of  that  court. 
Judgment  affirmed. 
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120  685  1<  The  charge  of  the  conrt  is  full  and  fair,  and  presents  every  theory 

of  the  plaintiff  and  defendant  fully  and  fairly ;  and  this  court  is 

satisfied  that  justice  has  heen  done  the  parties. 

2.  Where  the  court  has  fully  and  fairly  submitted  in  his  charge  to 
the  jury  the  law  applicable  to  the  whole  case,  he  is  not  bound  to 
give  any  further  charge,  however  proper  or  legal. 

(a.)  Besides,  some  of  the  requests  to  charge  do  not  appear  to  be 
proper. 

8.  Although  one  part  of  a  charge,  when  taken  alone,  may  be  icacca- 
rate  or  seem  to  intimate  an  opinion  on  the  evidence,  yet,  if  the 
whole  charge,  taken  together,  lays  down  the  law  correctly,  and  is 
sufficiently  clear  to  be  understood  by  jurors  of  ordinary  capacity 
and  understanding,  it  is  sufficient;  and  a  reversal  will  not  be 
granted. 

(a.)  Although  the  charge  at  one  point  contained  the  expression  ''as 
shown  from  the  evidence,''  yet  considered  in  connection  with  its 
context,  it  was  not  calculated  to  mislead  the  jury,  but  was  equiva- 
lent to  saying,  if  the  evidence  shows  the  facts  to  be  so. 
January  6,  1885. 

Charge  of  Court.  Practice  in  Supreme  Court,  Rail- 
roads. Damages,  Negligence.  Before  Judge  Pottlb. 
Hancock  Superior  Court.  October  Adjourned  Term,  1883. 

Thomas  brought  his  action  against  the  Georgia  Railroad 
for  $10,000.00,  for  a  personal  injury.  The  case  was  tried, 
a  verdict  rendered  for  plaintiff  for  $1,000.00,  a  new  trial 
refused,  and  a  reversal  granted  by  the  Supreme  Court  (see 
68  Oa.<f  744).  On  the  last  trial,  the  evidence  for  the  plaii^- 
tiff  was,  in  brief,  as  follows :  Plaintiff  was  a  doctor,  living 
near  the  town  of  Sparta,  and  near  a  public  crossing  over 
defendant's  road.  On  the  morning  of  the  injury,  he 
waited  until  the  regular  passenger  train  had  passed,  and 
then  mounted  his  horse  and  started  out  on  his  professional 
business.  When  within  about  sixty  or  seventy  yards  of 
the  crossing,  he  saw  a  construction  train  of  defendant.  It 
was  about  three  hundred  or  three  hundred  and  fifty  yards 
from  the  crossing,  and  running  not  more  than  four  or  five 
miles  an  hour.    He  did  not  see  it  before,  on  account  of 
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obstructions.  He  rode  along  leisurely  and  passed  over  the 
crossing.  The  train  increased  its  speed  rapidly,  as  it 
approached  the  crossing,  and  when  within  from  fifty 
to  seventy-fire  yards  of  the  crossing,  the  whistle  began 
to  blow,  and  coqtinned  to  do  so  until  the  engine  was 
forty  to  fifty  yards  beyond  the  crossing.  Several  wit- 
nesses living  in  the  neighborhood  testified  that  the  blow- 
ing was  the  longest  and  loudest  they  had  ever  heard, 
and  was  unusual  in  its  character.  At  this  time,  the  plain- 
tiff had  reached  a  point  about  thirty  yards  beyond  the 
crossing.  His  horse  became  frightened  at  the  whistling, 
ran  away  and  threw  him,  and  he  was  seriously  injured. 
He  testified  that  the  skin  was  torn  from  his  hand  and 
thrown  back  like  a  glove;  that  the  tendons  and  nerves 
were  lacerated,  and  one  or  two  ribs  broken ;  that  he  suf- 
fered and  continued  to  suffer,  at  the  time  of  the  trial,  nearly 
four  years  after  the  injury,  from  its  effects ;  that  he  did  not 
rest  well  at  night,  was  threatened  with  congestion,  could 
not  walk  except  with  difficulty,  and  could  not  pursue  his 
profession ;  that  prior  to  being  injured,  he  could  attend  to 
a  local  practice,  extending  over  five  or  six  miles,  was  never 
very  robust,  but  had  moderate  health  and  strength.  At 
the  time  of  the  ipjury,  he  was  sixty-three  years  of  age; 
at  the  time  of  the  last  trial,  sixty-seven.  The  horse  was  a 
safe  saddle  horse.  On  one  prior  occasion,  while  plowing, 
the  train  ran  within  a  few  feet  of  him,  and  he  ran  away. 
Plaintiff  testified  that  he  had  seen  him  toss  his  head  and 
run  and  play  in  the  pasture  frequently,  when  trains  would 
pass,  but  also  had  seen  the  train  pass  within  thirty  steps 
of  him,  and  he  did  not  move. 

There  were  no  "blow-posts"  at  the  time  of  the  accident; 
some  have  been  put  there  since.  It  was  shown  that  the 
accident  occurred  on  the  track  of  the  Macon  and  Augusta 
Bailroad,  which  was  leased  and  controlled  by  the  defend- 
ant, and  the  train  was  run  by  its  agents. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
The  character  of  the  sound  depends  on  the  construction 
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of  the  whistle.  The  engineer  testified  that  the  whistle 
was  blown  as  a  danger  signal  for  something,  he  did  not 
remember  what,  but  not  wantonly  or  recklessly  to  scare 
plaintifi'^s  horse.  Another  witness  testified  that  he  was 
riding  a  mjle,  and  was  about  forty  or  fifty  yards  behind 
plaintiff;  that  he  saw  the  train  when  it  was  about  two 
hundred  and  fifty  yards  from  the  crossing,  and  was  run- 
ning twenty-five  or  thirty  miles  an  hour;  that  he  stopped 
his  mule  and  was  not  injured;  that  the  whistle  began  to 
blow  at  about  one  hundred  or  one  hundred  and  twenty 
yards  from  the  crossing. 

The  jury  found  for  the  plaintiff  $5,000.00.  Defendant 
moved  for  a  new  trial  on  the  foll9wing,  among  other 
grounds: 

(1)  to  (6).  Because  the  verdict  was  contrary  to  law, 
evidence  and  the  charge  of  the  court,  and  the  damages 
were  excessive, 

(7.)  Because  the  court  erred  in  charging  the  jury,  '^The 
Macon  and  Augusta  Railroad  is  a  chartered  corporation, 
and  is  allowed  to  ru^  its  cars  or  iise  its  n^achinery  on  their 
track  in  any  way  it  chooses,  provided  the  rights  of  others 
are  not  injured  or  im|)aired.  They  have  the  exclusive  use 
of  their  track  except  at  crossings;  the  public  have  a  right 
to  use  such  crossings  as  business  or  pleasure  may  require. 
If  you  believe  that  Dr.  Thomas  crossed  the  road  ahead  of 
the  train,  under  circumstances  which  would  induce  a  pru- 
dent man  to  attempt  the  crossing,  and  without  any  fault 
on  his  part,  and  after  he  had  crossed,  the  whistle  blew  and 
continued  to  blow,  when  no  necessity  existed,  as  shown 
from  the  evidence,  and  caused  the  fright  of  the  horse  which 
caused  the  fall,  the  defendant  is  liable.  In  determining 
what  was  due  care  on  the  part  of  the  plaintiff,  you  may 
consider  whether  the  train  was  a  regular  one,  running  on 
a  known  schedule,  or  whether  it  was  an  irregular  train." 
[The  court  charged  also  as  follows :  "  There  is  no  restric- 
tion upon  railroad  companies  as  to  blowing  the  whistle  of 
the  engine,  except  as  I  have  read  you,  in  approaching 


Digit 


ized  by  Google 


SEPTEMBER  TEEM,  1884.  858 

The  Georgia  Railroad  vs.  Thomas. 

crossings.  Their  agents  are  allowed  to  blow  the  whistle 
as  often  as  the  necessities  of  each  case  may  require,  to  be 
determined  by  the  engineer ;  of  course,  due  regard  is  to 

be  paid  to  the  safety  and  rights  of  the  public No 

court  can  tell  you  what  the  evidence  is,  and  what  value 
you  shall  attach  to  it.  Take  this  case,  and  find  such  a  ver- 
dict as  is  required  by  the  law  and  the  evidence If 

you  believe  from  the  evidence  in  this  case  that  the  injury 
to  Dr.  Thomas  was  caused  by  the  blowing  of  the  whistle  of 
the  locomotive  after  it  passed  the  crossing,  and  you  further 
find  from  the  evidence  that  the  whistle  was  blown  after 
the  locomotive  passed  the  crossing,  not  carelessly  or  reck- 
lessly, but  for  the  purpose  of  removing  obstructions  from 
the  track,  or  other  lawful  purpose  as  a  signal  of  danger, 
the  plaintiff  cannot  recover^  no  matter  if  such  blowing 
caused  the  plaintiff^s  horse  to  run  away ;  but  it  must  appear 
from  the  evidence  that  such  obstructions  were  on  the  track, 
or  other  lawful  reasons  existed.*'] 

(8.)  Because  the  court  refused  to  charge  as  follows: 
"  If  you  believe  from  the  evidence  that  the  blowing  of  the 
whistle  of  the  engine,  within  the  four  hundred  yards  be- 
fore the  train  reached  the  crossing,  caused  plaintiff^s  horse 
to  run  away,  throwing  him  and  injuring  him,  plaintiff  is 
not  entitled  to  recover  in  this  case,  for  proper  diligence 
under  the  law  required  the  whistle  to  be  blown  continu- 
ously over  that  part  of  the  road ;  and  as  the  railroad  com- 
pany was  only  doing  what  was  required  of  them  by  the 
law,  they  are  not  responsible  for  any  injury  to  plaintiff 
resulting  therefrom.  The  law  requiring  a  railroad  com- 
pany to  blow  the  whistle  of  its  engines  within  four  hun- 
dred yards  of  a  public  crossing,  such  blowing  is  only  proper 
diligence  on  the  part  of  such  railroad  company,  and  it  is 
not  responsible,  under  the  law,  for  any  injury  resulting 
therefrom.  As  a  matter  of  law,  I  further  charge  you  that 
proper  diligence  required  the  railroad  company  to  blow 
the  whistle  of  the  engine  within  the  400  yards  before  it 
reached  the  crossing,  and  it  is  not  liable  to  Dr.  Thomas  in 
v  73-24 
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this  case,  if  you  find  from  the  evidence  that  it  was  this 
blowing  that  scared  his  horse  and  caused  the  injury." 

Also  because  the  court  struck  the  clause  in  brackets 
from  the  following  charge,  before  giving  it :  '•'  If  you  find 
from  the  evidence  that  the  conduct  of  Dr.  Thomas,  at  ihe 
time  of  the  accident  and  just  before^  in  meeting  an  ap- 
proaching train  [riding  a  horse  that  was  known  to  be 
afraid  of  the  cars,  and  on  a  saddle  that  was  insecure],  was 
not  that  of  a  prudent  man,  and  that  he  did  not  exercise 
ordinary  care,  as  defined,  then  I  charge  you,  he  cannot 
recover  in  this  case,  and  you  should  find  for  the  defendant 

The  motion  was  overruled,  and  defendant  excepted. 

W.  M.  &  M.  P.  Rebse  ;  Habrison  &  Peeplks  ;  SsABORir 
Abese,  for  plaintiff  in  error. 

Louis  W.  Thomas;  J.  H.  Lumpkin;  F.  L.  Little;  Jambs 
A.  Harley,  for  defendant 

Blandford,  Justice. 

Thomas  brought  his  action  against  the  Georgia  Railroad 
to  recover  damages  which  he  alleged  he  had  received  by 
reason  of  the  negligent  conduct  of  defendant's  agent. 

On  the  trial  of  the  case,  it  was  shown  that  Thomas  was 
a  physician,  and  that  he  lived  out  of  the  town  of  Sparta, 
in  Hancock  county  ;  that  he  had  waited  until  the  passen- 
ger train  had  passed  before  he  attempted  to  cross  the  rail- 
road, which  he  had  to  pass  before  he  could  go  to  his  ofllce 
in  Sparta ;  that  he  was  on  his  horse  and  had  started  to  his 
place  of  business,  and  when  near  the  railroad,  he  discovered 
a  train  approaching  the  crossing  very  slowly  (this  was  a 
•construction  train) ;  it  was  several  hundred  yards  off;  he 
rode  across  the  crossing,  when  the  train  increased  its  speed, 
and  commenced  blowing  its  whistle  furiously,  loud  and  long, 
'.until  it  had  passed  the  crossing  for  some  time ;  that  in  conse- 
quence of  the  noise,  the  plaintiff's  horse  became  frightened 
and  ran  away,  thereby  seriously  hurting,  ii^uring  and  dam- 
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aging  the  plaintiff.  The  persons  in  the  vicinage  testified  that 
they  had  never  heard  such  loud  blowing  before.  The  en- 
gineer testified  that  it  was  a  danger  signal ;  that  there  was 
some  obstruction  on  the  road,  but  what  it  was  he  could  not 
say.  The  jury,  under  the  evidence  and  charge  of  the 
court,  found  for  the  plaintiff  five  thousand  dollars  for  his 
damages.  The  defendant  moved  the  court  for  a  new  trial, 
which  the  court  overruled,  and  this  is  excepted  to,  and 
forms  the  ground  of  complaint. 

We  have  looked  through  this  record,  and  are  satisfied 
that  justice  has  been  done  the  parties  in  this  case.  The 
charge  of  the  court  is  full  and  fair,  and  presents  every 
theory  of  the  plaintiff  and  defendant  fully  and  fairly.  The 
requests  by  plaintiff  in  error  to  the  court  to  charge  the  jury, 
which  were  refused  by  the  court,  were  properly  refused, 
because  the  court  had,  in  his  general  charge,  given  the 
same  substantially  in  charge  to  the  jury.  Where  the  court 
has  fully  and  fairly,  in  its  charge  to  the  jury,  submitted  the 
law,  as  applicable  to  the  whole  case,  the  court  is  not  bound 
to  give  any  further  charges,  however  proper  or  legal  they 
may  be.  There  is  a  point  at  which  the  court  may  stop,  and 
this  point  is  when  the  whole  law  applicable  to  the  case 
has  been  submitted  by  the  court  to  the  consideration  of 
the  jury ;  besides,  some  of  the  requests  do  not  appear  to  us 
to  be  proper. 

There  is  one  part  of  the  charge  of  the  court  complained 
of  which  needs  more  particular  attention ;  it  is  this :  "  If  you 
believe  that  Dr.  Thomas  crossed  the  road  ahead  of  the  train, 
under  circumstances  which  would  induce  a  prudent  man 
to  attempt  the  crossing,  and  without  any  fault  on  his  part^ 
and  after  he  had  crossed,  the  whistle  blew,  and  continued 
to  blow  when  no  necessity  existed,  as  shown  from  the  evi- 
dence, and  caused  the  fright  of  the  horse,  which  caused  the 
fall,  the  defendant  is  liable."  The  words  *'  as  shown  from 
the  evidence"  are  insisted  upon  by  plaintiff  in  error  as  an 
expression  of  opinion  by  the  court  as  to  what  had  been 
proved.    We  do  not  think  so,  when  the  charge  of  the  court 
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is  considered ;  lie  was  particular  to  instruct  the  jury  that 
the  evidence  was  alone  for  their  consideration,  and  with 
which  he  had  nothing  to  do ;  nor  do  we  think  that  this 
charge  was  calculated  to  mislead  the  jury,  but  we  think 
that  the  jury  understood  this  part  of  the  charge  as  the  court 
intended  they  should ;  that  is,  by  the  use  of  the  words 
"  as  shown  from  the  evidence,'^  he  intended,  and  so  the 
jury  understood  the  words  to  mean,  if  the  evidence  shows 
the  facts  to  be  so.  But,  admitting  the  language  to  be  in- 
accurate, where  the  whole  charge  lays  down  the  law  cor- 
rectly, this  inaccuracy  will  be  treated  as  immaterial,  the 
correction  having  virtually  been  made  by  the  spirit  of  the 
instructions  given  to  the  jury  by  the  court.  62  Ga.^  65,  72. 

If  the  charge  is  sufficiently  clear  as  to  be  understood  by 
jurors  of  ordinary  capacity  and  understanding,  this  is  all 
that  is  required,  and  such  appears  to  us  to  be  the  case  as 
to  the  charge  of  the  court  in  this  case.  59  Ga.^  246,  248; 
6C  Id.,  246,  465 ;  60  Id.,  264 ;  70  Id.,  13 ;  65  Id.,  332 ;  10 
Id.,  61.  Upon  the  whole,  there  is  no  material  error  in  the 
several  rulings  and  decisions  complained  of  which  requires 
the  judgment  of  the  court  below  to  be  reversed. 

Let  the  judgment  be  affirmed. 


178    866 

l'C8  8w  MosEsw.  East   Tennessee,  Virginia   and  Georgia 

If  108  2941  BaILROAD. 

1.  Where,  upon  the  sale  of  a  round  trip  ticket  with  coupons  attached 
for  passage  over  two  roads,  a  special  contract  was  made  to  the 
effect  that  the  passenger  should  sign  his  name  in  Jacksonville, 
Florida  (the  terminal  point  of  the  trip),  before  the  agent  there,  he- 
fore  he  could  return  on  the  ticket,  such  special  contract  controlled ; 
and  if  the  passenger  failed  to  sign  as  agreed,  the  company  had  the 
right  to  eject  him.  This  heing  done  politely  by  the  conductor,  the 
passenger  was  not  entitled  to  damages. 

2.  The  ticket  being  for  the  purpose  of  passing  him  over  two  roads, 
each  had  the  right  to  stand  on  the  contract ;  and  if  one  passed  him, 
the  other  was  not  bound  thereby  to  x>as3  him  also,  in  the  teeth  of 
the  special  contract. 

3.  The  fact  that  the  conductor  of  the  contracting  road,  upon  the  re- 
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turn  of  the  passenger,  detached  the  last  coupon  before  refusing 
and  returning  it  and  the  ticket  to  the  passenger,  did  not  affect  the 
action  brougLt  by  the  latter  for  being  ejected.  With  or  without 
the  coupon,  ho  was  not  entitled  to  travel  over  the  road  on  the  ticket, 
against  his  contract. 
4.  The  evidence  required  the  verdict. 
October  Sl«  1884. 

Railroads.     Damages.     Contracts.     Before  Judge  Sim- 
mons.    Bibb  Superior  Court     April  Term,  1884. 

Frank  H.  Moses  brought  his  action  for  damages  against 
the  East  Tennessee,  Virginia  and  Georgia  Railroad,  alleg- 
ing that  he  had  been  wrongfully  ejected  from  its  train. 
On  the  trial,  the  evidence  of  the  plaintiff  was,  in  brief,  as 
follows :  In  March,  1882,  he  saw  an  advertisement  of  ex 
cursion  tickets  from  Macon,  Georgia,  to  Jacksonville, 
Florida,  and  return,  at  very  low  rates.  It  said  nothing 
about  stamping  the  tickets.  He  went  to  the  ticket  oflBce 
and  asked  if  he  had  time  to  purchase  a  ticket  before  the 
train  left.  The  agent  replied  that  he  had,  but  would  have 
to  hurry.  The  agent  then  filled  out  a  ticket  for  plaintiff 
to  sign,  which  the  latter  did  without  reading  the  contents. 
He  reached  the  train  just  in  time,  and  it  moved  away  be- 
fore he  took  his  seat.  He  used  the  ticket  on  the  trip  to 
Jacksonville,  was  absent  seventeen  days,  and  started  to 
return  to  Macon.  There  were  two  railroads  between  tlie 
terminal  points.  The  conductor  on  the  first  train  accepted 
the  ticket  and  detached  the  coupon  proper  to  his  road. 
The  conductor  on  the  defendant's  road  took  the  ticket, 
punched  and  detached  the  coupon,  and  then  looking  at 
the  back  of  it,  told  the  plaintiff  that  he  could  not  receive 
it  for  passage,  on  the  ground  that  the  fifth  condition  of  tlie 
contract  contained  in  the  ticket  required  the  plaintiff  to 
get  the  stamp  of  the  agent  at  Jacksonville.  Plaintiff  re- 
fused to  pay  any  other  fare,  telling  the  conductor  that  he 
had  never  read  the  ticket,  did  not  believe  it  was  a  valid 
contract,  had  not  had  time  to  read  it  when  he  purchased 
it,  and  had  not  since  read  it.     He  also  stated  that  he  was 
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the  original  purchaser  of  the  ticket.  The  conductor  re- 
plied, that  under  the  contract,  the  ticket  was  not  good,  and 
that  he  would  have  to  eject  plaintiflf  unless  fare  was  paid. 
Plaintiff  told  him  to  attend  to  the  other  passengers,  and  he 
would  think  about  the  matter.  When  the  conductor, 
returned,  plaintiff  refused  to  pay  any  fare.  The  con- 
ductor informed  him  that  other  passengers  who  were 
in  like  situation  had  paid  their  fare.  Plaintiff  still  re- 
fusing to  pay,  the  conductor  telegraphed  to  the  pas- 
senger agent  at  Macon  for  instructions,  and  receiving 
an  answer  that  the  ticket  was  not  good,  he  communi- 
cated the  fact  to  plaintiff.  The  latter  insisted  that  he 
was  the  original  purchaser,  stated  that  he  did  not  know 
any  one  on  the  train,  but  offered  to  place  $100.00  in 
the  hands  of  the  conductor,  to  be  held  by  him  until 
they  reached  Macon,  when  the  plaintiff  could  identify 
himself,  and  upon  doing  so,  the  money  should  be  returned, 
or  if  he  failed,  his  fare  could  be  deducted  therefrom.  The 
conductor  still  refused,  saying  that  the  ticket  was  not  good 
for  passage,  and  again  demanded  fare.  The  conductor 
then  directed  plaintiff  to  leave  the  train,  which  the  latter 
refused  to  do.  The  conductor  inquired  if  he  proposed  to 
make  any  resistance  to  being  put  off,  to  which  the  plain- 
tiff replied  that  he  supposed  that  the  conductor  had  suflB- 
cient  force  on  the  train  to  put  him  off,  and  that  it  would 
be  useless  to  resist.  The  conductor  then  took  him  by  the 
shoulder,  and  he  walked  out  of  the  car  and  stepped  to  the 
ground.  He  was  left  there  until  the  next  train  for  Macon, 
which  was  some  twelve  hours  thereafter.  Boarding  this, 
he  again  tendered  the  ticket  with  the  coupon,  as  returned 
to  him ;  it  was  again  refused,  and  he  paid  his  fare  to  Ma. 
con  under  protest,  taking;  the  conductor's  receipt  therefor. 
The  conductor  denied  having  caught  hold  of  the  plaintiff, 
and  testified  that  the  latter  said  that  he  did  not  have  the 
ticket  stamped  in  Jacksonville  because  he  did  not  have 
time ;  also  that  he  had  treated  plaintiff  with  the  utmost 
courtesy.     The  ticket  agent  at  Macon  testified  that  he  had 
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informed  the  plaintiflf  that  it  was  necessary  to  have  the 
ticket  stamped  at  Jacksoville  and  to  sign  his  name  on  tlie 
back  of  it  in  the  blank.  On  cross-examination,  this  witness 
said  that  he  would  not  know  the  plaintifl*  if  he  should  see 
him,  and  did  not  remember  specifically  what  conversation 
passed  between  them,  but  that  he  had  made  to  plaintiflf 
the  statement  just  set  out,  in  common  with  all  others  who 
had  bought  excursion  tickets. 

Another  witness  for  the  plaintiff,  besides  himself,  testi- 
fied that  the  plaintiff  refused  to  pay  fare,  and  told  the 
conductor  that  he  would  have  to  be  put  off;  that  he  would 
not  get  off;  that  the  conductor  said  that  he  would  be  com- 
pelled to  put  plaintiff  off;  that  he  put  his  hand  on  plaintiflPs 
arm,  just  touching  him,  and  led  him  off,  but  used  no  vio- 
lence beyond  this  touch. 

The  ticket  under  which  plaintiff  claimed  the  right  to 
passage  was  as  follows  : 

''Issued  by  East  Tenn.  Va.  &  Ga.  R.  R.  Co.,  Macon  &  Bruns- 
wick Div.    J.  J.  Griffin,  Ass't  Gen'l  Pass.  Agent. 

Good  for  one  first- class  passage  to  Jacksonville  and  return,  when 
officially  stamped  and  presented  with  checks  attached,  subject  to  the 
followiiig  contract : 

1.  In  selling  this  ticket,  this  company  acts  as  agent,  and  is  not  re* 
sponsible  beyond  its  own  lioe. 

2.  It  is  not  transferable,  and  no  stop  over  will  bo  allowed,  unless 
specially  provided  for  by  local  regulations  of  the  lines  over  which  it 
reads. 

3.  It  is  not  good  for  passage  if  any  alterations  whatever  are  made 
hereon. 

4.  It  is  gokxi  for  passage  only days  from  date  of  sale,  as 

stamped  on  the  back  and  written  below. 

5.  It  is  not  good  lor  return  passage  unless  the  holder  be  identified 
as  the  original  purchaser  to  the  satisfaction  of  the  authorized  agent 
of  the  Savannah,  Florida  &  Western  Railway,  E.  F.  Div.,  within 
30  days  from  date  of  sale,  and  when  officially  signed  and  dated  in  ink 
and  duly  witnessed  and  stamped  by  said  agent ;  this  ticket  shall  then 
be  good  only days  from  such  date. 

6.  I,  the  original  purchaser,  hereby  agree  to  sign  my  name  and 
otherwise  identify  myself  as  such  whenever  called  upon  to  do  so  by 
any  conductor  or  agent  of  the  line  or  lines  over  which  this  ticket 
reads. 
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7.  None  of  the  companies  represented  in  this  ticket  will  assame  any 
liability  on  baggage,  except  for  wearing  apparel,  and  then  only  for  a 
sum  not  exceeding  $100.00. 

8.  Checks  belonging  to  this  ticket  will  not  be  received  if  detached. 

9.  Unless  all  the  conditions  of  this  ticket  are  fully  complied  with, 
it  shall  be  void. 

In  consideration  of  the  reduced  rate  at  which  this  ticket  is  sold,  I 
agree  to  the  above  contract. 

(Signed,)  F.  H.  Moses,  Purchaser.*' 

Witness :  R.  F.  Reynolds^  Agent. 
Date  of  sale,  March  27th,  1882. 

(On  the  back.) 


*AgentE.  Tonn.,  Va. 
and  Ga.  R.  R.,  Ma- 
con &  Brunswick 
Div. 

Will  stamp  in  space 
below. 
R.  F.  Reynolds,! 

Ticket  Agent,     I 

March  27.  1882. 

M.  &  B.  R.  R., 

Macon,  Ga. 


In  compliance  with 
my  contract  with 
the  East  Tenn.,Va. 
<&  Ga.  R.  R.,  Macon 
&  Brunswick  Div., 
and  lines  over  which 
this  ticket  reads, 
I  hereby  subscribe 
my  name  as  the  orig- 
inal purchaser  of 
this  ticket. 

Signature 

Witness: 

AgH  S., 

Rw'y. 

Dated 


F.  &W. 


Agent 
Sav.,  Fla.  &  West- 
ern Rw'y. 
Will  stamp  in  space 
below." 


With  this  ticket  was  put  in  evidence  the  coupon  for  pas- 
sage to  Macon,  detached  and  punched,  concerning  which 
the  plaintiff  testified. 

The  jury  found  for  the  defendant.  Plaintiff  moved  for 
a  new  trial,  on  the  following  among  other  grounds ; 

(1.)  Because  the  court  charged  as  follows:  "But  I 
charge  you,  that  if  you  believe  from  the  evidence  that  this 
man  bought  this  ticket  and  made  a  certain  contract  with 
this  railroad  company,  and  I  charge  you  that  that  contract 
is  a  special  contract  made  by  him,  then  he  must  comply 
with  his  part  of  the  contract,  and  if  that  contract  required 
that  he  should  sign  his  name  in  Jacksonville  before  the 
agent  of  the  railroad,  then  I  charge  you,  it  is  part  of  his 
contract  to  do  that,  and  unless  he  did  it,  then  the  railroad 
bad  the  right  to  put  him  off,  and  if  they  did  do  so,  they 
did  no  more  than  exercise  their  rights." 
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(2.)  Because  the  court  refused  to  charge  as  follows  :  "  If 
the  Savannah,  Florida  and  Western  Railroad,  through 
their  conductor  at  Jacksonville,  accepted  said  ticket  and 
carried  said  plaintiff  as  far  as  Jesup  on  their  line  on  his 
return  to  Macon,  then  said  defendant,  under  the  facts 
proved  in  this  case  to  the  jury,  were  bound  to  receive  said 
ticket  for  the  balance  of  his  fare  from  Lumber  Oity  to 
Macon  on  his  return ;"  and  instead  of  this  request,  charged 
as  follows :  "  I  charge  you  that  each  one  of  these  railroads 
had  the  right  to  demand  that  ticket  should  be  signed  ac- 
cording to  the  contract,  and  if  one  accepted  it,  it  was  not  a 
waiver  as  to  the  other." 

The  motion  was  overruled,  and  plaintiff  excepted. 

R.  K.  HiNES ;  H.  F.  Strohecker,  by  G.  W.  Qustin,  for 
plaintiff  in  error,  cited  Oode,  §§2634,  3179,  2751 ;  Thomp. 
Car.,  423;  Oode,  §1909;  1  Pars.  Cont.,  Oh.  2,  Sec.  2;  17 
Wall.,  357;  42  Mo,  88;  6  Otto,  659^0;  19  G^a,210;  37 
Id.,  112 ;  38  /J.,  42 ;  Oode,  §§2720, 2727  ;  Hutch.  Oar.,  245, 
582 ;  64  Oa.,  601 ;  Hutch.  Oar.,  315, 590 ;  2  0.  St.,  131 ;  (S. 
0.17  Wall.,  369.) 

Bacon  &  Rutherford,  for  defendant. 

Jackson,  Ohief  Justice. 

The  plaintiff  in  error  sued  the  defendant  in  error  for 
ejecting  him  from  the  latter's  cars.  The  jury  found  for 
the  defendant;  a  new  trial  was  denied,  and  plaintiff  ex- 
cepted. 

1.  The  case  is  controlled  by  the  special  contract  made 
between  the  carrier  and  the  passenger.  That  contract  is, 
that  the  passenger  should  sign  his  name  in  Jacksonville 
before  the  agent  there,  before  he  could  return  on  his  ex- 
cursion ticket.  He  failed  to  do  so,  and  the  company  had 
the  right  to  eject  him.  It  was  done  politely  by  the  con- 
ductor, and  the  passenger  was  not  entitled  to  damages. 

2.  The  ticket  passed  him  over  two  roads ;  but  each  had 
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the  right  to  stand  on  the  contract.  If  one  passed  liim,  the 
other  was  not  bound  thereby  to  pass  him  also,  in  the  teeth 
of  the  contract  he  had  made. 

3.  The  fact  that  the  coupon  was  detached  by  the  con- 
ductor before  he  returned  it  did  not  aflfect  (he  passenger's 
case.  It  was  the  last  coupon,  and  with  or  without  it  he 
could  not,  against  his  contract,  have  traveled  over  the  road 
on  it. 

4.  The  evidence  required  the  verdict. 
Judgment  affirmed. 


Illges  v8.  Dexter  et  al. 

FBlandford,  Justice,  did  not  preside  iu  this  case  ] 

Where  courts  of  equity  and  of  law  have  concurrent  jurisdiction,  and 
the  former  assumes  it  first,  the  suitor  will  not  bo  forced  into  a 
court  of  law,  unless  at  the  beginning  of  the  equity  suit  a  court  of 
law  could  have  given  him  as  adequate  ami  complete  relief  as  the 
court  of  equity  could  do. 

(a.)  A  bill  brought  to  compel  an  agent  entrusted  with  the  sale  of 
property  at  a  minimum  price  to  account  to  his  principal  for  his 
part  of  what  the  agent  actually  realized  from  the  sale,  as  amended, 
alleged  further  that  the  complainant,  the  original  defendant  and 
his  confederates  (made  parties  by  amendment),  were  tenants  in 
common  or  joint  owners  of  a  railroad  sold  by  tho  governor  of  the 
state,  and  purchased  by  them ;  that  the  original  defendant  could 
not  pay  the  whole  amount  due  complainant,  the  other  defendants 
having  pocketed  part  of  the  fruits  of  the  fraud  ;  and  that  the  title 
to  complainant's  share  was  fraudulently  procured  from  him : 

Held,  that  the  remedy  in  a  court  of  equity  is  more  complete  than  at 
law. 
October  21, 1834: 

Equity.  Fraud.  Before  Judge  Willis.  Muscogee  Su- 
perior Court.     May  Term,  1884. 

Abraham  Illges  filed  his  bill  against  Armory  E.  Dexter 
alleging,  in  brief,  as  follows:  The  North  and  South  Rail- 
road was  incorporated  in  1870  to  run  from  Columbus  to 
Borne.    Under  the  act  of  incorporation,  the  s.tate  endorsed 
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bonds  of  the  company  to  the  extent  of  $240,000.00,  but  the 
company,  after  having  partially  constructed  the  road,  failed 
to  pay  the  interest  on  the  bonds ;  and  being  in  default, 
the  governor,  being  authorized  to  do  so,  sold  the  railroad. 
It  was  purchased  by  complainant  and  others,  and  they  were 
put  in  possession ;  they  formed  a  new  company  under  the 
name  of  the  Columbus  and  Rome  Railroad  Company,  and 
extended  the  road  for  some  miles,  and  operated  it.     The 
defendant.  Dexter,  was  a  member  of  the  new  company  and 
owned  an  interest  in  it.    The  owners  of  the  road  did  not 
issue  stock,  but  were  tenants  in  common,  owning  diiferent 
interests,  in  proportion  to  the  amounts  paid  in  by  them, 
and  held  under  deeds.    The  complainant  owned  43-200  of 
the  road  and  its  property.     Dexter  owned  a  definite  inter- 
est, but  complainant  does  not  know  how  much.     In  1881, 
the  owners  desired  to  sell  the  property,  and  fixed  a  mini- 
mum sum  of  one  hundred  thousand  dollars,  exclusive  of 
its  indebtedness  to  the  state,  but  desired  to  get  more  if 
they  could.     Dexter  was  present  at  all  the  meetings,  was 
a  director,  and  knew  the  feelings  and  wishes  of  the  other 
owners,  and,  in  common  with  them,  expressed  his  wish  to 
sell,  and  aided  in  fixing  the  minimum  amount.     About 
June,  1881,  when  other  agents  had  failed  to  sell,  Dexter 
went  to  difierent  stockholders,  and  among  them  to  com- 
plainant, and  represented  that  he  had  friends  in  eastern 
cities  among  whom  he  thought  he  could  negotiate  a  sale. 
of  the  road,  if  the  owners  would  constitute  him  their  agent 
to  sell ;  and  in  order  to  place  him  in  a  position  to  definitely 
act,  desired  complainant  and  the  others  to  make  him  sepa- 
rate deeds,  and  to  leave  the  name  of  the  grantee  blank. 
Complainant,  relying  on  the  good  faith  of  Dexter,  did  as  re- 
quested, and  delivered  the  deed  to  him  to  efl'ect  the  sale, 
as  agent  for  him.    Dexter  having  possessed  himself  of 
similar  deeds  from  other  stockholders,  confederating  with 
persons  unknown  (for  which  he  had  a  private  arrangement 
made  beforehand),  sold  the  railroad  to  unknown  parties 
for  one  hundred  and  fifty-three  thousand  dollars,  as  corn- 
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plainant  is  informed  and  believes,  and  deposited  in  bank 
for  complainant  $21,503.00,  which  would  have  been  his 
share  if  the  sale  had  been  made  at  $100,000.00.  Dexter 
kept  the  additional  sum  over  $100,000.00,  and  divided  it 
between  himself  and  other  parties  connected  with  the 
fraudulent  combination,  and  he  refuses  to  settle  or  account 
for  more  than  complainant's  part  of  $  100,000.00.  Oom- 
painant  asked  for  discovery,  and  propounded  interrogato- 
ries to  ascertain  the  details  of  the  transaction  and  the  par- 
ticipants therein.  The  prayer  was  for  an  account  and  set- 
tlement ;  that  the  persons  confederating  with  Dexter  and 
receiving  the  proceeds  be  made  parties  when  discovered; 
that  they  account  for  what  they  had  received ;  for  subpoena 
and  general  relief. 

This  bill  was  amended,  in  brief,  as  follows :  In  the  trans- 
action referred  to  in  the  original  bill,  complainant  made 
Dexter  his  agent  to  sell  the  property,  and  Dexter  accepted 
the  agency,  and,  in  violation  of  the  trust,  combined  with 
persons  unknown  to  defraud  complainant,  and  secretly,  in 
pursuance  of  said  combination,  sold  complainant's  interest 
for  a  sum  largely  in  excess  of  the  minimum  price  agreed 
on.  Having  so  sold,  he  and  his  confederates  agreed  on  a 
scheme  to  keep  complainant  in  ignorance  of  what  amount 
he  did  sell  for.  The  defendant  inserted  his  own  name  as 
grantee  in  the  blank  delivered  by  complainant  to  him,  and 
pretended  to  be  the  purchaser,  and  concealed  the  same 
from  complainant.  It  is  charged  that  W.  F.  McCormick, 
W.  D.  Chipley  and  the  Columbus  and  Rome  Railroad 
are  confederates  of  Dexter,  and  it  is  prayed  that  they 
be  made  parties.  It  is  also  alleged  that  defendant  is 
unable  to  pay  the  amount  of  damages  chargeable  against 
him.  Defendant  demurred  to  the  bill  for  want  of  equity, 
and  because  there  was  a  common  law  remedy.  The  court 
sustained  the  demurrer,  and  dismissed  the  bill.  Complain- 
ant excepted. 

Smith  &  Russbll  ;  W.  A.  Little,  for  plaintiff  in  error. 
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Peabody  &  Brannon,  for  defendants. 
Jackson,  Chief  Justice. 

This  bill  was  brought  to  compel  an  agent  entrusted  with 
the  sale  of  property  at  a  minimum  price  to  account  to  his 
principal  for  his  part  of  what  the  agent  actually  realized 
from  the  sale.  The  amendment  alleges  that  others  assisted 
in  the  transaction,  and  helped  the  defendant  in  the  breach 
of  trust  and  the  fraud  on  the  complainant.  The  bill  alleges 
that  all  these  parties,  the  original  defendant  and  the  con- 
federates made  defendants  by  the  amendment,  were  ten- 
ants in  common  or  joint  owners  of  a  railroad  sold  by  the 
governor  of  this  state  and  purchased  by  them,  and  the  com- 
plainant also  was  one  of  these  joint  owners ;  and  the  amend- 
ment avers  that  the  original  defendant  could  not  pay  the 
whole  amount  due  him,  the  others  having  pocketed  part 
of  the  fruits  of  the  fraud.  The  bill  alleges  further  that  title 
to  complainant^s  share  was  fraudulently  procured  from 
him,  and  states  the  facts  by  which  it  was  accomplished. 

On  demurrer  to  this  bill  as  amended,  the  demurrer  was 
sustained  and  the  bill  was  dismissed,  and  this  is  the  error 
complained  of.  The  court  below  put  the  decision  on  the 
ground  of  a  complete  remedy  at  law. 

We  cannot  so  see  the  law  of  the  case.  Equity  has  juris- 
diction of  trust.  This  agent  was  trustee,  according  to  the 
allegations  in  the  bill.  Equity  has  jurisdiction  in  cases  of 
fraud,  and  will  help  ferret  out  all  fraud.  It  has  jurisdic- 
tion of  a  case  of  trust  and  fraud,  especially  where  many 
confederate  to  cheat,  and  help  a  trustee  to  perpetratea 
fraud,  and  get  part  of  the  proceeds.  The  remedy  it  can 
give  in  such  a  case  is  more  adequate  and  complete  than  a 
court  of  law  can  render.  Indeed,  the  amendment  charges 
that  the  trustee  cannot  pay  complainant  the  amount  due 
him,  and  if  the  others  assisted  him,  it  is  clear  that  they,  too, 
would  be  liable  in  proportion,  at  least,  to  the  profit  each 
received,  and  to  fix  this  liability  of  each  is  peculiarly  the 
province,  as  it  is  in  the  power  of  courts  of  equity. 
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Glancing  at  the  answers  in  the  record,  we  find  that  they 
make  quite  a  different  case  ;  but  we  are  dealing  with  the 
bill  alone,  and  taking  the  allegations  in  it  as  amended,  we 
arc  quite  clear  that  there  is  equity  in  it,  and  no  complete 
remedy  at  law — certainly  none  as  full  and  complete  as 
equity  can  reach. 

The  principle  is,  that  where  equity  and  law  courts  have 
concurrent  jurisdiction,  and  equity  courts  assume  it  first, 
the  suitor  will  not  be  forced  into  a  law  court,  unless  at  the 
beginning  of  the  equity  suit  a  court  of  law  could  have 
given  him  as  adequate  and  complete  relief  as  the  court  of 
equity  could. 

Judgment  reversed. 


Tn£  Central  Railroad  vs,  English. 

[Hall,  Justice,  not  presiding.] 

liM  '^l  ^'  ^  ^^^^^  rented  certain  land  for  the  year  1877,  knowing  that  a  rail- 

'    --^'  road  company  maintained  a  nuisance  thereon  in  the  shape  of  a 

108  686  pond  of  water,  which  affected  the  health  of  his  family.    With  this 

108_690  knowledge,  he  rented  the  place  for  the  year  1878,  when  it  became 

more  sickly,  so  much  so  that  he  was  unable  to  gather  his  crops ; 
and  an  action  was  brought. against  the  railroad : 
Heldf  that  the  landlord  had  the  right  to  use  and  occupy  the  place, 
and  under  his  lease,  the  tenant  had  the  same  right,  and  he  could 
presume  that  the  railroad  company  would  abate  the  nuisance. 
The  law  did  not  require  him  to  move  awa^^,  but  did  require  the 
company  to  abate  such  nuisance ;  and  it  was,  therefore,  not  error 
to  refuse  to  charge  that  if  the  plaintiff  could  have  avoided  the  in- 
jury to  himself,  he  could  not  recover. 
2.  Where  one  railroad  company  erected  a  nuisance,  and  was  subse- 
quently leased  to  another  company,  which  continued  to  maintain 
such  nuisance,  if  the  owner  of  the  property  on  which  it  was  situ- 
ated notified  the  president  and  officers  of  the  lessee  company  of 
it,  and  his  tenant  also  notified  the  section  master  of  the  company, 
this  was  sufficient  notice  and  demand  for  abatement,  and  the  ten- 
ant could  bring  an  action  for  injuries  resulting  to  him  without 
more.  Notice  of  the  nuisance  is  sufficient. 
October  28, 1884. 
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Railroads.  Damages.  Negligence.  Nuisance.  Land- 
lord and  Tenant.  Before  Judge  Simmon?.  Houston  Supe- 
rior Court,     April  Term,  1884. 

English  brought  his  action  for  damages  against  the  Cen- 
tral Railroad,  alleging,  in  brief,  as  follows :  The  South- 
western Railroad  built  an  embankment  so  as  to  dam  and 
pond  up  the  waters  of  a  certain  creek  which  was  crossed 
by  its  track,  thus  rendering  the  neighborhood  sickly  and 
creating  a  nuisance.  The  Central  Railroad  leased  the 
Southwestern  road,  and  continued  the  nuisance  in  1878  and 
1879,  though  often  notified  to  abate  it.  Plaintiff  leased 
the  land  on  which  was  the  pond  from  the  owner  for  farm- 
ing purposes  in  1878  and  1879,  moved  thereon  with  his 
family,  and  planted  and  proceeded  to  cultivate  it  until 
the  summer  and  fall  months,  when  his  family  were  stricken 
with  chills  and  fever  arising  from  the  maintenance  of  the 
pond ;  and  he  was  unable  to  finish  the  cultivation  of  the 
crop,  the  greater  portion  of  it  proving  a  loss ;  and  some  of 
his  children  died. 

Defendant  pleaded  the  general  issue;  that  the  pond 
existed  beibre  the  plaintiff  rented  the  land,  and  he  had 
full  knowledge  of  it,  and  was  not  entitled  to  recover ;  and 
that,  if  plaintiff  had  any  right  of  action,  it  was  against  his 
landlord,  and  not  against  defendant. 

It  is  unnecessary  to  detail  the  evidence  further  than  the 
following:  Flournoy,  the  landlord  of  the  plaintiff,  testified 
that  the  means  of  carrjnng  off  the  water  from  the  land 
were  totally  inadequate,  and  that  the  culvert  built  by  the 
railroad  for  that  purpose  was  too  high  above  the  creek, 
which  ran  at  that  point,  to  carry  off  the  Avater  effectually, 
and  that  the  ditch  was  not  cleaned  out  by  the  railroad 
company  ;  also  that  he  notified  the  president,  superintend- 
ent, the  road-master,  the  supervisor  and  the  overseer  of  the 
condition  of  the  culvert  and  the  backing  of  water  on  his 
land,  and  requested  that  it  be  put  in  proper  condition. 
Some  of  these  notices  were  personal  and  others  bv  letter. 
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When  asked  if  he  ever  gave  any  notice  on  behalf  of  his 
tenant,  the  plaintiff,  he  said  that  he  did  so  notify  the  rail- 
road overseer;  and  that  he  thought  he  hud  spoken  to  one 
other  oflScial  of  the  road  about  the  condition  of  the  plain- 
tiflPs  family  and  the  necessity  of  putting  the  drain  in  pro- 
per condition,  but  of  this  he  was  not  positive. 

Plaintiff  testified  that  he  notified  the  section- master  of 
the  road  of  the  condition  of  the  pond  and  ditch,  who  re- 
plied that  it  was  not  worth  while  to  clean  it,  as  it  would 
fill  up  every  rain.  (This  was  denied  by  the  section-master 
who  also  stated  that  he  had  no  authority  to  do  the  work 
without  orders  from  his  superior  officer.)  It  appeared 
that  plaintiff  moved  on  the  place  in  1877,  and  rented  for 
that  year,  and  also  rented  for  1878 ;  that  the  pond  was 
there  in  both  years.  He  testified  that  the  sickness  in  his 
family  first  began  in  the  fall  of  1S77  ;  that  in  that  year  he 
madje  a  good  crop,  and  planted  a  crop  in  1878,  but  his 
family  were  sick  and  unable  to  work,  and  thereby  he  was 
unable  to  gather  a  full  crop,  and  was  put  to  expense  in 
hiring  help.  There  was  other  testimony  as  to  loss  of  crops, 
and  his  expenses  incurred  in  hiring  labor  to  take  the  place 
of  his  sick  family  were  stated  at  about  $200.00  to  $250.00. 

Much  other  testimony  was  introduced  on  both  sides, 
which  need  not  be  stated.  There  was  conflict  on  almost 
every  material  point — the  cause  of  the  pond,  its  effect,  the 
loss  of  plaintiff,  and  whether  the  railroad  company  had 
done  what  was  necessary  in  making  the  culvert  and  clean- 
ing the  ditch. 

The  jury  found  for  the  plaintiff  $200.00.  Defendant 
moved  for  a  new  trial,  on  the  following  grounds : 

(1)  to  (3.)  Because  the  verdict  was  contrary  to  law, 
evidence  and  the  charge  of  the  court. 

(4.)  Because  the  court  refused  to  give  in  charge  §3034 
of  the  Code. 

(5.)  Because  the  court  refused  to  charge  as  follows: 
^^If  you  are  satisfied  from  the  evidence  that  the  plaintiff, 
English,  rented  this  place  in  the  year  1877  and  lived  on 
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it,  and  knew,  all  about  the  pond,  and  that  it  created  sick- 
ness of  himself  and  family,  and  after  this  knowledge  of 
the  existence  of  the  pond,  and  that  it  did  create  sickness, 
he  again  rented  the  same  land  and  resided  on  it  for  the 
year  1878,  then  I  charge  you  that  he  cannot  recover  in 
this  case,  unless  it  should  appear  from, the  evidence  that 
the  size  of  the  pond  was  increased  by  the  negligence  of 
the  defendant  during  the  year  1877  or  1878,  so  as  to  cause 
additional  injury  to  the  plaintiff  or  family  or  crop." 
The  motion  was  overruled,  and  defendant  excepted. 

W.  S.  Wallacb  &  Son,  for  plaintiff  in  error. 

Davis  &  Riley,  for  defendant. 

Blandford,  Justice. 

1.  The  only  complaint  upon  the  part  of  the  plaintiff  in 
error  as  to  the  action  of  the  court  below  is,  that  the  court 
refused  to  charge  the  jury,  as  rec[uested,  that  if  the  plain- 
tiff below  could  have  avoided  the  injury  to  himself,  then 
he  cannot  recover. 

Under  the  facts  of  this  case,  we  think  the  court  did  right 
to  refuse  this  request.  It  appeared  that  defendant  in  error 
rented  from  one  Flournoy  certain  lands  for  the  year  1877 ; 
that  he  knew  that  plaintiff  in  error  maintained  a  nuisance 
on  this  land,  which  was  a  pond  of  water,  which  affected 
the  health  of  his  family;  that  with  this  knowledge,  he 
rented  the  place  for  1878,  when  it  became  more  sickly,  so 
much  so  that  he  was  unable  to  gather  his  crops. 

The  landlord  had  the  right  to  use  and  occupy  this  land; 
when  he  leased  the  same  to  English,  he  had  the  same  rights 
which  the  landlord  had ;  he  had  a  right  to  presume  that 
the  railroad  company  would  abate  this  nuisance ;  the  law 
did  not  require  him  to  move  away,  but  did  require  the 
railroad  company  to  abate  the  nuisance ;  hence  the  refusal 
to  charge  as  requested  was  right. 

2.  The  only  other  ground  of  error  is,  that  English  should 
T  7d-26 
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have  notified  the  Central  Railroad  to  abate  the  nuisance, 
and  that,  having  failed  to  do  so,  he  could  not  recover. 

It  18  true  that  the  Southwestern  Railroad  Company  orig- 
inally erected  the  nuisance,  and  that  the  Central  Railroad 
became  the  lessee  of  the  Southwestern  Railroad.  It  fur- 
thermore appears  that  the  landlord,  Floumoy,  had  noti- 
fied the  Central  Railroad,  after  it  became  the  lessee  of  this 
road,  of  this  nuisance,  by  notifying  the  president  and  other 
officers  of  this  corporation ;  and  that  English  himself  had 
notified  the  section-master  of  this  nuisance.  This  was 
sufficient  notice  and  a  sufficient  demand.  7  Oa.j  296; 
Code,  §3001.  If  the  plaintijff  in  error  had  notice  of  the 
nuisance,  then  this  is  all  that  is  required  before  action 
brought.     7  Oa.j  296. 

Judgment  affirmed. 


Gorman  et  al.  vs.  Wood. 

It  has  been  held  in  this  case  (68  Oa, ,  624)  that  the  eamingso  f  a  mar- 
ried woman,  who  was  not  a  free  trader,  or  living  separate  from  her 
husband,  prior  to  1866,  did  not  constitute  her  separate  estate,  bat 
belonged  to  her  husband,  and  this  is  true  whether  such  earning^ 
were  made  from  keeping  a  boarding-houso,  or  from  washing,  ironing 
or  cooking ;  and  if  the  husbwad  took  such  funds  and  invested  them* 
taking  a  bond  for  titles  in  his  own  name,  the  husband's  marital 
rights  attached,  and  no  trust  could  be  implied  in  favor  of  the  wife ; 
and  one  who  gave  credit  to  the  husband  while  he  owned  the  prop- 
erty could  not  be  charged  with  notice  of  any  such  trust,  although 
the  husband  may  have  caused  a  deed  to  be  made  to  the  wife,  in 
conformity  to  a  previous  understanding  between, them,  after  ihe 
credit  was  given. 

October  21,  1884. 

Husband  and  Wife.  Debtor  and  Creditor.  Title.  Trusts. 
Before  Judge  Simmons.  Bibb  Superior  Oourt.  April 
Term,  1884. 

Rachel  A.  Wood  brought  ejectment  against  German,  as 
tenant  in  possession,    and  the  Wilson  Sewing  Machine 
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Company  was  made  a  party  as  the  real  claimant  of  the  title. 
On  the  trial,  the  evidence  showed,  in  brief,  as  follows.- 
Mrs.  Wood  was  married  to  her  husband,  George  Wood,  in 
1849.  They  lived  together;  he  was  a  carriage  maker;, 
she  kept  a  boarding-house  and  retained  the  profits  of  it ; 
she  also  took  in  washing  and  ironing.  Before  or  about  the 
beginning  of  the  war,  she  gave  her  husband  money  to  buy 
the  land  in  dispute  from  Thomson.  She  testified  that  the 
money  was  made  by  cooking,  washing  and  ironing.  Her 
husband  made  the  purchase,  and  paid  all  the  purchase  mon- 
ey, but  took  a  bond  for  titles  in  his  own  name,  instead  of  a 
deed,  because  he  thought  there  were  people  who  considered 
that  a  man  was  trying  to  do  wrong  if  he  was  holding  as  trus- 
tee or  agent,  and  he  kept  the  bond,  thinking  that  some  day 
he  would  persuade  his  wife  to  let  him  have  it,  but  she  never 
would  consent.  They  lived  in  a  house  just  across  an  alley 
from  the  property  in  dispute.  She  rented  out  the  prop- 
erty and  collected  the  rents,  receiving  them  herself  or 
sending  her  son  for  them.  In  1874  or  1875,  plaintifl''s  hus- 
band did  not  own  anything  except  the  lot  on  which  they 
lived.  Mrs.  Wood  claimed  possession  of  the  property  until 
her  tenant  was  ejected  by  the  marshal  of  the  United 
States.  •  On  January  16, 1876,  a  deed  was  made  by  Thom- 
son to  Mrs.  Wood  to  tne  property  in  dispute.  She  and  her 
husband  testified  that  they  heard  that  there  was  some 
trouble  in  regard  to  Thomson,  and  that  the  deed  was  not 
so  made  to  defeat  creditors';  that  Wood  had  been  sued 
sometime  previously  on  a  claim  which  the  witness  spoke 
of  as  the  "  Church  claim,"  but  that  this  was  on  the  eve  of 
being  settled.  Wood  admitted  that  he  had  paid  the  taxes 
in  his  own  name,  but  testified  that  he  did  so  with  his  wife's 
money,  and  that  he  merely  gave  in  and  paid  such  taxes  for 
her;  also,  that  at  the  time  of  the  purchase  from  Thomson, 
he  told  the  latter  that  he  was  buying  the  property  with 
his  wife's  money ;  that  she  wanted  it  in  her  own  name ; 
that  he  never  expected  to  control  it,  but  would  prefer  to 
have  it  in  his  name ';  that  Thomson  said  he  could  have 
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it  any  way  he  wanted ;  that  witness  told  him  to  make 
out  a  bond  in  his  name,  and  whenever  he  could  get  his 
wife  to  agree  to  have  it  in  his  name,  he  would  get  the 
deed.  He  admitted  signing,  as  security  for  Merritt,  a  bond 
to  the  Sewing  Machine  Company,  and  some  other  paper, 
which  he  said  he  did  not  read,  and  did  not  know  what  it 
was,  and  about  which  his  testimony  was  rather  confused. 
He  stated  that  the  agent  of  the  company  asked  him  if  he 
was  worth  $5,000.00 ;  to  which  he  replied  that  he  could 
not  tell ;  that  people  thought  he  was  worth  "  right  smart" 
Plaintiff  also  showed  that  at  the  marshal's  sale  of  the  prop- 
erty, notice  was  given  that  it  belonged  to  Mrs.  Wood,  and 
not  to  her  husband. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
In  1874,  Wood  became  surety  for  Merritt  on  a  bond  given 
to  the  Wilson  Sewing  Machine  Company.  On  November 
80, 1875,  a  judgment  was  rendered  thereon  in  the  United 
States  Court  at  Savannah ;  a  levy  was  made  on  the  land  in 
dispute,  and  it  was  sold  on  December  7, 1880,  by  the  mar- 
shal to  the  company.  Attached  to  the  bond  was  an  aflSdavit 
by  Wood  that  he  was  worth,  in  real  estate  unincumbered, 
$2,000.00,  besides  i)ersonal  property,  being  worth  in  the 
aggregate  $4,000.00  above  exemptions,  indebtedness  and 
liabilities.  In  February,  1876,  Wood  made  application 
for  a  homestead,  and  the  surveyor's  plat  included  the  land 
in  dispute.  (Plaintiff  denied  that  the  homestead  taken  by 
her  husband  had  any  connection  with  the  land  in  contro- 
Tersy.) 

Thomson  testified  that  he  bargained  the  land  to  Wood 
before  the  war,  and  gave  him  a  bond  for  title ;  that  he 
never  recognized  any  other  than  Wood  as  having  a  right 
to  the  deed,  and  had  no  recollection  of  Wood's  referring  to 
his  wife ;  that  Wood  bought  the  land  and  received  the  bond 
for  title ;  that  when  he  made  the  d^ed.  Wood  called  on 
him,  and  said  that  he  was  in  trouble  about  some  church 
property,  and  asked  that  the  deed  be  made  to  his  wife, 
which  was  done. 
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The  jury  found  for  the  plaintiff.  Defendant  moved  for 
a  new  trial,  on  the  following  among  other  grounds : 

(1),  (2),  (3).  Because  the  verdict  was  contrary  to  law 
and  evidence,  against  the  weight  of  evidence,  and  without 
evidence  to  support  it. 

(4.)  Because  the  court  charged  as  follows:  "If  you 
believe  from  the  evidence  that  he  (George  Wood)  did, 
give  her  (his  wife)  the  privilege  of  carrying  on  that  busi- 
ness (keeping  a  boarding-house)  in  her  own  name,  and 
that  by  that  business  she  accumulated  this  amount  of 
money  which  went  into  the  purchase  of  the  land,  and,  at 
the  time  she  gave  him  this  money,  she  made  him  her  agent 
to  buy  the  land  for  her,  and  he  did  buy  it  for  her,  and  told 
Thomson  it  was  her  money  that  bought  it,  and  she  went 
into  possession  at  that  time,  and  continued  in  possession 
from  that  time  until  she  was  ejected;  that  she  exercised 
acts  of  ownership,  collecting  rents,  and  things  of  that  sort ; 
if  you  believe  at  the  time,  from  the  same  evidence,  that 
Wood  never  went  into  possession  of  it,  or  exercised  any 
acts  of  ownership  over  it,  or  collected  the  rents,  then  I 
charge  you  that  it  will  be  her  money  and  her  land,  and  it 
would  not  be  lawful  to  sell  it  for  Wood's  debts." 

(5.)  Because  the  court  charged  as  follows:  ''Or,  if  you 
believe  from  the  evidence  that  while  his  wife  (the  plain- 
tiff) may  have  accumulated  that  money,  that  he  bought 
the  land  in  his  own  name,  or  took  the  bond  for  titles  in 
his  own  name ;  that  he  exercised  acts  of  ownership  over  it  > 
that  he  rented  it  out,  collected  rents  or  made  repairs,  then 
I  charge  you  that,  whether  it  was  his  money  or  hjs  wife's 
money,  it  would  be  subject  to  his  debts,  provided  she  did 
not  assert  her  claim  to  it  before  he  got  credit  on  the  faith 
of  it,  or  before  the  judgment  lien  attached  against  him." — 
The  proviso  is  assigned  as  error. 

(6.)  Because  the  court  charged  as  followF :  "  But,  on  the 
other  hand,  if  you  believe  that  her  money  bought  it  (this 
land),  and  she  was  in  possession  of  it,  had  control  over  it, 
and  the  Sewing  Machine  Company  had  notice  of  this  when 
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they  gave  him  credit,  and  before  they  obtained  their  judg 
ment,  either  actual  or  constructive  notice,  it  would  not  be 
subject  to  his  debts.     Actual  notice  is  the  seeing  Mrs  Wood 
in  possession  of  it,  or  a  recorded  deed  on  the  deed  book,  if 
there  was  any  record  of  it  in  the  clerk's  oflBce." 

(7.)  Because  the  court  charged  as  follows :  "  If  they 
(the  Sewing  Machine  Company)  had  constructive  notice 
of  it  (the  notice  of  what  is  stated  in  the  sixth  ground  next 
before),  it  would  be  sufficient  to  bar  them  from  recovery. 
Constructive  notice  is  any  notice  which  would  excite  the 
apprehension  of  any  ordinary  mind  and  prompt  inquiry 
into  the  actual  condition  of  things.  Therefore,  if  you  be- 
lieve from  the  evidence  that  Mrs.  Wood  occupied  this 
property  from  the  time  that  it  was  purchased  by  Geo. 
Wood,  either  by  herself  or  tenants,  because  when  she  rents 
it  out  tlie  tenants'  possession  is  hers  ;  therefore,  if  she  was 
in  possession  of  it  from  the  time  she  bought  up  to  the 
time  this  judjonent  lien  went  into  operation,  or  whs  ob- 
tained against  him  in  Savannah  before  the  sale ;  if  she  ex- 
ercised acts  of  ownership,  rented  it  out  and  collected  the 
rents,  made  repairs,  then  I  charge  you  that  that  was  con- 
structive notice  sufficient  to  put  them  on  inquiry  as  to 
whether  it  was  his  property  or  hers  ;  if  you  find  that  was 
so,  then  you  will  be  authorized  to  find  for  the  plaintiff*." 

(8.)  Because  the  court  charged  as  follows:  '•  In  consid- 
ering this  question  (of  title),  you  will  take  all  the  evidence 
into  consideration,  and  see  what  was  said  and  done  at  the 
time  Wood  purchased  the  land,  whether  he  purchased  for 
himself  or  whether  he  purchased  for  his  wife,  whether  he 
exercised  acts  of  ownership  over  it,  whether  he  rented  it 
or  made  repairs,  or  gave  it  in  as  his  own  property." 

(9.)  Because  the  court  charged  as  follows:  '-But  if  he 
(Geo.  Wood)  bought  it  (the  land)  in  the  name  of  his  wife, 
and  told  Thomson  it  was  his  wife's  money,  and  she  went 
into  possession  and  staid  there,  from  that  time  it  was  her 
property." 

(10.)  Because  the  court  refused  to  charge  the  following 
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written  request :  "  That  if  George  Wood  paid  Thomson  all 
the  purchase  money  for  the  land  in  dispute,  and  Thomson 
then  made  and  delivered  to  said  Wood  a  bond  for  title  to 
the  land,  Wood  acquired  a  complete  equity  in  the  land, 
and  the  title  vested  in  him.  If  Wood,  whilst  the  title 
thus  stood,  contracted  the  debt,  and  the  Sewing  Machine 
Company  credited  said  Wood  on  the  faith  of  said  prop- 
erty, and  if  the  company  had  no  notice  at  that  time  that 
money  claimed  to  belong  to  Mrs.  Wood  paid  for  the  prop- 
erty, then  the  property  was  subject  to  Geo.  Wood's  debt, 
on  its  being  sued  to  judgment.  If  these  facts  are  satisfac- 
torily proved  by  the  evidence,  and  the  proof  further  shows 
that  the  company  bought  the  property  at  marshal's  sale, 
it  gave  a  good  title,  even  though  notice  was  given  at  the 
sale  of  Mrs.  Wood's  claim." 

(11.)  Because  the  court  refused  to  charge  the  following 
written  request :  "  The  law  contemplates  that  a  creditor 
gives  credit  on  the  faith  of  all  the  property  owned  by  his 
debtor  at  the  time  he  gives  him  credit,  whether  the  cred- 
itor actually  knew  what  the  property  consisted  of  at  the 
time  or  not." 

(12.)  Because  the  court  refused  to  charge  the  following : 
"  If  the  Sewing  Machine  Company  had  no  notice  of  Mrs. 
Wood's  claim  until  after  its  judgment  was  obtained  against 
her  husband  (Geo.  Wood),  such  notice  cannot  benefit  the 
plaintiff  in  this  case." 

(13.)  Because  the  court  refused  to  charge:  *'A1  though  the 
money  which  paid  for  the  land  was  made  by  Mrs.  Wood's 
personal  labor,  and  although  her  husband  consented  that 
it  should  be  her  money,  these  facts  cannot  avail  Mrs.  Wood 
in  this  case,  unless  the  Sewing  Machine  Company  had  no- 
tice of  them  before  the  judgment  was  obtained  against 
George  Wood." 

The  motion  for  new  trial  was  overruled,  and  counsel  for 
plaintiffs  in  error  excepted. 

This  case  was  formerly  before  the  Supreme  Court,  and 
will  be  found  reported  in  68  <?«.,  624. 
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Lanier  <fe  Andersoji  ;  Washington  Dessau,  for  plaintiff's 
in  error. 

John  Rutherford  ;  J.  C.  Rutherford,  for  defendant. 

Hall,  Justice. 

The  question  which  controls  this  case  is,  whether  the 
earnings  of  a  married  woman,  who  is  not  a  free  trader,  and 
who  is  not  living  separate  from  her  nusband,  constitute 
her  separate  estate  or  belong  to  her  husband  ?  When  this 
case  was  here  before,  68  Oa,^  524,  we  distinctly  held  that 
such  earnings  belonged  to  him.  It  does  not  occur  to  us  that 
it  can  make  any  difference,  in  point  of  principle  or  law, 
whether  she  derives  this  income  from  keeping  a  boardingr 
house,  or  from  washing,  ironing  or  cooking.  In  this  re. 
spect,  there  was  no  material  difference  in  the  evidence 
adduced  on  this  and  the  former  trial ;  it  is  the  same  in  all 
substantial  particulars,  and  falls  directly  within  the  princi- 
ple already  settled  and  adjudicated  by  this  court.  On  the 
last  trial,  it  made  the  only  issue  that  should  have  been 
submitted  to  the  jury,  and,  in  submitting  the  others  by 
the  charge  excepted  to  in  the  motion  for  a  new  trial, 
we  think  our  learned  brother  misapprehended  the  scope 
and  purpose  of  the  former  a^udication  of  this  court,  and 
to  that  extent  erred.  There  was  no  dispute  as  to  the  source 
from  which  the  money  came  that  was  invested  in  the  land 
in  controversy;  it  came  from  the  wife's  earnings  during 
coverture,  while  she  was  living  with  her  husband,  and  when 
she  was  carrying  on  no  separate  business,  as  she  might  have 
done  by  complying  with  the  law  in  reference  to  married 
women  becoming  "public  or  free. traders."  Code,  §1760. 
Had  she  been  living  separate  from  her  husband  (Code, 
§1756),  or  been  declared  "  a  public  or  free  trader,"  then, 
in  either  event,  her  acquisitions  would  have  become  her 
separate  estate  to  which  his  marital  rights  could  not  have 
attached.  The  claim  set  up  has  been  adj.udged  against 
her,  and  she  is  concluded  by  that  judgment. 
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The  money  that  purchased  and  paid  for  the  property 

l>e.'ng  the  husband's,  and  he  having  bought  it  and  taken 

lK)nd  for  titles  to  it  in  his  own  name,  no  trust  could  be 

implied  in  her  favor,  and  a  party  giving  credit  to  him  while 

tie  owned  the  property  could  not  be  charged  with  notice 

czif  a  trust  that  existed  neither  in  fact  nor  in  law,  although 

ike  may  have  directed  and  caused  a  deed  to  be  made  to 

hker  in  conformity  to  a  previous  understanding  between 

/fchem,  after  the  credit  was  given.  The  decision  of  the  court 

in  this  case,  if  it  needed  vindication,  is  fully  sustained 

V^y  an  able  and  exhaustive  opinion  of  the  Supreme  Court 

^f  the  United  States,  in  which  the  authorities  bearing  on 

the  subject  are  carefully  examined  and  collated.     94  U. 

S.  R.,  580. 

Judgment  reversed. 


Serine  et  al.  vs.  Jackson  et  al. 


7. 


tJnderthe  act  of  1872  (Code,  §1449),  the  ordinary  is  required, 

tender  certain  circumstances ^  to  order  an  election  to  determine  the 

^^estion  of  ** fence"  or  ** no  fence;"  the  returns  are  to  be  made 

'^o  him,  and  he  is  required  to  examine  them  and  decide  upon  all 

^^iiestions  that  may  arise  out  of  the  election,  and  proclaim  the  re- 

^^ilt.    This  is  a  part  of  the  political  power  of  the  state  which  the 

^■^"gislature  has  seen  fit  to  confer  upon  the  ordinary ;  and  without 

Dme  authority  vested  in  the  judicial  department,  it  cannot  inter- 

■"^De  or  interfere  in  any  manner  with  the  power  so  granted  to 

^im.     Ko  provision  is  made  by  the  act  for  any  review  of  the 

.  «cision  of  the  ordinary,  and  it  seem  ^  to  have  been  contemplated 

^at  his  action  should  be  final  and  conclusive. 

'^  ^     Neither  the  common  law  remedy  by  information  in  the  nature  of 

^^^^  quo  warranto  is  applicable  to  the  case,  nor  is  there  any  stalule 

^^-uthorizing  the  courts  to  inquire  into  the  legality  of  such  an  elec- 

^  f  the  courts  had  jurisdiction  in  such  a  case,  the  remedy  should 
^^=^ave  been  sought  before  the  ordinary  had  acted  and  the  result  had 
"^:ieen  proclaimed.    After  the  ordinary  had  decided  the  questions 

l^fore  him  and  proclaimed  the  result  of  >he  election,  it  was  then 

'^oo  late  to  seek  redress  by  injunction. 
Geptember  16,  l«8l. 
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Elections.  Ordinary.  Fence.  Government  Consti- 
tutional Law.  Quo  Warranto.  Injunction.  Before  Judge 
RoNEY.     Richmond  Superior  Court.     April  Term,  1884. 

Quiutillian  Skrine  et  aZ.,  citizens  and  freeholders  of  Rich- 
mond county,  filed  their  bill  against  George  T.  Jackson  et 
al.^  also  citizens  and  freeholders  of  the  same  county,  and 
all  others  agreeing  with  them  in  the  election  stated  below, 
alleging,  in  brief,  as  follows :  An  election  to  determine 
the  question  of  "  fence  "  or  "no  fence"  was  held  in  Rich- 
mond county;  the  ordinary  declared  the  result  in  favor  of 
"no  fence,"  and  defendants  were  threatening  to  put  into 
execution  §1455  of  the  Code,  under  this  election,  by  im- 
pounding stock  running  at  large  after  July  1, 1884,  and 
thus  injuring  the  owners  and  begetting  vexatious  litigation. 
Outside  of  the  city  of  Augusta  (which  has  an  ordinance 
regulating  the  running  at  large  of  stock),  this  law  is  not 
suitable  or  beneficial,  much  of  the  land  being  too  poor  or 
too  marshy  for  cultivation,  but  furnishing  grazing  for  cat- 
tle, and  many  of  complainants  being,  in  whole  or  in  part^ 
dependent  for  a  living  on  their  stock  and  unablo  to  raise 
them  without  such  grazing.  The  election  was  illegal  and 
the  proceeding  void  for  the  following  reasons: 

(I.)  Because  several  petitions,  signed  by  ninety  three 
citizens  and  freeholders  who  desired  an  election  (forty-six 
of  them  being  citizens  of  Augusta),  were  filed  with  the  or- 
dinary on  the  same  day;  counter-petitions,  signed  by  one 
hundred  and  sixty-eight  citizens  and  freeholdiers,  were 
filed ;  no  other  "  supporting  '*  petition  was  filed,  but  the 
election  was  ordered. 

(2.)  Because  the  election  was  held  on  January  8,  1884, 
and  the  decision  of  the  ordinary  in  favor  of  "no  fence" 
was  announced  and  published  on  January  10,  before  com- ' 
plainants,  who  resided  out  of  the  city,  could  be  made  aware 
of  the  count. 

(3.)  Because  the  election  in  the  city  of  Augusta  was 
not  held  in  the  several  militia  districts  therein,  but  was 
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ordered  by  the  ordinary  to  be  held,  and  was  held,  at  the 
court-house  alone ;  and  if  the  vote  of  the  city  be  rejected, 
there  was  a  large  majority  for  '^  fence  "  in  the  country 
districts. 

(1.)  Because  the  law  under  which  this  election  was  held 
was  contrary  to  the  constitution  of  the  United  States. 

(5.)  Because  the  law  is  not  applicable  to  Richmond 
county  as  a  whole,  whatever  might  be  the  case  as  to  the 
districts  of  the  county. 

The  prayer  was  for  injunction  to  prevent  the  defendants 
*'and  their  confederates"  from  caiTying  into  effect  the 
stock  law  under  this  election  by  seizures  and  impoundings, 
and  for  subpoena. 

Defendants,  for  cause  why  injunction  should  not  be 
f^ranted,  showed,  in  brief,  as  follows :  '•  There  is  no  equity 
in  complainants'  bill,  and  the  court  has  no  jurisdiction. 
The^"  had  an  adequate  remedy  at  law,  of  which  they  did 
not  avail  themselves,  and  they  are  now  estopped  thereby; 
ami  if  this  action  lies  at  all,  it  is  premature."  They  de- 
nied that  no  "  supporting "  patitiou  was  filed,  cited  the 
minutes  of  the  ordinary,  in  which  it  was  stated  that  one 
was  filed,  and  insisted  that  complainants  could  not  go  be- 
hind the  judgment  of  the  ordinary.  They  denied  that 
complainants  did  not  have  ample  time  to  learn  the  result 
of  the  election  and  file  objections  before  it  was  declared 
by  the  ordinary,  the  returns  being  in,  as  required  by  law, 
by  12  m.  on  January  0,  and  tvvent3'^-four  hours  or  more 
having  elap^d  thereafter  before  a  declaration  of  the  re- 
sult. They  denied  that,  under  the  acts  regulating  the 
corporate  limits  Of  the  city  of  Augusta  and  the  militia 
districts  and  voting  precincts  therein,  there  was  any  other 
proper  place  than  the  court-house  for  the  opening  of  polls 
in  such  an  election.  (On  this  subject  reference  was  made 
to  the  Acts  1809,  1818,  1830,  1870,  1882,  1883;  also 
Acts  of  1823,  p.  73;  of  1830,  p.  104;  of  1836;  of  1837, 
p.  88;  of  1834,  p.  89;  of  1879,  p.  31;  of  1859,  p.  55.) 
I>efendant8  are  not  only  real  estate  owners  in  Augusta, 
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but  also  are  large  land  owners  outside  of  the  city.  They 
deny  any  knowledge  of  anything  illegal  or  unconstitutional 
in  the  matter  complained  of,  "  and  plead  a  want  of  juris- 
diction in  this  court  to  grant  any  of  the  relief  prayed  for 
by  complainants." 

"  And  these  defendants  also  pray  that  this  court  will 
adjudicate  and  determine  the  legal  effect  of  the  action  of 
said  ordinary,  as  set  forth  in  the  exhibits  hereto  annexed, 
as  a  court  selected  by  law,  under  the  constitution  of  this 
state,  that  the  same  is  final  and  conclusive,  and  that  com- 
plainants, as  citizens,  are  bound  thereby,  and  cannot,  un- 
der the  allegations  in  their  bill,  be  now  heard  to  go  be- 
hind the  same  or  raise  any  of  the  questions  set  fortli  in 
the  bill." 

The  application  for  injunction  was  heard  on  the  bill, 
answer,  or  response  showing  cause,  and  proof  submitted. 
It  is  unnecessary  to  set  out  the  latter,  further  than  to  state 
that  it  appeared  from  the  affidavit  of  the  ordinary  that  a 
petition  for  an  election  was  filed,  and  at  the  same  time 
another  petition  was  left  with  him  as  a  "  supporting  pe- 
tition," in  case  a  counter-petition  should  be  filed. 

The  injunction  was  refused,  and  complainants  excepted. 

Hook  &  Montgomery,  for  pl^ntiffs  in  error. 

Jos.  B.  Gumming;  J.  Ganahl;  Frank  H.  Miller,  for 
defendants. 

Blanbfokd,  Justice. 

Certain  freeholders,  citizens  of  Richmond  county,  peti- 
tioned the  ordinary  of  that  county  for  an  election  to  be 
held  by  the  voters  of  the  county  for  fence  or  no  fence. 
The  ordinary  issued  an  order  for  an  election,  which  was 
held  on  the  eighth  day  of  January,  1884 ;  on  the  ninth  day, 
the  votes  at  said  election  were  consolidated  by  the  managers 
and  turned  over  to  the  ordinary;  on  the  tenth  day  of  the 
same  month,  the  ordinary  declared  that  "  no  fence  "  had 
received  a  large  majority  of  the  votes  cast  at  said  election. 
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In  March  thereafter,  the  plaintiffs  in  error  filed  this  bill, 
in  which  they  prayed  an  injanction  against  the  defendants, 
for  certain  reasons  assigned  in  the  bill.  The  judge  of  the 
superior  court  refused  the  injunction,  and  this  decree  is 
assigned  as  error  here. 

Under  the  act  of  1872,  page  34,  Code,  §1449,  the  ordin- 
ary is  required  to  order  an  election  under  certain  circum- 
stances, and  the  returns  of  the  election  are  to  be  made  to 
the  ordinary,  who  is  required  to  examine  the  same,  and  to 
decide  upon  all  questions  which  may  arise  out  of  said 
election,  and  he  shall  proclaim  the  result.  There  is  no 
provision  made  by  the  act  for  any  review  of  this  action 
by  the  ordinary.  The  legislature  seems  to  have  contem- 
plated that  this  action  by  the  ordinary  should  be  final  and 
conclusive.  No  court  in  this  state  has  any  power,  by  in- 
junction or  otherwise,  to  interfere  therewith.  The  legis- 
lature has  seen  proper  to  confer  this  power  on  the  ordinary ; 
it  is  part  of  the  political  power  of  the  state,  and  without 
some  authority  vested  in  the  judicial  department  of  the 
government  by  law,  the  judiciary  cannot  intervene.  It 
would  be  an  assumption  of  power  on  their  part,  unauthor- 
ized by  law,  by  any  of  its  processes,  to  interfere  in  any 
manner  with  the  full  exercise  of  power  granted  by  the 
act  to  the  ordinary;  and  we  know  of  no  precedent  which 
will  authorize  the  courts  to  interfere  in  the  way  and  man- 
ner asked  for  by  this  bill.  Tharpe  V8.  Hardison.  69  Oa. 
283. 

There  afe  but  two  modes  by  which  the  legality  of  an 
election  may  be  inquired  into — by  the  common  la^  and 
by  statute.  By  the  common  law,  an  information  in  the 
nature  of  a  writ  of  quo  warranto  was  exhibited  by  the 
state,  upon  the  relation  of  some  person  claiming  the  ofiice 
said  to  be  usurped  by  the  defendant,  and  he  was  required 
t^  show  by  what  authority  he  held  the  oflBce.  The  legal- 
ity of  his  election  might  be  inquired  into  by  this  pro- 
ceeding, but  by  our  Code  the  relator  must  claim  the  office 
himself  or  be  interested  therein.    Code,  §3203.    The  state 
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and  the  person  who  exercises  the  office  are  parties  to  this 
case.     It  if  quite  clear  that  such  a  proceeding  is  not  ap- 
plicable to  the  present  case.   There  is  no  office,  and  there 
is  no  person  claiming  an  office,  and  no  person  exercising 
an  office,  but  simply  a  law  is  declared  adopted,  which  pro- 
vides for  the  future  that  no  fence  need  be  used  by  the 
citizens  of  Richmond  county.     Is  there  any  statute  of 
force  in  this  state,  other  than  has  already  been  referred  to, 
which  authorizes  the  courts  to  inquire  into  the  legality  of 
this  election?    None  has  been  pointed  out  to  us,  and  ire 
have  fjiiled  to  find  any.   Then,  if  the  remedies  provided  by 
the  common  law  fail,  and  no  statutory  remedy  be  provided, 
is  not  the  presumption  conclusive  that  the  legislature  did 
not  intend  to  have  judicial  interference  in  this  matter,  but 
to  leave  it  to  the  determination  of  the  ordinary,  as  provided 
in  the  act?     See  McCrary  on  Elect  ons,  pages  221,  222, 
223 ;  Suffrages  and  Elections  by  Naar,  230.     In  the  case  of 
Freeman  et  al,  vs.  McDonald  et  al^  72  (?a.,  812,  this  same 
principle  was  asserted,  which  is,  that  the  legislature  could 
provide  a  tribunal  for  the  determination  of  contested  elec- 
tions, and  that  such  determination  was  final  and  conclusive; 
and  as  the  legislature  has  provided  in  the  act  under  which 
this  election  was  held  how  the  same  was  to  be  determined, 
and  no  remedy  existing  at  common  law,  or  other  provision 
by  statute  by  which  the  courts  can  inquire  into  the  legality 
of  this  election,  then  the  decision  of  the  ordinary  is  final 
and  conclusive. 

But  even  if  we  were  wrong  in  the  view  presented,  yet 
we  are  entirely  clear  that,  under  the  allegations  in  this 
bill  and  the  facts  of  this  case,  the  chancellor  was  right  in 
refusing  the  injunction.  The  bill  came' too  late,  after  the 
ordinary  had  acted  and  proclaimed  the  result,  to  have 
authorized  the  injunction  to  issue.  If  there  was  any  rem- 
edy at  all,  it  should  have  been  sought  before  the  ordinary 
had  acted  and  the  result  had  been  proclaimed.  All  things 
must  have  an  ending;  there  must  be  some  finality ;  and  we 
think  that  this  matter  had  an  end  and  final  termination 
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when  the  ordinary  decided  and  proclaimed  the  result  of 
the  election.  Dyson^  ordinary^  vs.  .Popcj  71  6a  ^  205; 
Freeman  et  al.  vs.  McDonald^  72  (?«.,  812. 

So  the  judgment  of  the  court  below  must  be  aflSrmed. 

Judgment  affirmed. 


Centbal  Railroad  ve.  First  National  Bank  op  Lynch- 
burg, Virginia. 

1.  Where  a  draft  was  made  payable  to  the  order  of  the  cashier  of  a 
bank,  and  was  by  him  indorsed  to  the  cashier  of  another  bank 
"for  collection,  for  account  of  the  first  bank,  this  was  nothing 
more  than  a  warrant  of  attorney  authorizing  tho  indorsee  to  col' 
lect  the  amount  due  on  the  draft  for  the  indorser.  It  conveyed 
no  title  except  for  that  purpose,  and  was  notice  to  all  persons  sub' 
sequently  dealing  with  it  that  the  indorser  had  not  parted  with 
the  title  or  intended  to  transfer  the  ownership  of  the  proceeds  to 
another. 

2.  Where  the  cashier  to  whom  a  draft  was  thus  indorsed  in  turn  in- 
dorsed it  to  a  third  person  *'  for  account  of  *'  the  second  bank,  and 
Uie  person  to  whom  it  was  thus  indorsed  received  the  money  from 
the  drawees,  it  received  that  which  belonged  to  the  original  payee, 
and  this  put  it  in  privity  with  such  payee  to  such  an  extent  that, 
upon  failure  to  pay  on  demand,  an  action  for  money  had  and  re* 
ceived  would  lie. 

(a.)  The  reception  by  one  of  money  which  belongs  to  another,  and  a 
deniand  by  that  other,  makes  all  the  privity  necessary  to  main- 
tain an  action  for  money  had  and  received. 

3.  Tho  final  indorsee  making  the  collection  could  not  apply  the 
amount  received  to  a  claim  held  by  him  against  the  bank  last  in- 
dorsing, as  against  the  original  payee. 

September  16,  1884. 

Negotiable  Instruments.  Indorsement.  Notice.  Priv- 
ity. Actions.  Title.  Before  Judge  Bower.  Dougherty 
Superior  Oourt.    April  Term,  1884. 

Reported  in  the  decision. 

W.  T.  Jones  ;  Lyon  &  Qresham,  for  plaintiff  in  error. 

D.  H.  Pope;  G.  J.  Wright,  for  defendant. 
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Blakdford,  Justice. 

The  defendant  in  error  brought  its  action  for  money  had 
and  received,  against  the  plaintiff  in  error,  alleging  that 
plaintiff  in  error  had  received  from  one  Mayer  &  Glauber 
a  sum  of  money  due  on  a  draft  of  which  the  following  is 
a  copy : 

**$276.85.  Lynchburg,  Virginia,  February  17, 1881. 

Sixty  days  after  date,  pay  to  the  order  of  Allen  W.  Tally,  cash- 
ier, two  hundred  and  seventy-six  dollars  and  eighty-five  cents,  with 
current  rate  of  exchange  on  New  York,  value  received,  and  charge 
the  same  to  account  of  Huntbr  &  Marshall. 

To  S.  Mayer  &  Glauber,  ) 
Albany,  Georgia.'*        ) 

On  the  back  of  the  draft  were  the  following  indorse- 
ments: First: 

"  Pay  W.  H.  Patterson,  cashier,  or  order,  for  collection  for  ac- 
count of  First  National  Bank,  Lynchburg,  Va,  (Sgd.)  Allen  W. 
Tally,  cashier." 

Second : 

**  Pay  to  John  A.  Davis,  agent,  or  order,  for  account  of  Gitisens' 
Bank  of  Georgia,  Atlanta,  Ga.     (Sgd.)  W.  H.  Patterson,  cashier.' 

The  evidence  showed  that  the  plaintiff  in  error  had  col- 
lected tUs  draft ;  upon  demand  being  made  on  plaintiff  in 
error  forthe  payment  of  the  money  thus  collected  by  the 
attorney  for  defendant  in  error,  payment  was  refused ;  the 
railroad  claimed  that  the  Citizens'  Bank  was  indebted  to 
it,  and  that  they  had  given  that  bank  credit  for  the  amount 
thus  collected.  It  was  further  shown  that  the  Citizens' 
Bank  had  failed  before  the  money  had  been  collected  by 
the  Central  Railroad  and  Banking  Company.* 

The  court  below  held  thai*  tim  (kntaral  Railroad  and 
Banking  Company  was  liable  to  the  defendant  in  error, 
and  this  ruling  is  assigned  as  error. 

1..  The  qualified  indorsements  on  the  back  of  this  draft 
by  the  cashier  of  The  First  National  Bank  of  Lynchburg, 
whereby  he  directs  payment  to  be  made  to  W.  H.  Patter- 

^Dftvit  was  agentof  the  rallnMd  oompaoy. 
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son,  cashier  of  the  Citizens'  Bank,  or  order,  for  collection 
for  account  of  First  Natk)nal  Bank,  Lynchburg,  Va.,  was 
nothing  more  nor  less  than  a  warrant  of  attorney  authoriz- 
ing the  indorsee  to  collect  the  amount  due  on  the  draft  for 
the  indorser.  It  conveyed  no  title  to  the  paper,  but  was 
notice  to  all  persons  subsequently  dealing  with  this  paper 
that  defendant  in  error  had  not  parted  with  the  title  or  in- 
tended to  transfer  the  ownership  of  the  proceeds  to  an- 
other. The  legal  import  and  effect  of  the  indorsement 
was  to  notify  the  plaintiff  in  error  that  the  defendant  in 
error  was  the  owner  of  the  draft,  and  that  the  Citizens'" 
Bank  was  merely  its  agent  for  collection ;  that  a  qualified 
title  for  this  purpose  only,  and  no  other,  was  in  the  Citizens' 
Bank.  Morse  on  Banks,  52  ;  Swift  vs.  Tyson,  16  Peters,  1 ; 
1  Howard,  234;  3  Penn  St.,  848;  22  Md.,  148;  1  Wall., 
166;  102  U.S.,  658;  1  Bond,  389;  11  R.  I.,  119;  51Iowa, 
15. 

2.  But  it  is  insisted  that  there  was  no  privity  between 
these  parties  respecting  this  transaction,  so  as  to  authorize 
this  action.  When  the  plaintiff  in  error  received  from 
Mayer  &  Glauber  the  money  due  on  the  draft,  they  re- 
c^ved  something  which  belonged  to  the  defendants  in  error; 
it  was  their  money,  and  this  act  put  them  in  privity  for 
the  purpose  of  this  action.  Where  one  person  is  in  pos- 
session of  money  which  of  right  and  in  equity  belongs  to 
another,  this  action  may  be  maintained  for  its  recovery. 
The  law  implies  a  promise  on  the  part  of  any  person  who 
has  received  the  money  of  another  to  pay  that  person  on 
demand.  The  reception  of  money  by  one  and  the  de- 
mand by  the  other  makes  all  the  privity  that  is  necessary 
to  maintain  this  action. 

And  we  are  clear  f^at  plaintiff  in  j^rror  had  no  right  to 
retain  the  proceeds  of  thi?  draft  as  payment  of  or  secuiity 
for  any  balance  which  the  Citizens'  Bank  might  be  due  it.. 
Judgment  affirmed. 

V  73-28  ^ 
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Bogen  V9   TrueU.  adminlftrator. 

.  BoasBS  V8.  Truett,  administrator. 

I  73    386* 
llU    960 

"78  38ttl  1.  Where  interrogatories  stated  the  place  of  ezecution  as  "G^igia, 

6115  621 1  Harris  county/'  tliis  was  a  sufficient  statement,  and  objection  on 

that  ground  was  properly  overruled. 

<a.)  A  party,  to  avail  himself  of  any  exception  to  the  execution  or 
return  of  a  commission,  must  make  the  same  in  writing  and  give  no- 
tice to  the  opposite  party,  or  he  must  show  that  the  commission 
has  not  been  returned  and  was  not  in  the  clerk's  office  twenty* 
four  hours  before  the  trial.  If  neither  of  these  facts  appears,  the 
overruling  of  such  exception  will  not  cause  a  reversal. 

.'2.  Where  a  defendant  in  fi,  fa,  was  a  witness  for  the  claimant  of  the 
property  levied  on,  and  while  on  the  stand,  denied  making  certain 
statements  in  regard  to  the  transaction  being  investigated,  it  was 
admissible  to  prove  such  statements  for  the  purpose  of  impeaching 
and  contradicting  him. 

:3.  After  a  judgment  has  been  rendered  and  execution  has  issued 
thereon,  if  the  plaintiff  in  execution  die,  his  administrator  or  ex- 
ecutor, or  perhaps  his  heirs  at  law>  may  have  the  execution  levied ; 
or  any  other  person  who  owns  such  execution,  or  to  whom  it  may 
have  been  transferred,  may  cause  it  to  be  levied.  If  the  property 
levied  on  be  claimed,  then  some  one  who  controls  the  execution, 
as  executor,  administrator  or  transferee,  must  be  made  a  party  to 
the  claim  case  for  the  purpose  of  securing  the  costs.  If  the  sheriff 
should  receive  and  collect  the  money  due  on  an  execution  after 
the  death  of  the  plaintiff,  the  payment  to  him  would  be  good,  and 
would  extinguish  and  satisfy  the  judgment,  and  the  sheriff  woald 
hold  for  the  use  and  benefit  of  such  representative  of  the  deceased 
as  may  have  been  or  may  be  appointed  to  manage  the  estate. 

*<a.)  Therefore,  an  issue  tendered  in  a  claim  case,  that  the  plaintiff  in 
execution  had  died  before  the  levy,  was  properly  stricke^  on  de- 
murrer. 

-4.  The  charge  is  plain,  full  and  correct,  and  the  verdict  is  sustained 
by  the  evidence. 
'October  21, 1884. 

Interrogatories.  Evidence.  Practice  in  Superior  Court. 
Executions.  Parties.  Levy  and  Sale.  Before  Judge 
Willis.    Harris  Superior  Court.    October  Term,  1883. 

Reported  in  the  decision. 

W.  A.  Little  ;  A.  A.  Dozier,  for  plaintiff  in  error. 
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J.  M.  MoBLEY ;  Harrison  &  Pbeplss,  for  defendant. 

Blandford,  Justice. 

This  was  a  claim  case,  and  the  jury  having  found  the 
property  levied  on  subject.  The  claimant  tnoved  for  a 
new  trial,  which  was  refused  by  the  court,  and  this  is  ex- 
cepted to,  and  error  thereon  is  assigned  to  this  court. 

1.  The  first  ground  relied  on  in  the  motion  is,  that  the 
court  erred  in  overruling  the  objection  of  claimant's  coun- 
sel to  the  introduction  in  evidence  of  the  depositions 
of  Michael  Oalhoun,  (1)  because  there  is  no  place  stated 
when  the  depositions  were  executed;  (2)  because  the 
commission  is  in  blank,  and  the  commissioners*  names  are 
Aot  inserted  therein. 

As  to  the  first  ground  of  objection  to  the  introduction 
of  this  testimony,  the  same  is  not  well  founded,  because 
the  record  shows  that  the  commission  was  executed  in 
"Georgia,  Harris  county."  The  record  does  not  show 
when  these  depositions  were  returned  into  court,  or  that 
objections  were  filed  in  writing  to  the  execution  of  the 
same,  or  how  long  the  same  had  been  in  court.  It  is 
provided  by  section  3892  of  the  Code,  "  that  all  excep- 
tions to  the  execution  and  return  of  commissions  must 
be  made  in  writing,  and  notice  thereof  given  to  the 
opposite  party  before  the  case  is  submitted  to  the  jury, 
provided  the  same  had  been  in  the  clerk's  oflSce  for  twenty- 
four  hours  before  the  trial."  A  party,  to  avail  himself  of 
any  exception  to  the  execution  or  return  of  commissions, 
must  make  the  same  in  writing,  or  he  must  show  that  the 
commissions  have  not  been  returned  and  in  the  clerk's 
office  twenty-four  hours  before  the  trial.  If  there  was 
anything  in  this  ground  of  the  motion,  the  claimant  has  not 
shown  that  she  has  complied  with  the  rule  prescribed  by 
the  Code. 

2.  The  next  ground  of  the  motion  is,  that  the  court  erred 
in  allowing  Bufford  to  testify  as  to  the  sayings  of  Qreene 
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Rogera  TO    Truett,  admini-trator. 

B.  Rogers,  defendant  in  execution.  The  record  shows  that 
said  Greene  B.  Rogers  had  testified  for  claimant,  and  while 
on  the  stand  plaintifTs  counsel  asked  him  if  he  had  not 
made  certain  statements  to  Bufford  about  the  transaction 
then  being  investigated,  which  be  denied,  and  Bufford  was 
allowed  to  testify  as  to  these  sayings  of  Rogers  to  contra- 
dict and  impeach  him.  This  was  proper,  the  matter  being 
germane  and  relevant  to  the  issue  then  on  trial. 

8.  The  third  ground  in  the  motion  id,  that  claimant  hav- 
ing tendered  an  issue,  "  that  the  plaintiff  in  execution, 
William  A.  Gaston,  had  died  before  the  levy,"  the  court 
erred  in  striking  the  same  upon  demurrer,  and  motion  of 
counsel  for  plaintiff  in  excation. 

The  record  shoMrs  that  A.  P.  Truett,  as  administrator  of 
W.  A.  Gaston,  deceased,  had  been  made  a  party  to  this 
case  before  the  trial. 

After  judgment  and  execution  issued  thereon,  if  the 
plaintiff  in  execution  die,  the  administrator  of  such  dece- 
dent, his  executor,  or  it  may  be  his  heirs  at  law,  may  have 
the  execution  levied,  or  any  other  person  who  owns  the 
execution,  or  to  whom  it  may  have  been  transferred,  may 
likewise  cause  it  to  be  levied.    If  the  property  levied  on 
be  claimed,  then  some  one  who  controls  the  execution,  as 
executor,  administrator  or  transferee,  must  be  made  a  party 
to  the  claim  case.    This  is  for  the  purpose  of  securing  the 
costs.    If  the  sheriff  should  receive  and  collect  the  money 
due  on  an  execution  after  the  plaintiff's  ^eath,  then  be 
would  hold  the  same  for  the  use  and  benefit  of  such  rep 
resentative  of  the  deceased  person  as  may  have  been,  or 
may  be,  appointed  to  manage  his  estate.    The  payment  by 
the  defendant  to  the  sheriff  would  be  good,  aiid  would  ex- 
tinguish the  judgment  and  satisfy  the  execution.    So  we 
think  that  there  is  nothing  in  this  ground  of  the  motion. 
4.  Objection  is  taken  to  the  charge  of  the  court,  which 
is  set  out  in  full  in  the  bill  of  exceptions.    We  think  the 
charge  is  a  plain,  full  and  correct  exposition  and  statement 
of  tiie  law  as  applicable  to  the  facts  of  this  case,  and  that 
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tJie  same  does  not  warrant  the  error  assigned.    The  verdict 
of  the  jury  is  correct,  and  sustained  by  the  evidence. 
Judgment  afSrmed. 


%« 
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Oellrich  et  al.  vs.  The  Georgia  Railroad.  ,^  ^wo 

-•  73~389| 

-■^ «  Complaint  for  land  was  brought  in  the  statutory  form.    Both  par-    109  655| 
ties  claimed  under  the  same  grantor,  the  plaintiff  holding  a  deed,     73 
defendants  a  bond  for  title.    The  deed  to  the  plaintiff,  which  was  }^ 
attached  to  the  declaration  as  an  abstract  of  title,  contained  the 
following  clause : 

This  conveyance  is  also  made  subject  to  the  rights  of  Henry  Meyers, 
C.  Herman  Oellrich  and  Annie  M.  D.  Oellrich,  as  holders  of  a  bond 
for  titles  from  said  W.  R.  Walton,  their  heirs  and  assigns,  condi- 
tioned upon  the  payment  of  six  purchase  money  notes  therein  de- 
scribed, that  said  W.  R.  Walton  would  make,  or  cause  to  be  made 
to  them,  titles  to  the  premises  therein  and  herein  described,  and 
said  purchase  money  notes  having  been  transferred  by  said  Walton 
to  said  party  of  the  second  part,  and  said  party  of  the  second  part, 
upon  payment  of  said  notes,  obligating  itself  to  make  such  convey- 
ance to  the  holders  of  said  bond  for  titles ;  and  it  is  covenanted 
between  the  parties  hereto  that  until  such  payment  is  made  by 
the  holders  of  said  bond  for  titles,  or  their  assigns,  the  legal  and 
equitable  title  of  said  premises  shaU  remain  in  said  party  of  the 
second  part,  its  successors  and  assigns :" 

ffeldf  that  the  declaration  could  be  amended  by  alleging  that  the 
plaintiff  claimed  title  as  secinrity  for  the  indebtedness  set  up  in  the 
deed,  and  by  praying  that  the  verdict  should  be  so  moulded  as  to 
subject  the  premises  described  in  the  deed  attached  to  the  decla- 
ration to  the  payment  of  the  note  set  out  therein.  Such  an  amend- 
ment, if  necessary,  was  merely  explanatory,  and  made  clearer  the 
cause  of  action.  It  added  neither  a  new  cause  of  action  nor  a  new 
party. 

(a.)  A  deed  made  to  secure  a  debt  passes  title,  so  as  to  authorize  a 
recovery  of  the  land.  The  defendants  could  file  an  equitable  plea* 
pay  the  purchase  money,  keep  the  land,  and  have  the  title  decreed 
to  them,  but  to  do  this,  they  must  tender  the  purchase  money.  And 
so  also  a  prayer  for  equity  by  the  plaintiff  is  germane  to  an  action 
of  ejectment  or  complaint  for  land. 

(6.)  The  cases  in  59  Oa,,  365;  66  Id.,  148,  483;  67  id.,84,  89;  19  Id., 
313;  60  Id.,  150;  53  Id.,  109;  51  id.,  620,  ciffer  from  the  present 
case. 

2.  Where  it  was  sought  to  obtain  title  to  real  estate  free  from  an  en- 
cumbrance, which  was  known  by  the  purchasers  to  be  resting 
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thereon,  and  in  order  to  do  so,  it  was  necessary  to  raise  a  sum  of 
money  by  discounting  the  notes  of  the  purchasers  given  for  the 
land,  and  where  a  deed  was  made  and  a  mortgage  given  to  secure  ^ 
the  purchase  money,  but  it  was  discovered  that  the  money  could 
not  be  raised  thereon,  and  thereupon,  within  a  few  days,  the  deed 
and  mortgage  were  cancelled,  a  deed  was  made  t)  a  third  party  to 
secure  an  advance  of  the  money,  and  a  bond  for  title  was  given  to 
the  purchasers,  and  where  these  negotiations  were  conducted  on 
the  part  of  the  purchasers  by  one  of  them  for  himself,  and  as  agent 
for  the  others,  and  the  object  of  his  agency  was  the  negotiation  for 
the  land  and  obtaining  a  clear  title  thereto  : 
Held,  that  such  agency,  being  for  the  negotiation  for  the  land  and  ob- 
taining a  title,  need  not  have  been  in  writing,  as  would  have  been 
the  casu  with  an  agency  to  make  a  conveyance.  And,  therefore, 
the  court  did  not  err  in  submitting  the  question  of  agency  by  parol, 
and  its  continuance  to  the  consummation  of  a  trade  and  the  pro- 
curement of  a  clear  title,  to  the  jury,  on  the  facts. 
(a.)  The  verdict  was  right  under  the  facts. 

(&.)  All  the  evidence  explanatory  of  the  entire  trade  between  the  ven- 
dor and  the  purchasers  was  admissible  and  necessary  to  elucidate 
the  question  of  title,  the  character  of  title  each  had,  and  the  ex- 
tent of  the  agency  of  one  of  the  co-tenants  for  the  others, 
(c.)  The  record  in  an  equity  case  about  waste  could  not  elucidate  the 
issues  in  the  present  case,  so  far  as  the  record  in  this  court  shows, 
and  was  properly  rejected. 
3.  In  an  action  of  ejectment  or  complaint  for  land  based  on  a  deed 
held  by  the  grantee  to  secure  a  debt,  the  equitable  rights  of  the 
parties  might  be  adjudged,  on  proper  pleadings  at  the  instance  pi 
the  plaintiff,  as  well  as  at  that  of  the  defendants  j  especially  where 
the  plaintiff  offers  terms  easier  for  the  defendants  than  they  them- 
selves could  set  up  by  equitable  plea, 
(a.)  The  distinction  between  equitable  and  legal  powers  is  very  slight, 

under  the  Code  of  this  state. 
(6.)  The  holder  of  tne  deed  to  secure  a  debt  which  it  discounted  foi 
the  grantor,  in  order  that  he  might  consummate  the  trade  with  his 
purchasers  and  make  them  a  clear  title  when  the  purchase  money 
was  paid,  was  subrogated  to  the  rights  of  the  grantor,  and  could 
recover  the  land  in  ejectment ;  and  if  the  verdict  and  judgment 
were  so  moulded  as  not  to  eject  the  purchasers  entirely,  but  to 
have  the  land  sold,  the  debt  for  it  paid,  and  the  balance  of  the 
proceeds,  if  any,  paid  to  them,  this  could  legally  be  done,  and  was 
beneficial  to  the  defendants,  rather  than  adverse  to  them. 
February  7,  1885. 

Ejectment.     Amendment.     Title.     Deeds.     Principal 
and  Agent.    Evidence.     Equity.    Equitable  Pleadings. 
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Debtor  and  Creditor.    Before  Judge  Honey.    Richmond 
Superior  Court    October  Adjourned  Term,  1883. 

The  Georgia  Railroad  brought  complaint  for  land  against 
Oellrich  et  al.  Subsequently  the  declaration  was  amended 
by  praying  that  the  land  be  sold,  the  debt  for  the  purchase 
money  thereof  be  paid,  and  the  balance,  if  any,  be  paid  to 
the  defendants. 

It  is  unnecessary  to  detail  the  evidence  further  than  to 
state  that  the  following  appeared:  The  defendants,  Oell- 
rich, his  wife,  and  one  Meyer  purchased  the  land  from  W. 
R.  Walton,  Oellrich  acting  as  agent  for  the  other  two.    At 
the  time,  the  title  was  in  the  Commercial  Bank  to  secure  a 
debt  due  to  it,  and  this  fact  was  mentioned,  but  it  was  the 
intention  that  Walton  would  be  able  to  raise  the  money 
to  pay  this  debt  by  discounting  defendants'  notes  and 
free  the  title  from  the  encumbrance.    At  first,  Walton 
made  a  deed  to  them  and  took  a  mortgage  to  secure  the 
money,  but  finding  that  the  funds  to  pay  off*  the  bank 
could  not  be  so  raised,  but  could  be  raised  by  giving  a 
deed,  Oellrich  returned  the  deed,  and  it  and  the  mortgage 
were  cancelled.     Walton  then  gave  a  bond  for  titles  to 
defendants,  made  a  deed  to  the  plaintiff  containing  the 
clause  set  out  in  the  decision,  making  it  subject  to  the  bond 
for  titles,  and  thus  raised  the  money  to  pay  the  bank. 

There  was  some  conflict  as  to  whether  the  wife  of  OelL 
rich  was  present  during  the  negotiations  to  change  the 
papers,  and  as  to  the  authority  of  Oellrich.  He  claimed 
that  he  did  not  wish  to  make  the  change,  but  took  the  bond 
because  Walton  would  not  let  him  taKe  the  deed,  he  hav- 
ing left  it  at  the  ofiice  of  one  Harper,  an  attorney  who 
had  taken  part  "in  the  transaction  of  the  business.  This 
was  denied  by  Harper,  and  it  was  shown  that  the  defend- 
ants had  held  the  place  under  the  contract  of  purchase 
as  last  made.  The  railroad  authorities  testified  that  they 
knew  nothing  of  these  matters  when  they  discounted  the 
notes  and  took  the  deed.    Only  $300.00  was  paid  on  the 
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purchase  money.  The  bond  specified  that  if  there  was  a 
default  in  paying  any  one  of  the  notes  for  thirty-five  days 
after  it  fell  due,  all  the  notes  should  become  due.  Oellrich 
testified  that  Walton  offered  to  let  him  have  two  mules  as 
an  inducement  to  change  the  paper. 

The  jury  found  that  the  land  should  be  sold  to  pay  the 
plaintiff,  unless  the  debt  was  paid  in  ninety  days.  De- 
fendants excepted.    For  the  other  facts  see  the  decision. 

Tflos.  S.  Bkan;  Hook  &  Montgomery,  for  plaintiff  in 
error. 

Jos.  B.  CtTMMiNG,  for  defendant. 

Jackson,  Chief  Justice. 

This  is  an  action  for  a  tract  of  land  brought  in  the  stat 
utory  form  by  the  Georgia  Railroad  &  Banking  Company 
against  Oellrich,  his  wife  and  father-in-law.  The  plaintiff 
recovered  in  the  form  of  a  judgment  founded  on  the  "ver- 
dict of  the  jury,  that  the  land  be  sold,  the  plaintiff  recover 
a  debt  for  purchase  money  out  of  the  proceeds  of  the  sale, 
and  the  balance  of  the  money,  if  any,  be  paid  to  the  de- 
fendants. No  motion  was  made  for  a  new  trial,  but  the 
bill  of  exceptions  brings  the  case  before  us  on  errors  o( 
law  alleged  to  have  been  made  by  the  court. 

Two  errors  of  law  are  mainly  relied  on  by  the  plaintiffs 
in  error,  and  on  the  points  made  by  them  the  case  turns. 

1.  It  is  contended,  first,  that  the  court  erred  in  allowing 
the  defendant  in  error  to  amend  his  action  by  adding 
thereto  an  allegation  that  the  plaintiff  "claims  title  as 
security  for  the  indebtedness  set  up  in  the  deed,"  and  a 
prayer  that  "  the  verdict  to  be  rendered  be  so  moulded  as 
to  subject  the  premises  described  in  the  deed,  which  is 
annexed  to  and  a  part  of  this  declaration,  to  the  payment 
of  the  notes  set  out  in  said  deed."  The  abstract  of  the 
plaintifi^s  title  appended  to  the  complaint  contains  the 
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deed  on  which  plaintiff  relies  for  recovery,  and  in  the  deed 
are  these  words : 

"This  conveyance  is  also  made  subject  to  the  rights  of  Henry 
Meyer,  0.  Jlerman  Oellrich  and  Annie  M.  D.  Oellrich,  as  holders 
of  a  bond  for  titles  from  said  William.  R.  Walton,  their  heirs  and  as- 
signs, conditioned  upon  the  payment  of  six  purchase  money  notes 
therein  described,  that  said  William  R.  Walton  would  make,  or  cause 
to  be  made,  to  them  titles  to  the  premises  therein  or  herein  described, 
and  said  purchase  money  notes  having  been  transferred  to  said  party 
of  the  second  part'' — the plaintiflf— " and  said  party  of  the  second 
part,  upon  payment  of  said  notes,  obligates  itself  to  make  such  con- 
veyance to  the  holders  of  said  bond  for  titles ;  and  it  is  covenanted 
between  the  parties  hereto  that,  until  such  payment  is  made  by  the 
holders  of  said  bond  for  titles,  their  heirs  or  assigns,  the  legal  and 
equitable  title  to  said  premises  shall  remain  in  the  party  of  the  second 
part,  its  successors  or  assigns." 

The  plisiintiffs  in  error  insist  that  the  amendment  ex- 
planatory of  the  above  clause  of  the  deed  introduces  a 
new  cause  of  action,  with  the  prayer  therein  for  the  mould- 
ing the  verdict  so  as  to  secure  the  said  purchase  money; 
and  this  makes  the  first  question  to  be  determined,  and  a 
new  and  interesting  question  it  is,  under  the  fact  ^  disclosed 
by  the  record.  Both  parties  hold  under  the  same  grantor, 
William  R  Walton.  The  railroad  company  holds  under 
the  deed  which  conveyed  title  to  it  to  secure  the  payment 
of  the  notes  given  by  the  defendants  below  for  the  land; 
and  those  defendants  hold  under  a  bond  for  titles  when  the 
land  is  paid  for,  as  the  trade  with  the  grantor  was  finally 
consummated.  To  that  consummation,  however,  defend- 
ants object,  so  far  as  two  of  them  are  concerned,  and  insist 
that  a  deed  was  first  executed  to  them  all  and  was  after- 
wards changed  by  Oellrich,  when  his  agency  had  ceased, 
to  the  bond  for  titles  only,  a  mere  mortgage  to  secure  the 
purchase  money  having  been  first  executed  by  them.  That 
point  will  be  considered  hereafter.  The  question  now  be- 
ing considered  relates  to  the  amendment. 

Under  the  Oode,  section  3389,  this  action  of  complaint 
for  land  is  formulated,  and  it  simply  requires  that  the 
plaintiff  allege  that  the  defendants  are  in  possession  of 
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land  to  which  plain  tiff  claims  title ;  that  defendants  refuse 
to  deliver  possession  and  pay  mere  profits ;  and  then  con- 
cluded with  a  prayer  for  process.  Under  section  3401,  the 
plaintiff  is  required  to  annex  the  abstract  of  title  on  which 
he  relies.  It  is  made  imperative  that  he  do  this,  the  lan- 
guage of  th-e  section  being  that,  "  to  the  declaration  pre- 
scribed by  this  Code  for  the  recovery  of  land  and  mesne 
profits,  the  plaintiff  shall  annex  an  abstract  of  the  title 
relied  on  for  such  recovery." 

So  that  this  abstract  of  title  is  a  necessary  part  of  the 
declaration ;  like  an  exhibit  to  a  bill  or  the  copy  of  the 
promissory  note,  or  bill  of  particulars  of  an  account  sued 
on.  The  complaint,  therefore,  as  originally  brought,  is  that 
plaintiff  claims  title  to  secure  payment  of  the  notes  due 
for  the  land  by  the  defendants;  and  that  its  title  thereto 
was  given  by  Walton  as  security  for  that  debt.  In  this 
view  of  the  original  declaration,  construed  in  connection 
with  the  annexed  abstract  of  title,  it  seems  clear  that  the 
suit  is  for  the  possession  of  the  land  in  order  to  pay  these 
purchase  money  notes.  By  the  deed  the  rights  of  the 
defendants  under  their  bond  for  titles  are  secured.  What 
are  those  rights  ?  To  have  a  deed  executed  to  them  when 
the  land  is  paid  for  as  the  notes  fall  due  under  the  contract 
It  appears  in  evidence  that  only  three  hundred  dollars  has 
been  paid  out  of  fifty-five  hundred  to  be  paid,  and  that  all 
fell  due  wh^n  one  remained  thirty  days  unpaid.  Surely 
the  plaintiff  may  collect  these  purchase  money  notes  out 
of  this  land  or  eject  the  defendants,  and  it  appears  from 
the  declaration,  this  abstract  of  title,  that  its  purpose  in 
suing  for  the  land  was  to  subject  it  to  the  purchase  money 
notes  which  it  had  discounted  for  the  common  grantor. 

The  conclusion  is  that  the  amendment  was  scarcely  nec- 
essary. At  all  events,  it  is  merely  explanatory  and  makes 
clearer  the  cause  of  action.  It  adds  no  new  cause  of  action 
and  no  new  party. 

That  title  to  real  estate  passes,  so  as  to  authorize  a  re- 
covery of  the  land,  when  the  title  is  only  to  secure  a  debt, 
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see  54  Oa,j  45,  and  Biggers  vs.  Bird  et  aZ.,  55  /tf.,  650, 
where  it  is  more  clearly  ruled.  See  also  to  the  same  point, 
57  Oa.yQOl ;  59  Id,,  507 ;  60  Id.,  562,  and  following  cases. 
So  that  the  plaintiff's  right  was  to  recover  the  land. 

What  is  the  correlative  right  of  the  defendants  ?  The 
same  cases,  some  of  them  (54  Oa.,  45,  and  others),  as  clear- 
ly rule  that  they  may  file  an  equitable  plea  to  the  action  for 
the  possession  of  the  land,  pay  the  purchase  money  and 
keep  the  land,  having  the  title  decreed  to  them;  and  to 
do  this  they  must  tender  the  purchase  money.  The  de- 
fendants in  this  case  had  this  right,  and  could  have  died 
their  plea  to  save  the  land  by  paying  the  purchase  money. 
The  Railroad  Company,  standing  in  the  shoes  of  Walton, 
defendants'  grantor,  having  paid  the  money  for  the  land 
which  defendants  owed,  by  discounting  their  notes,  simply 
asked,  instead  of  recovering  possession  of  the  land,  subject 
to  a  suit  from  the  defendants  to  convey  to  them,  if  they 
could  ask  it  in  default  of  payment  as  stipulated,  that  the 
court  at  once  mould  a  verdict  to  settle  these  equities  be- 
tween itself  and  them.  If  the  defendants  could  make 
such  a  defence  and  have  equity  done,  why  might  not  the 
plaintiff,  suing  for  land  in  order  to  secure  a  debt,  do  the 
same  thing?  If  the  defence,  with  a  prayer  for  equity,  be 
germane  to  an  action  of  ejectment  or  complaint  for  land, 
why  may  not  the  plaintiff's  prayer  for  equity  be  also  ger- 
mane to  the  suit  for  land? 

It  is  on  our  Code  that  Judge  Warner  rested  this  right  at 
law  in  the  defendant  in  54  (?a.,  45,  and  the  same  Code  is 
equally  applicable  to  the  plaintiff.  It  is  to  the  effect  that 
no  party  need  go  into  a  court  of  equity,  but  may  have  re- 
lief moulded  at  law  in  equitable  oases. 

But  be  this  as  it  may,  the  result  of  the  case  and  the  ad- 
vantage given  defendants  by  the  invocation  of  equitable 
principles  on  the  part  of  plaintiff,  certainly  did  not  dam- 
age them.  If  they  had  invoked  equity,  they  must  have 
tendered  the  purchase  money;  whereas,  by  the  verdict  and 
judgment  made  under  plaintiff's  pleadings,  they  will  get, 
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without  paying  anything  in  advance,  all  that  the  land  is 
worth  after  paying  out  of  its  pro>ceeds  what  they  agreed 
to  pay. 

The  ruling  of  this  court  on  the  amendment  is,  that  it  is 
substantially  the  case  originally  sued  on ;  that  it  is  no  new 
cause  of  action,  and  was  properly  allowed  as  making 
clearer  the  original  pleading,  and  that  a  plaintiff  in  eject- 
ment, suing  in  the  statutory  form  for  land  as  security  for 
the  purchase  money,  may  have  a  verdict  and  judgment  at 
law  so  moulded  as  to  do  equity,  the  more  especially  when 
the  equity  given  defendants  is  larger  and  more  liberal  than 
they  themselves  could  have  set  up  by  plea. 

The  cases  cited  by  plaintiffs  in  error,  in  59  <?«.,  355; 
66  My  1J8;  67  Id.,  84,  89;  19  /'^.,313;  60  Fd.,  150;  66 
/rf.,  483;  53  Id.,  109;  51  // ,  620,  are  unlike  this  at  bar. 
By  virtue  of  plaintiff's  deed  in  the  abstract  of  title  an- 
nexed to  the  complaint,  it  sues  on  a  title  as  security  for  a 
debt,  and  without  particularizing,  wherein  in  other  respects 
they  differ,  that  fact  alone  is  sufficient  to  take  this  case 
without  the  ruling  in  them,  and  to  show  that  this  amend- 
ment only  makes  the  original  suit  plainer. 

2.  But  defendants,  plaintiffs  in  error  here,  insist  that 
Walton  made  at  first  a  deed  to  them,  and  that  this  deed 
was  afterwards  surrendered  with  their  mortgage  for  pur- 
chase money;  and  the  wife  and  father-in-law  of  Oellrich 
assert  and  claim  that  OelWch's  agency  had  ceased  when 
this  arrangement  was  made;  and  further,  it  is  insisted  by 
counsel  that  to  change  this  first  arrangement  required  au- 
thority in  writing  from  them  to  Oellrich. 

It  should  be  borne  in  mind  that,  pending  the  negotiations 
between  Oellrich  and  Walton,  through  Harper,  the  fact 
was  brought  out  and  well  known  to  the  former,  that  the 
title  to  the  land  was  in  the  Commercial  Bank  to  secure  a 
debt  to  it,  or  there  was  an  incumbrance  upon  it  for  some 
twenty-five  hundred  dollars  due  that  bank,  and  that  before 
defendants  could  get  a  title  to  the  land,  that  sum  had  to  be 
raised  by  discounting  their  notes  for  the  land  to  raise  that 
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money.    So  that,  when  it  was  ascertained  that,  upon  the 
deed  to  defendants  and  their  mortgage,  executed  some 
three  or  four  days  before,  the  money  could  not  be  raised 
to  remove  this  encumbrance,  the  plan  was  changed,  and 
the  bond  for  titles  on  payment  of  purchase  money  was 
given  them  by  Walton,  and  the  former  deed  and  mortgage 
cancelled.     It  is  in  this  transaction  that  plaintiffs  in  error 
deny  Oellrich's  agency,  and  insist  that  the  authority  should 
have  been  in  writing.    But  no  title  or  conveyance  was  to 
be  made  by  Oellrich.     He  was  still  trying  to  get  a  clean 
title,  free  from  encumbrance  of  the  bank,  and  that  he  could 
not  get  for  himself  and  his  co-tenants  without  the  cancel- 
lation of  the  deed  and  mortgage  and  the  substitution  there- 
for of  the  bond  for  titles.     All  transpired  within  a  few  days, 
and  it  would  be  strange  if  an  agency  to  buy  and  get  good 
title  to  a  piece  of  land  should  terminate  before  the  object 
of  the  agency,  to- wit,  negotiation  for  the  land  and  clear 
title  thereto,  had  been  accomplished ;  and  that  was  not  ac- 
complished until  the  papers  were  so  made  as  to  get  the 
notes  discounted  and  pay  the  Commercial  Bank,  which  held 
the  title  encumbering  the  land.    Power  to  negotiate  for 
land  and  get  title  need  not  be  in  writing.     Power  to  convey 
must  be.    This  is  an  agency  to  buy,  not  to  convey.    The 
court  was  right  in  so  ruling,  and  in  submitting  the  question 
of  the  agency  by  parol,  and  its  continuance  to  the  consum- 
mation of  the  trade,  and  the  procurement  of  a  clean  title 
to  the  jury  on  the  facts ;  and  the  conclusion  to  which  the 
jury  came,  in  our  judgment,  on  the  point,  from  the  evi- 
dence, is  right.    Oellrich  paid  the  three  hundred  dollars  to 
the  defendant  in  error  ;  he  importuned  the  defendant  in 
error  to  renew  the  notes,  when  they  fell  due,  and  acted  as 
agent  after  the  bond  for  titles  was  made.    One  note  was 
signed  by  the  father-in-law  after  the  bond  for  titles  was 
executed,  and  it  is  manifest  that  Oellrich  was  agent,  and 
80  acted. 

These  are  the  controlling  points  in  this  case.    Others  in 
Inference  to  the  admission  of  evidence,  and  the  exceptions 
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to  the  charge  and  refusals  to  charge,  depend  mainly  upon 
the  true  meaning  of  the  complaint  and  abstract  of  title  of 
the  defendant  in  error,  and  the  point  whether  a  new  cause 
of  action  was  introduced  by  the  amendment,  and  upon  this 
question  of  agency.  The  admissibility  of  all  the  evidence 
explanatory  of  the  entire  trade  between  Walton  and  the 
plaintiffs  in  error,  it  is  clear  to  us,  was  right,  as  necessary 
to  elucidate  the  question  of  title  between  the  contestants 
and  the  sort  of  title  each  had  and  the  extent  of  the  agency 
of  one  of  the  co-tenants  for  the  others. 

We  do  not  see  how  an  equity  case  about  waste  could 
elucidate  these  issues,  and  we  see  no  error  in  its  rejection 
as  evidence  in  this  action.  The  record  shows  no  legal 
bearing  that  the  equity  cause  could  have  on  this,  in  the 
very  meagre  allusion  therein  to  its  nature  and  scope,  for 
it  is  not  exhibited  in  the  record  or  set  out  with  any  full- 
ness. 

The  notes  all  fell  due  by  the  contract  when  any  one  was 
not  paid,  and  the  makers  were  in  default  thirty  days,  and 
the  verdict  and  judgment  are  right. 

3.  The  only  question  of  doubt  in  the  case — ^because  it  is 
a  new  question,  in  complaint  to  recover  real  estate — ^is^ 
whether  the  jury  could  find,  and  the  court  decree  -»r  adjudge 
the  equitable  rights  of  the  parties,  at  the  instance  of  the 
plaintiff,  in  the  action  of  ejectment  or  complaint  for  land. 
That  it  can  be  done  at  the  instance  of  the  defendants  has 
been  decided  time  and  again  by  this  court.  Why  not  at 
that  of  the  plaintiff,  we  cannot  see,  especially  when  the 
plaintiff  offers  it  on  terms  easier  for  the  defendants,  in  that 
they  must  tender  the  purchase  money  before  they  them- 
selves can  set  up  equities  against  the  plaintiff.  Certainly 
they  cannot  justly  complain. 

The  conclusion  we  reach  is,  that  the  Georgia  Railroad, 
having  title  from  Walton  to  secure  a  debt  which  it  dis. 
counted  for  him,  in  order  that  ho  might  consummate  the 
trade  with  defendants,  and  make  them  a  clear  title  when 
the  purchase  money  was  paid  according  to  the  contract, 
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stands  in  the  shoes  of  Walton,  the  grantor  of  defendants  ; 
and  it  can  recover  this  land  in  ejectment;  and  that,  if  the 
jury  and  court  moulded  a  verdict  and  judgment,  not  eject- 
ing them  entirely,  but  requiring  the  land  sold  and  their 
debt  for  it  paid  first  to  the  railroad  company  and  balance, 
if  any,  to  them,  they  had  the  legal  right  to  do  so  under  our 
law,  and  such  action  was  beneficial  to  the  defendants,  rather 
than  adverse  to  them.  Indeed,  the  distinction  between 
equitable  and  legal  powers  is  very  slight  under  our  Code 
(see  Glover  vs.  Stamps  and  Austell  vs.  Sivann^  this  term); 
and  any  party  in  the  legal  forum  should,  if  a  judgment 
can  be  so  moulded,  have  equitable  relief  administered  there. 
Indeed,  our  statute  law  declares  that,  "  no  suitor  is  com- 
pelled to  appear  on  the  equity  side  of  the  court ;  but  he 
may  institute  his  proceeding  for  an  equitable  cause  of  ac- 
tion upon  the  common  law  side  of  the  court,  at  his  option, 
and  the  court  may  allow  the  jury  to  find  a  verdict,  and  a 
judgment  be  rendered  thereon,  so  moulded  and  framed  as 
to  give  equitable  relief  in.  the  case,  as  verdicts  and  decrees 
are  rendered  and  framed  in  equity  proceeding."  Code, 
§3082 ;  Cobb's  Dig.,  p.  564.  And  section  3562  of  the  Code 
declares  also  that  "  it  shall  be  within  the  power  of  the 
superior  court,  in  proper  case,  to  mould  the  verdict  at  law 
so  as  to  do  full  justice  to  the  parties,  and  in  the  same  man- 
ner as  a  decree  in  equity,  and  the  judgment  and  execution 
shall  conform  to  the  verdict."  And  section  4213  declares 
that  "  a  court  of  equity  has  full  power  to  mould  its  de- 
crees so  as  to  meet  the  exigencies  of  each  case,  and  shall 
have  full  power  to  enforce  its  decrees  when  rendered." 
Thus  the  superior  court  is  authorized  by  statute,  in  a  proper 
case,  to  have  the  jury  so  mould  a  verdict  as  to  do  justice 
to  the  parties  in  the  same  manner  as  a  decree  in  equity; 
and  when  we  look  to  ascertain  what  the  equity  court  may 
do  by  decree,  we  find  that  our  statute  law  declares  that  it 
may  mould  a  decree  so  as  to  meet  the  exigencies  of  the 
case, — of  each  case. 
-If  there  ever  was  one  where  this  large  power  should 
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have  been  applied,  it  is  the  case  at  bar.  People  are  in 
possession  of  land  for  which  they  have  not  paid  ;  they  en- 
joy its  rents,  issues  and  profits ;  they  will  neither  deliver 
up  the  land  nor  pay  for  it ;  without  paying  or  offering  to 
pay  but  a  trifle,  they  skirmish  and  ambush  to  avoid  a  square 
contest,  with  the  purpose  apparently  of  keeping  both  the 
land  and  the  money  of  the  Georgia  Railroad  <fc  Banking 
Company,  which  paid  for  it  to  give  them  the^  opportunity 
to  procure  an  unencumbered  title,  and  a  court  of  justice  is 
asked  gravely  to  permit  them  to  carry  on  the  guerrilla  war. 
To  meet  the  exigencies  of  the  case— so  proper  a  case  for 
its  exercise  of  the  power — the  court  of  law  of  Richmond 
county  has  so  conducted  the  proceedings  as  to  result  in  the 
jury  moulding  a  verdict,  and  the  court  a  judgment,  emi- 
nently just  and  equitable.  In  the  many  errors  assigned, 
we  discover  none  so  material — if  any  at  all — as  to  require 
this  court  of  errors  to  disturb  that  verdict  and  judgment. 


go  ^  Judgment  affirmed. 


78    400 

^^^^  ^^'  North  &  Company  vs.  Mebtoel  &  Brother. 

i  78    400 
f  112  862 

73  400'  1.  The  evidence  being  conflicting,  there  was  no  abuse  of  discretion 

in  re! asing  a  new  trial  on  the  ground  that  the  verdict  was  contrary 
to  law  and  evidence. 
2.  The  statute  of  frauds  does  not  require  that  all  the  terms  of  the  con- 
tract should  be  agreed  to  or  written  down  at  one  and  the  same 
time,  nor  on  one  piece  of  paper ;  but  where  the  memorandum  of 
the  bargain  is  found  on  separate  pieces  of  paper,  and  where  these 
pai)ers  contain  the  whole  bargain,  they  form  together  such  a  mem- 
orandum as  will  satisfy  the  statute,  provided  the  contents  of  the 
sijn^ed  paper  make  such  reference  to  the  other  written  paper  or 
papers  as  to  enable  the  court  to  construe  the  whole  of  them  to- 
gether as  containing  all  the  terms  of  the  bargain.  If,  however,  it 
be  necessary  to  adduce  parol  evidence,  in  order  to  connect  a  signed 
paper  with  others  unsigned,  by  reason  of  the  absence  of  any  inter- 
nal evidence  in  the  signed  paper  to  show  a  reference  to  or  connec- 
tion with  the  unsigned  papers,  then  the  several  papers  taken  to- 
gether do  not  constitute  a  memorandum  in  writing  of  the  baigain, 
so  as  to  satisfy  the  statute. 
(aO  Certain  parties  made  abargidnof  purcha0e  with  a  person  in 
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Savannah,  Ga.,  claimed  by  them  to  be  the  agent  of  the  vendors, 
and  claimed  by  the  vendors  to  be  a  broker.  This  person  sent  the 
following  telegram  to  the  vendors :  "  Mendel  five  bellies,  eight. 
Ehrlich  offers  seven-eights  ten  bellies  lighter  than  last."  On  the 
same  day  he  made  the  following  entry  in  his  entry  book :  '*  Sold 
account  0.  H.  North  &  Co.,  Mendel,  5  bellies  8:" 

Held,  that  this  was  not  a  sufficient  memorandum  in  writing  to  com- 
ply with  the  requirements  of  the  statute  of  frauds,  so  as  to  bind 
Mendel  &  Brother  as  purchasers.  It  fails  to  set  out  the  purchasers 
or  the  quantity  and  price  of  the  article  sold,  and  parol  evidence 
was  not  admissible  to  supply  these  defects. 

(c.)  To  the  exceptions  made  by  the  Code  to  the  statute  of  frauds  and 
I>er juries  (20  Ch.  II.)  other  will  not  be  added  by  construction. 
December  19,  1881. 

Statute  of  Frands.    Evidence.  Oontracts.  Before  Judge 
Harden.     City  Court  of  Savannah.    May  Term,  1884. 

Reported  in  the  decision. 

Lawton  &  Cunningham,  for  plaintiffs  in  error. 

Richards  &  Hbtward,  for  defendants. 

Hall,  Justice. 

.  The  plaintiffs  brought  suits  against  M.  Mendel  &  Brother, 
a  firm  composed  of  Meyer  Mendel  and  Joseph  Mendel, 
upon  an  account  for  five  boxes  pork  bellies,  124  pieces,  2,817 
pounds,  at  8  cents,  $226.36,  sent  from  Boston  on  the  17th 
of  January,  1884,  to  Savannah,  per  steamship  City  of  Co- 
lumbus. The  goods  were  sent  upon  the  order  of  George 
C.  Freeman,  who  was  alleged  by  the  plaintiffs  to  be  a 
broker,  but  who  was  regarded  by  the  defendants  as  the 
plaintiffs'  agent,  and  dealt  with  by  them,  according  to  their 
evidence,  in  the  latter  character.  This  shipment  was  made 
upon  a  telegram,  sent  from  Savannah  to  Boston,  on  the 
16th  day  of  January,  1884,  by  George  C.  Freeman  to  plain- 
tiffs, which  was  as  follows  : 

*'  Mendel  five  bellies,  eight.  Ehrlich  ofi<Brs  seven-eights  ten  bellies 
lighter  than  last." 
v7a-27 
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In  Freeman's  entry  book,  under  this  date,  the  following 
appears,  as  was  proved,  in  his  own  handwriting: 

"  Sold  account  0.  H.  North  &  Co.,  Mendel,  5  belUes,  8." 

This  telegram,  together  with  the  entry,  was  the  only 
note  or  memorandum  in  writing  of  the  contract  sued  on. 
The  steamship,  shortly  after  sailing,  was  wrecked,  and  her 
cargo  was  lost.  The  goods  never  reached  the  defendants. 
Under  the  evidence  in  the  case,  the  jury  found  for  the 
defendants,  and  a  motion  made  for  a  new  trial  was  over- 
ruled. On  the  judgment  overruling  this  motion,  error  is 
assigned. 

The  defence  set  up  was  that  the  suit  was  upon 
a  contract  for  the  sale  of  goods  amounting  to  fifty  dollars 
and  more ;  that  the  defendants  never  accepted  and  re- 
ceived any  part  of  the  same ;  gave  nothing  in  earnest  or 
part  payment  to  bind  the  bargain ;  and  that  the  promise 
was  not  in  writing  and  signed  by  them,  nor  by  any  person 
authorized  by  them  to  do  so.  Code,  §1950,  sub-sec.  7.  It 
is  conceded  that  if  Freeman  did  not  act  as  a  broker  in  the 
transaction,  and  if  the  word  "  Mendel "  in  his  entry  book 
is  not  the  signature  of  defendants,  which  he  was  authorized 
to  make,  and  if  the  delivery  of  the  goods  on  board  the 
vessel  consigned  to  them,  was  not  an  acceptance  and  de- 
livery of  the  same  to  them,  then  they  are  not  liable  under 
this  section  of  the  Code,  and  their  defence  must  prevail. 
The  verdict  seems,  for  these  reasons,  to  have  been  sus- 
tained by  the  lower  court,  the  evidence  on  both  points  be- 
ing conflicting. 

The  testimony  of  the  defendants,  which  the  jury  had  a 
right  to  credit,  showed  that  they  did  not  then,  and  had 
never  dealt  with  Freeman  as  a  broker,  but  had  always 
dealt  with  him  as  the  agent  of  the  plaintiffs,  and  had  never 
iven  him  authority  to  sign  their  names  to  that  or  any 
other  promise  in  writing ;  that  Freeman  came  to  them  on 
the  occasion  in  question,  as  he  had  usually  done  on  former 
occasions,  soliciting  orders  for  the  plaintiffs,  as  whose  agent 
they  regarded  and  treated  with  him.    On  the  other  point, 
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they  showed  that  they  dealt  with  the  plaintiffs  for  cash, 
and,  according  to  their  usual  course  of  dealing,  goods  or- 
dered were  never  considered  as  belonging  to  them  until 
delivered  at  their  place  of  business  and  paid  for. 

The  plaintiffs'  evidence  tended,  rather  inferentially  than 
directly,  to  rebut  both  these  positions,  so  that,  if  there  were 
nothing  else  in  the  case,  we  coald  not  say  that  there  was 
not  evidence  to  sustain  the  verdict,  and  that  the  judge  did 
not  exercise  a  sound  discretion  in  refusing  to  set  it  aside 
and  to  grant  a  new  trial. 

Admitting  that  the  last  of  these  points  is  with  the  defend- 
ants, then  the  plaintiffs  insist  that  Freeman  was  a  broker ; 
that  he  ordinarily  acted  in  that,  and  in  no  other,  char- 
acter; and  that  defendants  knew  this,  and  must  have  dealt 
with  him  in  that  capacity,  and  have  given  him  authority 
to  bind  them  by  signing  their  names  to  a  promise  in  writ- 
ing, which  he  did  by  this  entry  in  his  book  ;  that  while  it 
is  true  their  names  were  not  subscribed  by  Freeman  to  the 
entry,  still,  if  it  appeared  anywhere  in  the  same,  that  wsa 
sufficient  to  bind  them.  Much  extraneous  evidence  was 
offered  and  received,  over  the  objection  of  defendants,  to 
explain  and  render  intelligible  both  this  cabalistic  entry 
and  telegram.  To  the  introduction  of  this  the  defendants 
objected,  and  their  objection  being  overruled,  they  filed 
exceptions  to  the  decision,  and  have  brought  it  here  for 
review. 

We  are  of  opinion  that  this  memorandum,  taken  either 
by  itself  or  in  connection  with  the  telegram,  dc  es  not  satisfy 
the  requirements  of  the  statute ;  without  such  evidence,  it 
would  be  impossible  to  connect  these  papers  as  forming 
parts  of  the  memorandum  of  the  agreement  relied  on.  The 
statute  does  not  require  that  all  the  terms  of  the  contract 
should  be  agreed  to  or  written  down  at  one  and  the 
same  time,  nor  on  one  piece  of  paper;  but  where 
the  memorandum  of  the  bargain  is  found  on  separate 
pieces  of  paper,  and  where  these  papers  contain  the 
whole  bargain,  they  form  together  such  a  memorandum  as 
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will  satisfy  the  statute,  provided  the  contents  of  the  signed 
paper  make  such  reference  to  the  other  written  paper  or 
papers  as  to  enable  the  court  to  construe  the  whole  of 
them  together  as  containing  all  the  terms  of  the  bargain. 
If,  however,  it  be  necessary  to  adduce  parol  evidence,  in 
'Order  to  connect  a  signed  paper  with  others  unsigned,  by 
reason  of  the  absence  of  any  internal  evidence  in  the  signed 
paper  to  show  a  reference  to,  or  connection  with,  the  un- 
signed papers,  then  the  several  papers  taken  together  do 
not  constitute  a  memorandum  in  writing  of  the  bargain,  so 
ks  to  satisfy  the  statute.    1  Bei^'amin  on  Sales,  §220  and 
note  24.    Smith  vs.  Jones^  66  Oa.^  338,  is  upon  this  ques- 
tion, directly  in  point.     But  supposing  the  entry  and  tele- 
gram to  be  united  by  the  internal  evidence  furnished  by 
themselves,  then  they  would  not  satisfy  the  statute,  be- 
cause they  fail  to  show  what  property  was  contracted  for, 
what  price  was  agreed  upon,  and  the  parties  to  whom  it  was 
sold.  ''Sold  account  of  0.  H.  North  &  Co.,  Mendel,  5  bellies 
8,"  as  expressed  in  the  entry,  or  as  expressed  in  the  tele- 
gram, "Mendel,  five  bellies,  eight;  Ehrlich  offers  seven- 
eights,  ten  bellies  lighter  than  last,"  contain  matter  not 
only  ambiguous,  but  unintelligible  to  any  one  but  Free- 
man and  the  plaintiffs,  without  explanation,   or  rather 
translation,  by  a  resort  to  parol  evidence,  and  this  was  the 
very  thing  the  statute  was  enacted  to  prevent,  in  order  to 
take  away  all  temptation  to  commit  either  fraud  or  per- 
jury,    1  Benj.,  §210,  and  citations  in  note  {I)  and  7  there; 
7rf.,  §§233, 236, 247, 249-252,  inclusive.     By  reason  of  these 
deficiencies,  this  alleged  contract  was  imperfect,  and  could 
only  be  made  perfect  by  a  resort  to  parol  testimony,  which 
was  incompetent  for  such  a  purpose.     Smith  vs.  Jones^  ut 
sjtpra.  "  Mendel,"  of  itself  and  unaided  by  other  evidence, 
could  not  be  taken  as  the  firm  name  of  the  defendants, 
while  "  5  bellies,  8  "  is,  to  the  last  degree,  enigmatical,  if 
not  wholly  unintelligible.  Waiving  any  question  as  to  the 
commodity  sold,  both  the  quantity  and  the  price  are  wholly 
indefinite ;  in  these  respects  there  is  no  ambiguity,  either 
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latent  or  patent,  which,  in  any  case,  could  be  explained 
by  a  resort  to  parol  evidence,  but  the  uncertainty  is  great 
and  manifest,  and  it  has  not  been  shown  that  the  terms 
employed  here  are  in  accordance .  with  any  mercantile 
usage  or  custom  in  reference  to  which  the  contract  was 
made.  The  contract  is  therefore  faulty  in  failing  to  set  out 
the  purchaser,  the  quantity  and  price  of  the  article  sold ; 
these  are  all  essential  ingredients,  and  should  have  ap- 
peared, as  we  have  seen,  in  the  memorandum  of  the  tar- 
gain. 

It  was  remarked  shortly  after  the  passage  of  the  act  of 
29  Ch.,  II,  for  the  prevention  of  frauds  and  perjuries,  from 
which  our  law  is  taken,  with  the  modifications  since  made 
therein  by  the  interpretation  of  the  courts  and  judges, 
by  a  venerable  and  distinguished  judge,  that  every  line  of 
that  celebrated  statute  was  worth  a  subsidy  to  the  people 
of  England,  and  many  learned  and  able  administrators  of 
the  law  have  expressed  regret  that  the  force  and  eflSciency 
of  this  act  have  been  impaired  by  the  least  departure  from 
its  plain  provisions,  and  by  c  onslruing  it  so  as  to  introduce 
exceptions  not  authorized  by  its  letter.  Some  of  these 
exceptions  are  embodied  in  our  Code,  and,  so  far  as  they 
are  there  recognized,  we  have  no  power  to  reject  them; 
but  we  will  not  add  others  by  construction,  to  avoid  what 
may  appear  to  be  either  harsh  or  inconvenient.  We  re- 
peat,  with  all  the  emphasis  that  the  unanimous  judgment 
of  this  bench  can  give  to  it,  what  was  said  by  the  present 
chief  justice  in  pronouncing  the  judgment  of  the  court  in 
Smith  vif.  JoneSj  supra^  that  "  the  rule  should  not  be  re- 
laxed now,  when  the  flood-gates  are  open  wide  as  to  the 
competency  of  witnesses,  and  the  only  break-water  left 
is  to  put  this  class  of  contracts,  and  others  of  similar  char- 
acter, in  writing."  The  case  in  hand  falls  under  no  ex- 
ception recognized  by  our  law,  and  the  testimony  objected 
to  on  the  trial  by  the  defendants  should  have  been  repelled. 
Without  it  there  was  nothing  to  rest  a  verdict  on  in  favor 
of  the  plaintiffs.    Whether  the  result  of  the  trial  was  at- 
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tained  by  proper  methods,  it  is  sufficient  that  the  verdict 
is  necessarily  correct,  and  the  court  was  right  in  allowing 
it  to  stand. 
Judgment  affirmed. 


Neel,  receiver,  et  al.  vs.  Morris. 

m  4681  Equity  has  jurisdiction  over  matters  of  account  growing  out  of  priv- 

ity of  contract  or  where  the  account  is  between  partners  or  tenants 
in  common,  and  in  cases  of  joint  or  several  liability  of  two  or 
more  persons,  where  all  are  equally  bound  to  bear  the  common 
burden,  and  one  has  paid  more  than  his  share  and  is  entitled  to 
his  contribution  from  the  other,  especially  when  the  circumstances 
are  such  that  an  action  at  law  will  not  give  a  complete  remedy, 
(a.)  Questions  of  difficulty  arise  in  this  case  which  cannot  be  so  well 
considered  and  determined  on  the  preliminary  hearing  of  an  ap- 
plication for  injunction  as  on  the  final  hearing  before  tho  court  and 
jary.  Among  these  is,  whether,  while  the  parties  may  have  bee|i 
partners  as  to  third  persons,  they  were  so  as  between  themselves, 
or  whether  the  contract  is  ono  of  agency,  or  whether  contribution 
between  partners  can  be  enforced  by  levy  of  an  execution,  which 
has  been  paid  off  by  one  of  the  partners,  upon  the  property  of  an- 
other;  and  the  judge  did  not  abuse  his  discretion  in  granting  an 
injunction. 

September  9. 18S4. 

Equity.  Partners.  Contribution.  Debtor  and  Cred- 
itor. Before  Judge  Brown.  Cobb  County.  At  Chambers. 
May  16, 1881. 

W.  H.  Huguley  sued  Morris  &  Tumlin  as  partners. 
Tumlin  pleaded  nul  tiel  partnership.  The  facts  will  be 
found  fully  reported  in  65  (ra ,  666,  where  it  was  held 
that  Tumlin  was  a  partner,  or  else  the  principal  and 
Morris  the  agent,  and  that  Tumlin  was  liable  to  the  plain- 
tiff. After  recovery  by  the  plaintiff,  Tumlin  having  died 
and  his  estate  having  been  placed  in  the  hands  of  a  re- 
ceiver, the  latter  paid  off  ihefi^fa,  and  caused  it  to  be  lev- 
ied on  certain  property  of  Morris,  for  contribution.  Mor 
lis  filed  his  bill  to  enjoin  the  levy,  denying  his  liability  to 
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contribute.     The  court  granted  an  iiy unction,   and   the 
receiver  excepted. 

Graham  &  Graham;    Will.  J.  Winn,  for  plaintiff  in 
error. 

D.  &  T.  B.  Irwin;  W.  P.  McCLATcnr,  for  defendant. 

Hall,  Justice. 

An  execution  obtained  against  Tumlin  &  Morris,  jointly, 
was  paid  off  by  Tumlin  and  levied  by  him  upon  Morris's 
property  for  contribution.  The  relation  these  parties  bore 
to  each  other  was  that  of  partners,  or  principal  and  agent? 
Tumlin  being  principal  and  Morris  agent.  65  G^a.,  666. 
This  bill  was  brought  to  arrest  the  levy  by  injunction^ 
which  was  ordered  by  the  chancellor,  and  upon  this  order 
error  is  assigned,  and  this  writ  of  error  is  prosecuted  to  re- 
verse it.  It  is  undeniably  true  that  equity  has  jurisdiction 
over  matters  of  account  growing  out  of  privity  of  contract, 
or  where  the  account  is  between  partners  or  tenants  in  com- 
mon (Code,  §3130),  as  also  in  cases  of  joint,  or  joint  and 
several,  or  several  liabilities  of  two  or  more  persons,  where 
all  are  equally  bound  to  bear  the  common  burden,  and  one 
has  paid  more  than  his  share  and  is  entitled  to  his  contri- 
bution from  the  others,  especially  when  the  circumstances 
are  such  that  an  action  at  law  will  not  give  a  complete 
remed3\    76.,  §3132. 

Questions  of  difficulty  arise  in  this  case  in  which  the 
parties,  if  not  agreed  as  to  the  facts  themselves,  are  directly 
at  issue  as  to  the  consequences  resulting  therefrom,  and 
which  cannot  be  so  well  considered  and  determined  on  this 
preliminary  investigation  as  upon  the  final  hearing  before 
the  court  and  jury.  Among  these  is  the  question  whether, 
while  this  may  be  a  partnership  as  to  third  persons,  it  is 
one  between  the  parties  themselves,  or  whether  the  con- 
ract  between  them  is  not  one  of  agency,  and  whether 
contribution   between  partners  can  be  enforced  by  the 
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levy  of  an  execution  which  has  been  paid  off  by  one  of 
the  partners  upon  the  property  of  another.  The  Code, 
§3599,  provides  that  when  judgments  have  been  obtained 
against  several  persons,  and  one  or  more  of  them  has  paid 
more  than  his  just  proportion  of  the  same,  he  or  they  may, 
by  having  such  payment  entered  on  the  fi.  fa.  issued  to 
enforce  the  judgment,  have  full  power  to  control  and  use  the 
same  as  securities  infi.fa,  control  the  same  against  prin- 
cipal or  co-securities,  and  shall  not  be  compelled,  as  for- 
merly, to  sue  the  co-debtors  for  the  excess  of  payment  on 
such  judgment. 

We  are  not  satisfied  that  this  enactment  embraces  the 
case  of  an  execution  or  judgment  against  co- partners. 
Some  of  us  are  strongly  inclined  to  the  opinion  that  it 
does  not,  while  one  of  us  is  in  doubt  upon  the  question. 
It  was  not  made  a  question  in  the  lower  court,  and  was 
not  passed  upon  by  the  judge,  and  as  it  has  not  been  ar 
gued  to  any  extent  here,  we  will  not  now  pass  upon  it. 
If,  as  suggested,  the  pleadings  are  insuflScient  to  enable 
the  court  to  pass  upon  the  equities  existing  between  the 
parties,  they  can  be  amended  so  as  to  accomplish  that 
purpose  and  put  an  end  to  this  litigation.  The  judge  did 
not  abuse  his  discretion  in  awarding  this  injunction.  Our 
opinion  is  that  his  action  in  this  behalf  was  judicious  and 
proper. 

Judgment  affirmed. 


Fuller  v%.  Thb  State  op  Georgia. 

1.  If  a  tax  collector  received  money  from  tax  payers,  and  with  it  spec- 
ulated upon  jury  scrip,  and  then  made  up  the  deficit  resulting  from 
such  use,  or  any  part  of  it,  with  scrip  so  procured  at  a  discount; 
or  if  before  the  deficit  was  made  known  to  the  grand  jury,  he  had 
collected  money  from  the  people  and  turned  it  into  scrip  to  make 
payment,  baying  the  scrip  at  a  discount ;  or  if,  after  having  col- 
lected moneys  for  the  county  taxes,  he  bought  up  with  them  county 
orders  and  passed  them  to  the  county  authorities  or  their  attorneys 
or  collecting  officer,  in  lieu  of  the  money  collected  for  taxes  which 
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he  had  appropriated  to  buy  such  orders  at  a  discount ;  or,  in  gen- 
eral, if  he  used  money  collected  as  county  taxes  in  any  way  what- 
ever for  his  own  profit,  of  any  sort,  he  is  guilty  of  embezzlement. 
But  if  he  did  not  collect  any  money  for  tho  county,  but  waited  on 
the  people,  and  had  executions  issued  and  not  collected,  or  waited 
on  them  without  issuing  executions,  and.  all  the  deficit  arose  from 
this  failure  of  duty,  he  would  be  guilty  of  another  offense,  but  not 
of  embezzlement. 

2.  The  collection  of  some  part  of  the  deficit  being  a  vital  question,  an 
erroneous  charge  on  that  subject  will  require  a  new  trial. 

(a.)  It  is  the  duty  of  the  tax  collector  to  receive  jury  certificates, 
when  properly  authenticated,  as  far  as  they  will  go  towards  paying 
the  county  tax  of  the  person  holding  them,  for  all  taxes  due  by  the 
tax  payers  of  this  state  to  their  respective  counties.  There  is  no 
requirement  that  the  county  authorities  shall  authorize  the  tax  col- 
lector to  so  receive  them.  Such  certificates  are  as  good  as  money 
to  pay  county  taxes,  and  in  case  of  a  deficit  on  the  part  of  the  col- 
lector, there  is  no  presumption  that  such  deficit  was  entirely  in 
money,  nor  was  the  burden  cast  on  him  to  show  the  contrary. 

(6.)  The  statute  does  not  confine  the  payment  of  taxes  in  jury  scrip 
to  the  year  in  which  the  juror  serves  and  receives  such  certificate. 
September  0,18S1. 

Criminal  Law.  Embezzlement.  Tax.  Officers.  Be- 
fore Judge  EsTES.  Habersham  Superior  Court.  March 
Term,  1884. 

Fuller,  the  tax  collector,  was  tried  on  a  presentment  for 
embezzlement  of  money  belonging  to  the  county  of  Haber- 
sham for  taxes  of  1882.  The  evidence  showed,  in  brief, 
as  follows : 

The  defendant  was  short  in  his  accounts  as  tax  collector 
$1,948.22,  less  his  commissions.  He  admitted  this  in  Sep- 
tember, 1882,  and  said  that  if  the  grand  jury  would  give 
him  until  the  next  week,  he  would  be  prepared  to  settle ; 
they  found  no  money  in  his  hands,  and  on  asking  if  the 
amount  was  due  from  tax  payers  of  the  county,  he  said  it 
was,  and  on  being  asked  if  he  had  issued  Ji,  fas.  to  cover 
it,  he  said  he  had.  AJl.fa.  was  issued  against  him  by  the 
ordinary,  and  subsequently  he  paid  it  in  county  orders  and 
jury  scrip.  A  witness  testified  that  in  September,  1882, 
he  and  another  had  let  defendant  have  an  order  for  $104.00, 
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and  he  gave  them  a  receipt  for  taxes  for  1883.  Another 
witness  testified  to  obtaining  an  order  for  $104.00  from 
Fuller.  Other  witnesses  testified  to  paying  their  taxes 
partly  in  cash  and  partly  in  scrip. 

The  grand  jury  recommended  that,  in  payment  of  taxes 
for  1882,  scrip  and  county  orders  be  received. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  on  several  grounds,  of  which  the  third  and 
fourth  were  as  follows: 

(3.)  The  court  erred  in  charging  as  follows :  "  Gentle- 
men of  the  jury,  it  is  the  duty  of  the  tax  collector  in  each 
county  to  make  an  exhibit  to  the  grand  jury  of  the  state 
of  his  books  or  digest  at  each  term  of  the  court,  and  if  you 
believe  from  the  evidence  in  this  case  that  Mr.  Fuller,  this 
tax  collector,  came  before  the  grand  jury  at  the  term  in- 
dictment was  found,  and  that  in  his  exhibit  made  to  the 
grand  jury  he  showed  that  he  was  indebted  to  the  county 
for  some  money,  nineteen  hundred  dollars,  or  any  other 
sum  of  money,  on  account  of  taxes  which  he  had  collected 
and  which  he  had  not  yet  paid  over,  the  presumption  of 
the  law  is,  gentlemen  of  the  jury,  that  the  deficit,  the  bal- 
ance due,  was  in  money,  because,  as  I  have  stated  to  you, 
the  law  required  him  to  collect  in  money ;  and  if  you  be- 
lieve from  the  evidence  that  there  was  such  a  balance  due 
from  the  tax  collector  to  the  county,  then  I  charge  you, 
gentlemen,  that  it  is  incumbent  upon  him,  the  burden  is 
upon  the  defendant,  to  show,  either  by  his  own  or  by  the 
state's  witnesses,  that  it  was  not  collected  in  money." 

(4.)  Because  the  court  charged  as  follows:  "I  charge 
you,  gentlemen  of  the  jury,  that  it  is  the  duty  of  every  tax 
collector  to  collect  all  the  taxes  which  the  people  are 
bound  by  law  to  pay,  both  to  the  state  and  to  the  county, 
and  that  the  tax  collector  can  receive  nothing  in  payment 
of  taxes  but  money,  unless  in  the  case  of  county  taxes  he 
be  specially  authorized  by  the  county  authorities  to  re- 
ceive something  else  in  lieu  of  money,  and  the  county 
authorities  have  no  power  to  authorize  the  receipt  of  any- 
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thing  but  money  for  taxes,  unless  it  be  the  scrip  issued  to 
jurors  for  their  pay  for  services,  and  that  scrip  can  only  be 
receivable  for  taxes  which  are  due  for  the  year  in  which 
the  taxes  are  due.  that  is  to  say,  the  taxes  for  one  year 
must  be  paid  by  the  jury  scrip  that  may  be  i;sued  for  the 
taxes  for  that  year." 
The  motion  was  overruled,  and  defendant  excepted. 

0.  H.  Sutton  ;  Barrow  &  Thomas,  for  plaintiff  in  error. 

W.  S.  Erwin,  solicitor  general,  by  Dunlap  &  Thompson  ; 
Claud  Estes;  W.  F.  Findlky,  for  the  state. 

Jackson,  Chief  Justice. 

The  defendant,  the  tax  collector  of  Habersham  county, 
was  .presented  by  the  grand  jury  for  the  offense  of  embez- 
zlement, in  that  he  had  collected  taxes  due  the  county  in 
money,  and  had  appropriated  the  same  to  his  own  use. 
On  the  issue  of  his  guilt  or  innocence  of  this  crime,  the 
jury  found  him  guilty.  Thereupon  he  made  a  motion  for 
a  new  trial ;  it  was  overruled,  and  he  excepted. 

The  grounds  of  the  motion  are  as  follows  in  substance : 
First,  that  the  verdict  is  contrary  to  law,  and  without  evi- 
dence to  support  it;  and  secondly,  that  the  court  erred  in 
charging  to  the  effect  that,  if  the  defendant,  in  his  exhibit 
to  the  grand  jury,  showed  an  indebtedness  to  the  county 
on  account  of  taxes  collected  and  not  paid,  then  the  pre- 
sumption of  law  is  that  the  deficit  unpaid  was  in  money, 
because  the  law  required  its  collection  in  money,  and  that 
the  burden  was  on  him  to  show,  by  his  own  or  the  state's 
witnesses,  that  it  was  not  collected  in  money  ;  and  also  to 
the  effect  that  it  is  his  duty  to  collect  the  county  tax  in 
money  and  nothing  else,  unless  authorized  by  the  county 
authorities  to  receive  something  else,  and  that  they  cannot 
authorize  him  te  receive  anything  else  but  scrip  issued  to 
jurors,  and  that  only  for  the  taxes  of  the  year  during  which 
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the  jury  scrip  was  issued ;  and  thirdly,  that  one  juror  was 
not  sworn. 

1.  The  case  appears  to  us  to  be  quite  close  from  the 
facts  this  record  discloses.     Upon  another  hearing,  the  evi- 
dence of  his  guilt  may  be  brought  out  more  clearly  or  his 
innocence  become  more  manifest  upon  a  fuller  investiga- 
tion.   That  he  was  in  default  to  the  county  quite  a  large 
sum  is  clear.     If  he  appropriated  any  of  that  to  his  own  use 
in  any  way  whatever — if  he  took  the  money  he  collected, 
and  with  it  speculated  upon  jury  scrip,  and  then  made  up 
the  deficit,  which  he  had  in  money  once,  with  that  scrip, 
procured  at  a  discount,  he  is  guilty.    If  he  so  made  up 
any  part  of  the  deficit,  he  is  guilty.     If,  before  the  deficit 
was  made  known  to  the  jury,  he  had  collected  money  from 
the  people  and  turned  it  into  scrip  to  make  payment,  buy- 
ing the  scrip  at  a  discount,  he  is  guilty.     If,  after  having 
collected  money  for  the  county  taxes,  he  bought  up  with 
it  county  orders  and  passed  them  to  the  county  authorities, 
or  their  attorney  or  collecting  oflBcer,  in  lieu  of  money 
.collected  for  taxes,  which  he  had  appropriated  to  buy  these 
orders  at  a  discount,  he  is  guilty.     In  one  word,  if  he  used 
money  collected  as  county  taxes  in  any  way  whatever  for 
his  own  profit  of  any  sort,  he  is  guilty.     But  if  he  did  not 
collect  any  money  at  all  for  the  county,  but  waited  on  the 
people  and  had  executions  issued  and  not  collected,  or 
waited  on  them  without  issuing  execution,  and  all  the  de- 
ficit which  he  acknowledged  arose  from  this  failure  of  duty, 
then,  while  guilty  of  another  grave  offense,  he  would  not 
be  guilty  of  this.     He  must  have  collected  some  money 
for  the  county  and  used  it  for  his  private  purposes,  to  be 
guilty  of  this  offense  under  this  presentment.     Whether 
or  not  he  has  done  so,  we  repeat,  is  not  as  clear  as  is  de- 
sirable in  criminal  cases.     It  is  close.     It  may  be  made 
clearer  one  way  or  the  other.     So  that  if  there  be  any  error 
of  law  in  the  charge,  the  case  should  be  tried  again. 

2.  Inasmuch  as  the  collection  of  some  of  this  deficit  in 
money  was  a  vital  question  in  this  case,  in  order  to  show 
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guilt,  any  charge  of  the  court  thereon,  to  the  prejudice  of 
the  defendant,  if  erroneous,  ought  to  work  a  new  trial  in  a 
close  I'ase.  By  the  act  of  1872,  codified  in  section  519,  it 
is  declared  that  "  it  shall  be  the  duty  of  the  tax  collector 
to  receive  jury  certificates,  when  properly  authenticated, 
as  far  as  they  will  go,  towards  paying  the  county  tax  of 
the  person  holding  the  same,  for  all  taxes  due  by  the  tax- 
payers of  this  state,  to  their  respective  counties."  Noth- 
ing is  said  here  about  the  county  authorities  authorizing  the 
tax  collectors  to  receive  them ;  it  is  the  duty  of  the  tax 
colectors  to  receive  them  when  oflfered,  if  properly  authen- 
ticated.   So  that  the  court  erred  on  this  point. 

Further,  if  it  be  his  duty  to  receive  them,  these  certifi- 
cates are  as  good  as  money  to  pay  county  taxes,  and  the 
presumption  is,  not  that  the  entire  deficit  was  in  money; 
nor  was  the  burden  cast  on  the  tax  collector  to  remove 
this  presumption,  because  it  did  not  exist ;  nor  does  the 
the  statute  confine  the  juror  to  the  year  he  serves  and  gets 
his  certificate  as  that  only  in  which  he  can  pay  taxes  with 
it,  as  we  read  it. 

Besides  this  general  act  of  1872  in  the  Code,  there  is  a 
local  act  for  Habersham  county,  on  page  169  of  the  acts  of 
1869,  to  the  same  eflfect.  In  it  "  the  treasurers  of  White 
and  Babersham  counties  (are)  authorized  and  required  to 
receive  certificates  issued  to  jurors  for  services  rendered 
in  the  courts  of  said  counties,  at  their  full  value,  for  any 
and  all  dues  to  said  counties."  In  this  act  also  we  see  no 
necessity  for  authority  from  the  county  authorities,  or  limi- 
tation to  one  year,  of  the  validity  of  the  certificates. 

Therefore,  we  think  that  the  defendant  is  entitled  to  a 
new  trial  for  error  of  law  in  these  charges  of  the^ourt,  as 
we  understand  them. 

The  ground  in  reference  to  the  fact  alleged  in  the  mo- 
tion that  a  juror  was  not  sworn  in  chief  is  not  certified, 
and  cannot  be  considered. 
Judgment  reversed. 
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CoaGi>s  v8.  SrtPHKNs  &  Company. 

A  inortj^aee  /.  fa.  was  Icvieil  on  a  stock  of  goods.  To  release  them 
llic  debtor  ccmvoys  them,  with  other  property,  to  one  Cuggins  by 
an  instrument  whicli  purported  to  be  for  a  consideration  of  $370.00» 
"a  part  of  which  is  to  be  paid  to  Silvey  &  Dougherty  (liis  cred- 
itors), and  the  remainder  paid  to  debts  I  am  owing,  by  J.  N.  Cog- 
gins,  or  by  Coggins  &  Furr."  The  stock  of  goods  largely  exceeded 
in  value  the  consideration  named.  Coggins  took  possession  of  the 
property,  arranged  to  pay  off  the  mortgage  fi»fa.,  and  also  paid 
some  other  debts  at  the  request  of  the  debtor,  and  in  pursuance  of 
an  understanding  with  him  when  the  instrument  was  executed 
and  delivered.  The  conveyance  made  no  express  provision  for 
the  payment  of  debts  other  than  those  specified.  No  inventory 
was  taken  until  after  the  instrument  was  executed,  and  it  was 
never  sworn  to  or  annox-Ml  to  the  conveyance.  A  judgment  ob- 
tained after  the  making  of  this  instrument  was  levied  on  the  prop- 
erty : 

Held  J  that  the  conveyance  was  an  assi^ment  for  the  benefit  of  cred- 
itors, and  was  void,  because  thero  was  no  complete  inventory  and 
pchedule  of  the  assets  of  the  assignor  made  out  and  sworn  to  by 
him  and  attached  to  the  deed. 

(a  )  This  court  lias  held  that  the  act  of  1880  is  to  be  liberally  con- 
strued in  favor  of  creditors,  and  strictly  against  the  debtor  and 
his  assignee,  and  that  the  schedule  of  the  property  assigned  most 
be  made  out  specifically,  and  attached  to  the  deed  of  assignment 
at  the  time  of  it  execution. 

{h,)  If  the  instrument  was  not  an  assignment,  there  was  sufficient 
evidence  to  authorize  the  jury  to  find  that  there  was  a  secret  trust 
reserved  in  favor  of  the  debtor,  and  that  the  purpose  of  the  ar- 
rangement was  to  delay  his  creditors. 

September  0,1884. 

Assignment.     Debtor  and  Creditor.     Fraud.     Before 
Judge  EsTES.  Hall  Superior  Court.  February  Term,  1884. 

Hi  pDfted  in  the  decision. 

Marlku  &  Qarnkr  ;  M.  L.  Smith,  for  plaintiflF  in  error. 

Claud  Estes  ;  H.  H.  Perky,  for  defendants. 

Hall,  Justice. 

The  plaintiff  and  others  levied  certain  executions  upon 
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property  in  the  possession  of  Cog^ins,  as  the  property  of 
Faulkner,  the  defendant  in  Jl.  fa.  To  the  property  thus 
levied  on,  Coggins  interposed  a  claim,  and  upon  the  trial 
of  the  issue  formed  thereon,  the  property  was  found  sub- 
ject. The  claimant  moved  for  a  new  trial,  upon  the  fol- 
lowing grounds : 

(1.)  Because  the  verdict  is  contrary  to  the  law  govern- 
ing the  finding  of  the  jury  in  such  eases. 

(2.)  Because  the  verdict  is  not  supported  by  the  evi- 
dence. 

(3.)  Because  the  evidence  showed  the  trade  between 
Coggins  and  Faulkner  was  in  good  faith  and  for  a  valuable 
consideration,  paid  and  accepted  before  any  lien  on  the 
property. 

(4.)  Because  the  evidence  showed  no  assignment  or 
transJFer  of  the  property  levied  on  to  any  person,  either  in 
trust  or  for  the  benefit,  or  on  behalf  of  any  creditor  where 
any  trust  or  benefit  is  reserved  to  any  assignee  or  other 
person  for  the  benefit  of  Faulkner. 

(5.)  Because  the  evidence  showed  the  sale  was  in  good 
faith,  and  for  a  valuable  consideration. 

(6.)  Because  the  verdict  is  contrary  to  the  evidence  and 
the  weight  of  the  evidence. 

(7.)  Because  the  court  erred  in  his  charge  as  follows ; 
"And  I  submit  to  you,  gentlemen,  as  a  question  of  fact, 
that  the  character  of  this  instrument  depends  upon  the 
intention  of  the  parties  to  that  instrument,  which  intention 
is  to  be  gathered  from  all  the  evidence  in  the  case.  And 
when  you  have  considered  all  the  testimony  in  the  light 
of  the  law,  that  I  now  give  you  in  charge,  you  will  det?er- 
mine  whether  that  instrument  was  intended  to  be  the  evi. 
dence  of  a  bona  fide  sale  by  Mr.  Faulkner  to  Mr.  Ooggins,  or 
whether  it  was  an  assignment  merely  for  the  benefit  of  Mr. 
Faulkner's  creditors." 

(8.)  Because  the  finding  of  the  jury  was  contrary  to  the 
charge  of  the  court  in  this,  to-wit :  "  But,  gentlemen,  I 
charge  you  that  a  bona  fide  transaction  for  a  reasonable 
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consideration,  and  without  notice  or  ground  for  a  reasonable 
suspicion  that  the  man  is  attempting  to  defraud  his  cred- 
itors, is  valid  and  binding.'' 

This  motion  was  overruled,  and  exceptions  were  taken 
to  the  judgment  overruling  it. 

The  facts  disclosed  by  the  record  show  that  the  stock  of 
goods  in  question  had  been  previously  levied  on  by  a  mort- 
gage jf?./c^  in  favor  of  Silvey  &  Co.  To  release  them  from 
this  levy,  Faulkner,  on  the  27th  day  of  March,  1883,  con- 
veyed them,  with  other  property,  to  Ooggins,  by  an  instru- 
ment which  purported,  for  a  consideration  of  eight  hun- 
dred and  seventy  dollars,  "  a  part  of  which  was  to  be  paid 
to  Silvey  &  Dougherty,  and  the  remainder  to  debts  I " 
(Faulkner)  "  am  owing  by  J.  N.  Ooggins,  or  by  CogginsA 
Furr,"  the  entire  stock  of  goods  and  other  property, 
largely  exceeding  in  value  the  consideration  named  in  this 
instrument.  Ooggins,  upon  the  execution  of  this  instru- 
ment, took  possession  of  the  property,  arranged  to  pay  off 
the  mortgage ^.yjr.  levied,  and  also  paid  some  other  debts 
at  the  request  of  Faulkner,  in  pursuance  of  an  under- 
standing with  him  when  this  instrument  was  executed 
and  delivered.  The  conveyance  makes  no  express  pro- 
visions for  the  payment  of  debts  other  than  those  speci- 
fied therein.  No  inventory  of  the  goods  conveyed  was  ever 
taken  until  after  the  instrument  was  executed,  and  this 
inventory  was  never  sworn  to  or  annexed  to  the  convey- 
ance. Shortly  after  this  transaction,  to  wit,  on  the  19th 
day  of  May,  1883,  the  plaintiflFs  in  Jl.  fa.  obtained  their 
judgments,  caused  executions  to  issue  therefrom,  which 
were  levied  on  the  31st  day  of  the  same  month,  on  the 
stock  of  goods  then  in  the  hands  of  Faulkner. 

The  plaintiffs  insist  that  Faulkner  was  insolvent,  and 
that  this  conveyance,  upon  its  face,  is  an  assignment 
by  him  to  Ooggins  in  trust  that  Ooggins  would  pay  cer- 
tain of  his  debts ;  that  as  an  assignment  it  is  void  under 
the  act  of  1880,  Oode,  Appendix  1953  (d),  because  there 
was  no  complete  inventory  or  schedule  of  all  the  assets  of 
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every  kind  held,  claimed  or  owned  by  Faulkner,  made  out 
and  sworn  to  by  him  and  attached  to  the  deed ;  or  if  the 
instrument  was  not  in  form,  it  was  in  fact,  under  the  proofs 
in  the  case,  such  an  assignment,  and  was  void,  not  only  as 
being  in  contravention  of  the  policy  and  purpose  of  the 
above  recited  act,  but  because  it  was  in  contravention  of 
the  law  against  fraudulent  conveyances,  and  as  to  existing 
creditors  void,  because  it  reserved  a  secret  trust  for  the 
debtor,  and  because  it  was  designed  to  delay  and  hinder 
creditors.    Code,  §1952,  sub-sees.  1,  2. 

We  think  these  positions  well  taken,  and  that  upon 
either  of  them  the  verdict  in  this  case  is  sustained,  both 
by  the  testimony  and  the  law.  This  conveyance,  we  doubt 
not,  is  both  in  form  and  in  fact  an  assignment  by  an  insol- 
vent debtor  in  favor  of  such  of  his  creditors  as  he  saw 
proper  to  prefer.  It  is  invalid  because  it  fails  to  comply 
with  the  requirements  of  the  act  of  1880.  This  wise  and 
salutary  law,  when  invoked,  should  be  enforced  according 
to  its  express  terms,  and  in  a  liberal  spirit  to  suppress  the 
evil  at  which  it  aims  a  blow.  In  Crittenden  Bros,  et  al.  vs. 
Coleman  dk  Co.  et.  ah^  70  Oa.^  293,  we  held  that  this  act 
must  be  liberally  construed  in  favor  of  creditors,  and 
strictly  against  the  debtor  and  his  assignee,  and  that  the 
schedule  of  the  property  assigned  must  be  made  out  spe- 
cifically and  attached  to  the  deed  of  assignment  at  the 
time  of  its  execution. 

But,  should  we  be  mistaken  as  to  the  character  of  this 
instrument,  as  disclosed  by  its  contents,  then  we  are  of 
opinion  that  there  was  sufficient  evidence  to  authorize  the 
jury  to  find  that  there  was  a  secret  trust  reserved  in  favor 
of  the  debtor,  and  that  the  purpose  of  the  arrangement 
was  to  delay  his  creditors.  In  this  view  of  the  case,  the 
the  charge  of  the  court  excepted  to  in  the  7th  ground  of 
motion  for  a  new  trial,  was  not  only  correct,  but  was  re- 
quired. 

Judgment  affirmed. 
V  73-28 
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Hatoher  &  Baldwin  vs.  Oomkr  &  Company 

[Jackson,  Chief  Justice,  did  not  preside,  on  account  of  proTldeniial  came.] 

1.  In  the  absence  of  special  instructions ,  a  factor  may  exercise  his 
discretion  according  to  the  general  usages  of  the  trade,  but  the 
primary  obligation  of  an  agent  or  factor,  whose  authority  is  limited 
by  instructions,  is  to  adhere  faithfully  to  those  instructions,  and  if 
he  unnecessarily  exceeds  his  commission  or  risks  his  principal's 
effects  without  authority,  he  renders  himself  responsible  for  the 
consequences  of  his  act,  and  if  loss  ensues,  it  furnishes  no  defence 
to  him  that  he  intended  to  benefit  bis  principal. 

(a. )  If  a  firm  indebted  to  factors  shipped  to  them  cotton,  with  in- 
structions to  sell  the  same  and  apply  the  proceeds  to  the  debt,  and 
the  factors  failed  to  do  so,  and  their  debtors  were  thereby  injured, 
the  latter  could  recoup  the  amount  of  such  damage  against  a  suit 
on  the  debt, 

(6,)  If  there  is  any  special  custom  prevailing  in  the  city  of  Savannah 
at  variance  with  this  general  law  of  the  state,  it  must  yield  to  the 
law. 

2.  If  the  debtors  shipped  to  their  creditors,  as  factors,  cotton,  with  di- 
rections to  sell  it  and  pay  a  note  held  by  them,  and  if  the  factors  did 
sell  the  cotton  and  it  brought  enough  to  pay  off  the  note,  this  was 
an  extinguishment  of  the  debt,  and  the  creditors  could  not  there- 
after recover  upon  it 

October  2,  1884. 

Factors.  Principal  and  Agent.  Damages.  Becoup- 
ment.  Customs.  Debtor  and  Creditor.  Before  Jadge 
Fort.    Macon  Superior  Court.    November  Term,  1883. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  the  following:  Plaintiffs  sued  defendants  on  a 
note  and  open  account.  Defendants  introduced  evidence 
to  show  that  they  obtained  a  loan  from  plaintiff's  and 
shipped  them  two  lots  of  cotton ;  the  first  lot  they  instructed 
plaintiffs  to  sample  and  put  on  the  market,  and  pay  the 
note  with  the  proceeds ;  they  wrote  plaintiffs  to  hold  the 
second  lot  for  instructions ;  both  of  these  instructions  were 
violated ;  the  cotton  was  sold  when  the  price  had  depreci- 
ated, and  the  proceeds  were  credited  on  the  account 
Defendantsclaimed  that  the  note  was  paid,  and  also  claimed 
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a  recoupment  for  the  difference  between  what  the  cotton 
brought  and  what  it  would  have  brought  if  the  instructions 
had  been  followed. 

Plaintiffs  asserted  that  they  had  sold  the  first  lot  of  cot- 
ton as  soon  as  they  could,  and  credited  the  proceeds  on  the 
account.  They  admitted  that  they  sold  the  second  lot  con- 
trary to  instructions,  but  insisted  that,  having  advanced 
money  on  the  cotton,  they  had  a  right  to  sell,  such  being 
the  custom  in  Savannah,  where  they  lived.  They  also 
showed  promises  to  pay  made  by  defendants. 

The  jury  found  for  the  plaintiffs.  Defendants  moved 
for  a  new  trial,  on  the  following  among  other  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  admitted  evidence  to  the  effect 
that  ^^  it  is  the  general  custom  of  factors  and  commission 
merchants  in  the  city  of  Savannah  to  demand  the  shipment 
of  one  bale  of  cotton  for  every  ten  dollars  advanced  to 
their  customers,  and  the  factor  and  commission  merchant 
is  allowed  to  control  the  selling  of  the  cotton." 

(3.)  Because  the  court  refused  to  charge  as  follows:  "If 
the  jury  should  believe  from  the  evidence  that  Hatcher  & 
Baldwin,  contemporaneously  with  the  consignment  ad- 
vances on  forty  bales  of  cotton,  shipped  by  them  to  Comer 
&  Company,  gave  instructions,  by  letter  to  said  Comer  & 
Company,  not  (o  sell  said  forty  bales,  but  hold  the  same 
for  farther  instructions,  which  Comer  &  Company  did  not 
say  they  would  obey,  but  were  silent ;  in  such  a  case,  the 
consignment  is  presumed  to  be  received  subject  to  said 
order  to  hold  for  further  instructions ;  and  Comer  &  Com- 
pany were  not  at  liberty  to  sell  the  cotton  to  reimburse 
their  advances  until  they  were  instructed  by  Hatcher  & 
Baldwin  to  sell,  or  unless  Hatcher  &  Baldwin,  after  due 
notice  and  request,  refuse  to  provide  other  means  to  secure 
Comer  &  Company." 

(4. )  Because  the  court  refused  to  charge  as  follows :  "  K 
the  jury  should  believe  from  the  evidence  that  Hatcher 
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<fe  Baldwin  consigned  to  Comer  &  Company,  with  instruc- 
tions to  hold  for  further  instructions  the  forty  bales  of  cot- 
ton consigned,  Comer  &  Company  were  not  at  liberty  to 
sell  said  forty  bales  of  cotton  contrary  to  the  orders  of 
Hatcher  &  Baldwin,  the  consignors,  although  Comer  & 
Company  had  made  advances  or  incurred  liabilities  thereon, 
if  Hatcher  &  Baldwin  stood  ready  and  offered  to  reimburse 
and  discharge  such  advances  and  liabilities;  and  it  was  the 
duty  of  Comer  &  Company  to  have  given  notice  to  Hatcher 
&  Baldwin  that  the  cotton  would  be  sold  unless  they  were 
reimbursed." 

(5.)  Because  the  court  refused  to  charge  as  follows :  "If 
the  jury  should  believe  from  the  evidence  that  Hatcher  & 
Baldwin,  on  the  17th  of  October,  1878,  wrote  a  letter  to 
Comer  &  Company,  saying  that  they  would  ship  forty- five 
bales  of  cotton,  "  out  of  proceeds  of  which  you  may  pay 
•  our  note,"  the  ss^me  being  the  one  sued  on,  and  after  that 
date,  on  the  26th  of  October  thereafter.  Hatcher  &  Bald- 
win did  ship  forty-five  bales  of  cotton,  and  instructed 
Comer  &  Company  to  place  same  on  the  market  and  notify 
them  of  the  sale ;  and  if  it  further  appears,  from  the  ac- 
counts of  Hatcher  &  Baldwin  oh  the  books  of  Comer  & 
Company,  that  the  note  was  charged  in  said  account,  and 
the  proceeds  of  said  cotton  were  credited  on  said  book 
account,  then  that  amounted  in  law  to  an  appropriation 
of  said  proceeds  to  the  payment  of  said  note,  and  if  the 
proceeds  of  the  forty-five  bales  of  cotton  were  enough  to 
.pay  the  note,  then  said  note  would  be  paid." 

The  motion  was  overruled,  and  defendants  excepted. 

S.  B.  Hatcher;  E.  G.  Simmons ;  W.  A.  Little, for  plain- 
tiffs in  error. 

Denmark  &  Adams;  J.  M.  DuPreb;  W.  H.  Fish;  W. 
IjE-S.  Gionilliat,  for  defendants. 

Blandford,  Justice. 
Comer  &  Company  brought  their  action  against  Hatcher 
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&  Baldwin  upon  a  promissory  note  for  $1,038.90,  dated  May 
30, 1878,  and  due  October  the  15th  thereafter ;  also  upon 
an  account  for  $70.83.  The  defendants  pleaded  payment 
of  the  note  and  recoupment  as  to  the  whole. 

Upon  the  trial  of  the  case,  defendants  introduced  a  letter 
in  evidence  from  themselves  to  the  plaintiffs,  dated  17th 
October,  1878,  in  which  they  stated  that  they  had  shipped 
to  plaintiffs  forty-five  bales  of  cotton,  and  instructed  plain- 
tiffs to  sample  and  put  the  cotton  on  the  market,  and  with 
the  proceeds  to  pay  their  note.  They  also  showed  from  plain- 
tiffs' books  that  the  cotton  was  sold  and  realized  some 
thirteen  hundred  dollars,  which  was  placed  as  a  credit  on 
the  account  of  defendants,  which  account  consisted  of  sev- 
eral items  besides  the  note  sued  on.  Defendants  intro- 
duced evidence  to  show  that  if  the  cotton  had  been  sold 
according  to  instructions  contained  in  their  letter,  it  would 
have  realized  eighteen  hundred  dollars,  more  than  sufficient 
to  have  paid  their  note  and  the  account. 

Plaintiffs  in  error  insist  here  that,  under  these  facts, 
the  note  is  paid  off,  and  the  damage  which  they  sustained 
by  reason  of  the  failure  of  the  defendants  in  error  to  obey 
their  instructions  was  more  than  sufficient  to  extinguish 
the  account,  and  that  this  should  be  allowed  them  by  way 
of  recoupment. 

The  defendants  in  error  contend  that,  by  the  custom  of 
merchants  which  obtains  in  Savannah,  as  they  had  ad- 
vanced plaintiffs  in  error  on  the  cotton,  they  were  not 
bound  to  obey  the  instructions  of  the  plaintiffs  in  error, 
but  might  hold  this  cotton  and  sell  in  their  discretion. 

"  Peculiar  confidence  being  reposed  in  a  factor,  he  may, 
in  the  absence  of  instructions,  exercise  his  discretion,  ac- 
cording to  the  general  usages  of  the  trade."  Code,  §2111. 
^'  The  primary  obligation  of  an  agent  or  factor,  whose 
authority  is  limited  by  instructions,  is  to  adhere  faithfully 
to  those  instructions,  for  if  he  unnecessarily  exceed  his 
commission,  or  risk  his  principal's  effects  without  authority, 
he  renders  himself  responsible  for  the  consequences  of  his 
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act ;  and  if  loss  ensue,  it  furnishes  no  defence  to  him  that 
he  intended  to  benefit  his  principal."  12  Oa.^  205.  We 
take  it  that  these  principles  thus  enunciated  are  the  law 
of  this  state,  and  whatever  particular  customs  there  may 
be  prevailing  in  the  city  of  Savannah,  they  must  give  way 
to  the  law.  If  the  instructions  were  given  by  plaintiffs  in 
error  to  the  defendants,  as  insisted  on  by  them,  and  in  this 
the  record  sufficiently  sustains  them,  then  the  court  below 
should  have  instructed  the  jury  as  they  prayed,  so  as  to 
give  them  the  benefit  of  the  law  thus  laid  down,  and  it 
was  error  to  have  refused  the  request  on  this  point. 

Whatever  damage  the  plaintiffs  in  error  may  have  sus- 
tained by  the  failure  of  the  defendants  in  error  to  sell  the 
cotton  as  instructed,  they  had  the  right  to  recoup  against 
the  claim  of  defendants  in  error;  and  the  court  errel  in 
refusing  the  request  of  plaintiffs  in  error  on  this  point. 

If  it  be  true,  as  contended  for  by  the  plaintiffs  in  error? 
that  they  shipped  to  defendants  in  error  forty-five  bales  of 
cotton,  with  directions  to  sell  the  cotton  and  pay  the  note 
sued  on,  and  if  defendants  in  error  did  sell  the  cotton,  and  it 
brought  enough  money  to  pay  off  the  note,  then  this  was  an 
extinguishment  of  this  debt,  and  the  defendants  in  error 
could  not  recover  upon  it.  The  court  should  have  so  in- 
structed the  jury,  and  it  was  error  to  have  refused  the  in- 
struction. Oode,  §2869.  Pritchardvs,  Corner^  71  6^^,18; 
61  Ga.,  507 ;  57  Id.,  450 ;  34  Id.,  558  ;  27  M,  47 ;  30  Id., 
857;  45  7^.,  565. 

The  principles  here  announced  will,  we  think,  be  suffi- 
cient to  control  this  case  upon  another  trial. 
73  422  Judgment  reversed. 

87    762 

88 88  

73    429 

^^  ^  OiTY  Bank  op  Maoon  vs.  Smisson  et  al. 

Where  a  homestead  was  sold  for  the  purpose  of  the  removal  of 
the  family  to  another  state,  a! id  the  making  of  a  re-investment 
there,  the  reversionary  interest  of  the  head  of  the  family,  in  the 
hands  of  the  purchaser,  was  subject  to  levy  and  sale  by  a  creditor 
of  the  former. 
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(o.)  The  policy  of  the  state  in  respect  to  its  homestead  laws  discussed. 

(6.)  While  a  purchaser  may  be  subrogated  to  the  rights  of  the  head 
of  the  family,  yet  a  sale  and  removal  from  the  state  terminates  any 
immunity  from  levy,  at  least  as  to  the  reversion. 

(c.)  The  proceedings  to  sell  the  homestead  being  by  law  recorded  in 
the  county  where  the  land  lay,  and  the  petition  to  sell  showing  on 
its  face  the  intention  to  remove  and  settle  in  another  state,  the 
purchaser  had  notice  thereof. 

id,)  Semble,  that  upon  removal  of  the  debtor  from  the  state,  his  home- 
stead terminated,  and  a  levy  on  and  sale  of  the  reversion  would 
carry  the  entire  title. 
October  21, 1884. 

Homestead.  Constitutional  Law.  Public  Policy.  Ven. 
dor  and  Purchaser.  Levy  and  Sale.  Notice.  Before 
Judge  Simmons.    Crawford  Superior  Court.    March  Term, 

1884. 

This  was  a  claim  case  submitted  to  the  presiding  judge 
upon  an  agreed  statement  of  facts,  which  showed,  in  brief, 
as  follows :  In  February,  1S77,  Bryant,  as  head  of  a  family, 
consisting  of  his  wife  and  minor  children,  had  set  aside  to 
him  a  homestead  in  certain  property  in  Crawford  county. 
In  March,  1878,  the  City  Bank  of  Macon  obtained  a  judg- 
ment against  him.  In  November,  1883,  Bryant  procured  an 
order  from  the  j  udge  of  the  superior  court  for  the  sale  of  the 
homestead*  The  application  showed  that  his  purpose  was  to 
remove  with  his  family  to  Texas  and  re-invest  there,  and  he 
did  remove  immediately  after  the  sale.  He  and  his  wife 
sold  the  homestead  estate,  and  also  the  fee  to  Smisson.  The 
City  Bank  caused  ihejl.fa.  issued  from  their  judgment  to 
be  levied  upon  the  reversion,  and  a  claim  was  filed  by 
Smisson.  The  presiding  judge  held  the  property  not  sub- 
ject PlaintiflF  moved  for  a  new  trial,  which  was  refused, 
and  it  excepted. 

GusnN  &  Hall  ;  W.  E.  Collier,  for  plaintiff  in  error. 
BuNOAN  &  MiLLBR ;  A.  C.  RiLBT,  for  defendants. 
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Jackson,  Chief  Justice. 

The  City  Bank  of  Macon  levied  B,fi.fa.  on  the  reversion- 
ary interest  of  D.  W.  Bryant  on  a  tract  of  land  set  apart 
as  a  homestead.  It  was  claimed  by  B.  T.  Smisson.  On  an 
agreed  statement  of  facts,  the  case  was  submitted  to  the 
presiding  judge,  who  found  for  claimant,  and  adjudged 
accordingly. 

1.  The  controlling  legal  question  made  is,  when  the 
homestead  is  sold  with  a  view  of  removing  from  the  state 
and  re-investing  in  another  state,  does  the  purchaser  take 
such  an  estate  as  to  prevent  a  levy  by  the  creditor  of  the 
head  of  the  family  on  the  reversionary  interest  in  that  head? 

The  policy  of  the  state  is  to  increase,  not  to  diminish,  her 
population.  The  policy  of  her  constitutional  provisions 
to  secure  homes  to  her  people  is  to  settle  them  in  perma- 
nent homes  within  her  limits.  True,  those  laws,  as  con- 
strued by  this  court,  allow  the  sale  of  the  homestead,  in 
order  to  re-invest  the  money  in  a  more  eligible  or  desira- 
ble home.  Where?  Certainly  within  her  limits  and 
on  her  own  territory,  and  not  abroad,  out  of  her  jurisdic- 
tion and  under  another  dominion.     Code,  §2025. 

It  is  also  true  that,  when  the  sale  is  made  for  re-invest- 
ment in  this  state,  the  purchaser  is  subrogated  in  equity  to 
the  rights  of  the  head  of  the  family.     60  6^a.,  624. 

But  what  rights  has  the  head  of  the  family,  or  the  family, 
after  removal  from  the  state  ? 

Suppose  Bryant  had  not  sold,  but  had  removed,  he  and 
his  family,  to  Texas,  is  the  creditor  to  wait  until  he  ascer- 
tains the  death  of  the  head  and  wife,  and  the  extinction  of 
the  interest  of  all  the  cestuis  que  trust  f  We  think  not. 
On  the  contrary,  when  he  expatriates  himself  and  his 
family  from  Georgia,  he  needs  his  land  here  no  longer  as 
a  home  for  himself  and  family,  and  on  his  removal,  the 
creditor  assuredly  may  levy  on  the  reversion,  probably  on 
the  homestead  itself.    The  purchaser  can  take  no  immu- 
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nity  from  levy  that  the  family  did  not  possess.  He  may 
be  subrogated  to  their  rights,  but  to  no  more. 

It  seems  to  us,  therefore,  clear  that  the  judgment  of  the 
court  below  is  wrong  in  holding  that  the  reversionary  in- 
terest, at  least,  was  not  liable  to  the  judgment  debt  of  the 
bank,  at  least  to  the  levy  of  the  execution  thereon,  which 
amounts  to  the' same  thing,  as  the  question  was,  can  it  be 
levied  on  ? 

The  statute  requires  all  the  proceedings  to  be  recorded 
in  the  county  where  the  land  lies,  and  these  proceedings — 
the  petition  for  sale  itself — show  the  intended  removal  to, 
and  settlement  in,  Texas.  So  that  the  purchaser  had  record 
notice  that  he  would  not  be  protected  against  the  levy,  as 
the  family  no  longer  would  be.  See  Code,  §2025.  Besides 
all  this,  it  would  seem  that  the  case  of  Skinner  vs.  Moye^ 
in  69  (?«.,  476,  rules  this.  There  it  was  held  that,  where 
the  entire  fee  was  sold,  as  in  this  case,  the  levy  could  be 
made. 

It  was  ingeniously  said  by  the  counsel  for  defendant  in 
error  that,  if  the  homestead  terminated  when  Bryant  re- 
moved, then  there  was  no  reversion  to  levy  on,  and  the 
levy  should  have  been  upon  the  whole  estate.  The  rever- 
sion is  the  whole  estate,  if  such  be  the  case,  as  we  rather 
think  it.  is,  and  when  it  was  levied  on,  if  Bryant  had  then 
left  the  state,  all  the  estate  was  levied  on,  for  it  all  reverted 
to  him,  and  was  subject  to  his  debts  when  he  abandoned 
Georgia.  In  such  case,  the  purchaser  who  bought  the  re- 
version would  buy  all  the  estate.  It  is  enough,  however, 
to  rule  in  this  case  that  the  reversion,  whether  more  or 
less,  is  subject  to  levy  under  the  facts  this  record  makes. 

Judgment  reversed. 
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|m_j»l  Faibcloth  vs.  Thb  State  op  Georgia. 

1.  The  evidence  was  conflicting  as  to  whether  the  article  sold  under 
the  name  of  *' Schiedam  Schnapps''  was  not  composed,  in  whole  or 
in  part,  of  spiritaous  or  intoxicating  liquor,  and  whether  it  was  a 
medicinal  preparation,  or  was  thus  sold  as  a  mere  device  to  con- 
ceal its  real  character  and  avoid  the  requirement  of  license.  The 
evidence  supported  the  verdict. 

2.  Although  a  wife  was  the  real  owner  of  a  store,  yet,  if  her  husband 
controlled  and  managed  it,  and  spirituous  liquors  were  sold  there- 
in without  a  license,  he  would  be  guilty  of  that  offense ;  nor  would 
it  be  material  that  the  liquor  was  sold  by  a  clerk  in  the  store,  if 
the  husband  were  present  at  the  time,  controlling  and  managing 
it. 

(a.)  There  are  no  accessories  in  misdemeanors,  but  all  who  partici- 
pate in  the  commission  of  the  act  or  aid  therein  are  principals.      /' 
December  2,  ISSL 

Criminal  Law.  License.  Liquor.  Husband  and  Wife. 
Accessory.  Before  Judge  Adams.  Emanuel  Superior 
Court.    April  Term,  1884. 

Reported  in  the  decision. 

James  E.  Hinbs;  H.  D.  D.  Twiggs,  for  plaintiff  in 
error. 

R.  L.  Gamblr,  solicitor  general,  by  Edward  Hunter,  for 
the  State. 

Hall,  Justice. 

The  defendant  was  indicted  for  retailing  spirituous  liq- 
uors without  a  license,  and  being  convicted,  made  a  motion 
for  a  new  trial  on  various  grounds,  which  was  refused.  On 
the  judgment  refusing  this  motion  he  assigns  error,  and  now 
insists  that  the  article  sold  ("Schiedam  Schnapps")  was 
not  composed,  in  whole  or  in  part,  of  spirituous  or  intoxi* 
eating  liquor,  but  was  a  "  medical  preparation,"  and  was 
80  "  labelled."  On  this  point  the  evidence  was  conflict- 
ing.   The  label  was  doubtless  a  device  resorted  to  in  order 
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to  conceal  the  real  character  of  the  fluid  sold  and  to  evade 
the  law  requiring  license  to  retail  spirituous  liquors.  It 
was  a  patent  fraud,  and  on  this  ground  there  was  no  error 
in  the  finding  of  the  jury,  and  none  in  the  refusal  of  the 
court  to  disturb  it. 

The  next  ground  relied  on  was  that  the  defendant  was 
not  the  seller  of  the  Schnapps  to  the  person  named  as  the 
purchaser  in  the  indictment,  and  did  not  participate  therein. 
It  seems  that  the  defendants  wife  was  the  nominal  pro- 
prietor of  the  store  in  which  the  liquor  was  sold ;  that  it 
was  furnished  by  a  clerk  therein  named  Lewis,  who  was 
employed,  as  it  is  stated,  by  the  defendant  as  her  clerk,  and 
who  paid  himself  for  his  services  out  of  the  store ;  she  did 
not  pay  him,  and  she  does  not  appear  to  have  been  about 
the  establishment,  or  to  have  exercised  any  supervision  or 
control  over  it ;  the  goods  in  it  were  ordered  and  received 
in  her  name,but  generally,  if  not  universally,  at  the  instance 
of  the  defendant  or  of  the  clerk  employed  by  him  for  his 
wife ;  the  defendant  lived  on  his  farm  some  distance  from 
Summertown,  where  the  store  was  located ;  he  came  "  back 
and  forward  to  the  store,  and  when  there  staid  in  the  store  ;'* 
he  was  present  when  the  bottle  of  Schnapps  was  sold ;  the 
clerk  wanted  the  cash,  but  the  purchaser  did  not  have  it^ 
and  proposed  to  borrow  it  from  the  defendant,  who  directed 
the  clerk  to  let  him  have  it,  and  he  would  see  it  paid; 
there  was  testimony  that  the  defendant  afterwards  paid 
it.  The  court  charged  the  jury,  if  I  hey  found  from  the 
evidence  that  a  pint  of  Schiedam  Schnapps  was  sold  to  the 
person,  as  charged ;  if  the  Schnapps  consisted  of  spirituous 
liquors,  or  a  mixture  of  spirituous  liquors;  if  it  was  sold  in 
a  store  controlled  and  managed  by  the  defendant,  then  he 
woald  be  guilty  of  the  offense  charged;  it  would  make  no 
difference  whether  his  wife  really  owned  the  store ;  if  he 
controlled  and  managed  it,  it  was  his  duty  to  see  that  a 
license  was  procured  before  liquor  could  be  retailed  there; 
nor  was  it  material  that  the  Schnapps  was  sold  by  a  derk 
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in  the  store,  if  he  were  present  at  the  time,  controlling  and 
managing  it. 

This  charge  we  think  substantially  correct.  There  are 
no  accessories  in  mere  misdemeanors ;  all  who  participate 
in  the  commission  of  the  act  or  aid  therein  are  principals. 
Making  the  wife  proprietor,  ordering  goods  and  employing 
clerks  in  her  name,  together  with  the  other  circumstances 
attending  the  conduct  and  management  of  this  business, 
look  to  us  very  much  like  parts  of  a  cunningly  concocted 
scheme  to  carry  on  an  unlicensed  traffic  in  retailing  liquor 
in  such  a  manner  as  to  shield  those  engaged  therein  from 
the  consequences  of  violating  the  law.  The  clerk  was 
certainly  guilty  along  with  this  defendant ;  but  whether 
the  defendants  wife  was  guilty  may  depend  upon  other 
considerations.  It  does  not  appear  whether  she  had  ever 
been  consulted  as  to  such  a  uso  of  her  name,  or.  if  she  had 
been  consulted,  how  far  she  may  have  yielded  to  the  influ- 
'  ence  and  compulsion  of  her  husband.  In  any  view  of  the 
matter,  we  see  nothing  that  distinguishes  this  from  any 
other  case  where  there  is  evidence  to  sustain  the  verdict, 
and  where  the  presiding  judge  is  satisfied  to  let  it  stand. 

Judgment  affirmed. 


Tub  Mayor,  etc,  of  Macon  et  at  vs.  Harris. 

73    428| 

108  6921  1^  The  charter  granted  to  the  Macon  Street  Raihx>ad  Company  (Acta 

\m  wri  'iSQS,  pp.  107,  108)  contemplates  the  construction  of  the  road  and 

1  73  1^  the  running  of  cars  for  the  use  of  all  the  public,  and  not  of  any 

|i26_^  QQg  person,  natural  or  artificial.     Under  it,  the  municipal  authori- 

ties could  auihorize  the  propelling  of  cars  through  the  streets  by 
steam  for  pub'ic  use ;  but  they  could  not  do  so  for  private  use ;  and 
if  they  sought  to  do  so,  a  bill  to  enjoin  the  authorizing  by  the  city 
of  such  use,  and  to  stop  the  damage  which  iJs  authority  had  per- 
mitted, on  behalf  of  a  property  owner  whose  property  was  injured, 
was  not  without  equity. 
2.  Where  such  authority  to  haul  coal,  etc.,  for  a  manufacturing  com- 
pany was  sought  M)  be  granted  to  the  Street  Railroad  Company  in 
consideration  of  an  annual  payment  to  be  made  to  the  city,  and 
this  was  done  for  the  benefit  of  the  manufacturing  company,  which 
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was  a  party  to  the  contract,  and  guaranteed  the  annual  payments, 
and  that  it  would  save  the  city  harmless  against  any  damage  aris- 
ing from  the  use  of  steam,  there  was  equity  in  the  bill  filed  to  en- 
join such  illegal  use,  as  against  such  manufacturing  company. 

3.  There  was  also  equity  in  such  a  bill,  as  against  the  Street  Bailroad 
Company.  It  was  a  party  to  the  contract,  was  the  instrument  used 
to  work  the  injury  and  confer  the  benefit,  was  the  actual  perpetra- 
tor of  the  wrong,  and  was  an  essential  party  to  the  injunction. 

4.  The  municipal  authorities,  the  Street  Railroad  Company  and  the 
manufacturing  company,  charged  in  the  bill  to  have  combined  in 
the  diversion  of  a  charter  granted  for  public  purposes  to  private 
benefit,  and  to  have  been  parties  to  a  contract  for  that  purpose, 
were  properly  joined  in  the  bill  as  defendants. 

6.  The  other  parties  defendant  to  this  bill  are  made  so  because  con- 
nected with  the  two  private  corporations,  or  one  of  them,  as  presi- 
dent, agent  or  purchasers,  and  may  be  interested  in  the  subject- 
matters  of  the  suit,  as  they  '*  claim  an  interest  in  or  control  over 
the  street  railroad  franchises. '*  Discovery  is  sought,  and  an  at- 
tack is  made  on  the  legality  of  the  purchase  and  title  to  the  cor- 
porate franchise  of  the  Ctreet  Railroad  Company.  These  parties 
were  proper,  on  the  principle  that  in  equity  all  parties  in  interest 
should  be  joined. 

6.  The  contract  being  illegal,  its  violation  could  only  add  additional 
force  to  the  charge  of  the  use  of  a  franchise  for  private  benefit. 

NoTcmber  11,  1884. 

Corporations.  Charters.  Municipal  Corporations. 
Equity.  Parties.  Contracts.  Streets  and  Sidewalks- 
Constitutional  Law.  Before  Judge  Simmons.  Bibb  Supe- 
rior Court.     April  Term,  1884. 

Peter  Harris  filed  liis  bill  against  the  Mayor  and  Coun 
cil  of  Macon,  the  Macon  Street  Railroad  Company,  the 
Bibb  Manufacturing  Company,  J.  F.  Hanson  and  other  in- 
dividual defendants,  alleging,  in  brief,  as  follows :  The 
Macon  Street  Railroad  Company  was  chartered  in  1868, 
and  constructed  its  road  through  a  number  of  the  streets 
of  the  city.  Under  its  charter,  it  could  run  its  cars  only 
for  public  use.  In  1875,  B,Ji.fa.  was  levied  on  its  property 
and  franchises,  and  one  of  the  defendants,  Mrs.  Mary  J. 
Hill,  became  the  purchaser,  and  operated  the  road  for  two 
or  three  years,  when  it  was  abandoned,  and  most  of  the 
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track  was  taken  up.  The  corporation  ceased  to  exercise 
its  corporate  powers,  and  did  nothing  further  as  a  com- 
pany, except  that,  in  May,  1881,  a  petition  on  the  part  of 
certain  persons  named  tlierein  was  placed  before  the  coun- 
cil of  the  city,  asking  for  authority  to  lay  a  track  on  a 
street  called  Hawthorne  street,  to  enable  them  to  have 
their  freight  delivered  nearer  their  place»  of  business. 
This  petition  was  granted.  On  M«y  31,  a  counter-petition, 
on  the  part  of  persons  owning  property  lying  on  Haw- 
thorne street,  waa  presented  to  the  council,  asking  that  the 
permission  to  lay  this  track  be  withdrawn;  but  action  on 
the  latter  petition  was  deferrad  and  never  taken.  A  track 
was  laid  on  Hawthorne  street,  and  then  the  Macon  Street 
Railroad  Company  presented  a  petition  asking  permission 
to  run  steam  engines  on  their  track  from  the  Central  Rail- 
road up  Hawthorne  street  to  the  property  of  the  Bibb  Man- 
ufacturing Company  temporarily,  in  order  to  enable  that 
company  to  get  a  supply  of  coal.  This  was  granted,  and  a 
committee  was  appointed  to  agree  upon  a  contract  to  be 
drawn  and  the  terms  and  restrictions  to  be  imposed.  A 
protest  by  complainant  and  others  was  made  against  such 
use  of  the  street;  but  on  October  28, 1881,  the  committee 
presented  to  the  mayor  and  council  a  contract  granting  a 
permanent  right  to  the  Street  Railroad  Company  to  use 
steam  engines  on  their  track,  and  this  the  mayor  was 
authorized  to  sign  by  resolution  of  the  council,  and  accord- 
ingly signed  it.  The  body  of  this  contract,  bearing  date 
October  26, 1881,  between  the  mayor  and  council  of  the  city 
of  Macon,  parties  of  the  first  part,  and  the  Macon  Street 
Railroad  Company  and  the  Bibb  Manufacturing  Company^ 
parties  of  the  second  part,  was  as  follows : 

"That  for  and  in  consideration  of  $100.00  to  be  paid  to  them  an- 
noally  on  the  10th  day  of  January  in  each  year,  commencing  on  the 
10th  day  of  January,  1882,  the  said  mayor  and  council,  parties  of  the 
first  part,  has  consented  and  give  permanent  permission  to  the  said 
Macon  Street  Railroad  Company  and  said  Bibb  Manufacturing  Com- 
pany, parties  of  the  second  part,  to  employ  steam  in  the  running  of 
cars  upon  the  line  of  the  said  Street  Railroad  Company,  now  laid  np 
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HawthoTDe  street,  in  the  city  of  Macon,  to  the  grounds  of  the  Bibb 
Manufacturing  Company,  known  as  the  old  factory;  Provided,  that 
the  train  and  cars  are  not  run  at  a  grea,ter  rate  of  speed  than  four  (4) 
miles  per  hour,  and  shall  always  be  preceded  by  a  flagman.  The 
said  Street  Railroad  Company,  and  tlie  said  Bibb  Manufacturing 
Company,  parties  of  the  second  part,  do  each  hereby  covenant  and 
agree  on  their  part,  jointly  and  severally,  to  hold  the  said  mayor  and 
council,  party  of  the  first  part,  harmless  from  any  cost  or  damage 
that  may  arise  to  them,  from  any  cause  whatever,  by  reason  of  the 
granting  of  the  above  privilege,  or  the  running  of  said  railroad  in  said 
^mty  of  Macon.  And  said  party  of  the  second  part  further  covenants 
Uttd  agrees  to  defend  all  suits,  and  pay  all  damages  that  may  arise. 
(H*  be  brought  against  said  party  of  the  first  part,  because  of  the  run- 
ning of  said  street  railroad  in  said  city.  Said  parties  of  the  second 
part  further  covenant  and  agree  to  keep  in  a  reasonably  safe  condi- 
tion, for  travel  and  use,  the  street  along  the  line  and  track  of  said 
road,  and  to  keep  up  and  in  good  repair,  and  to  erect  such  new  erod- 
ings along  their  line  of  track  as  they  may,  from  time  to  time,  be  re- 
quired to  by  the  said  party  of  the  first  part ;  and  if  said  party  of  tte 
second  part  fail  to  erect,  and  to  keep  in  repair,  such  track  and  cross- 
ings, then  the  said  party  of  the  first  part  shall  have  the  power  to  have 
the  same  done,  at  the  cost  and  expense  of  the  said  party  of  the  sec- 
ond part,  which  expense  they  hereby  covenant  to  pay. 

''It  is  distinctly  understood  to  be  the  purpose  of  this  instrument  to 
set  out  a  contract  between  the  mayor  and  council  of  the  city  of  Ma- 
con and  the  Macon  Street  Railroad  Company ;  and  the  Bibb  Manu- 
facturing Company,  by  joining  therein,  intends  and  does  only  be- 
come, for  its  own  benefit  and  interests,  the  guarantor  of  the  said 
Street  Railroad  Company  in  its  undertakings  therein." 

Since  that  time,  trains  have  been  run  irregularly  over 
the  track.  They  have  not  been  run  in  accordance  with 
the  contract,  but  at  a  higher  rate  of  speed  than  that  agreed 
upon,  and  without  a  flagman,  and  in  several  instances  cars 
have  been  allowed  to  rundown  grade  without  any  control. 
The  track  is  within  thirty  feet  of  complainant's  residence 
and  within  twenty-five  feet  of  another  residence  on  his  lot, 
and  causes  annoyance,  inconvenience  and  danger  to  him  • 
self  and  family.  It  has  decreased  the  rental  value  of  his 
property  $500  per  annum  and  reduced  its  actual  value 
$6,000.  The  contract  granting  the  use  of  the  street  to  the 
street  railroad  for  the  benefit  of  an  individual  or  corpora- 
tion, and  not  of  the  entire  public,  was  illegal  and  a  p^- 
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version  of  the  charter  of  the  Street  Railroad  Oompany. 

The  contract  was  signed  by  William  H.  Ross,  as  presi- 
dent of  the  Street  Railrcad  Company ;  and  complainant 
is  advised  and  believes  that  he  an(l  the  other  individual 
defendants  claim  an  interest  in  or  control  over  the  fran- 
chise of  that  corporation.  The  company  is  entirely  in- 
solvent. The  prayer  was  for  discovery  as  to  the  oflScers, 
directors,  stockholders  and  persons  controlling  the  Street 
Railroad  Company  and  the  manner  and  authority  under 
which  they  claim  such  control ;  that  the  further  use  of  the 
track  in  the  manner  stated  be  eiyoined ;  that  the  mayor 
and  council  be  enjoined  from  permitting  the  use  of  Haw- 
thorne street  for  that  purpose ;  that  the  track  be  removed 
from  the  street ;  and  that  recovery  be  had  for  the  damage 
sustained. 

Demurrers  were'filed  by  the  defendants,  setting  up  that 
the  bill  was  without  equity  and  would  not  authorize  the 
relief  prayed  for ;  that  complainant  had  a  complete  com- 
mon law  remedy;  and  that  there  was  a  misjoinder  of  par- 
ties. The  court  overruled  the  demurrer,  and  defendants 
excepted. 

Hill  &  Harris;  Billups  &  Hardeman;  B.  M.  Davis, 
for  plaintiffs  in  error,  cited,  as  to  liability  of  city,  Act>s 
1868,  pp.  107, 108 ;  Code,  §5079 ;  69  Oa.,  542 ;  50  Idy  451; 
65  Id.,  376 ;  20  Id.,  635  ;  19  Id.,  471 ;  Code,  §1685 ;  6  Oa., 
130 ;  14  Id.,  327 ;  25  Id.,  586  ;  32  Id.,  291-2 ;  47  Id.,  282; 
60  Id.,  180;  Dill.  Mun.  Corps.,  556,  558,  663;  29  Ills., 
279-286  ;  45  Iowa,  406 ;  45  Oa.,  602  ;  44  Id.,  647 ;  52  Id., 
212 ;  57  Id.,  114 ;  Code,  §2222 ;  34  La.  Ann..  462 ;  24  Iowa, 
455 ;  36  Penn.  St.,  99 ;  27  Id.,  389. 

As  to  liability  of  manufacturing  company.  Code, 
§§3072,  3078;  34  Am.  R.,  89;  28  Id.,  607;  1  Id.,  431 ;  19 
Id.,  631 ;  24  Id.,  754 ;  10  Oa.,  829 ;  Code,  §§3257,  2069. 

As  to  liability  of  Street  Railroad  Company,  Code,  §§2962, 
8095, 2998, 2997 ;  42  Oa.,  685-6 ;  28  Id.,  899  ;  16  Id.,  61-2 ; 
44  Id.,  659  ;  66  Id.,  144,  508 ;  59  Id.,  790 ;  67  Id.,  278 ;  68 
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Id.j812;  Oode,  §§3369,  8370,  3371,  8372,  3873 ;  68   Oa.j 
641 ;  50  Id.,  451-61 ;  70  Jd.,  164 ;  Code,  §3002. 

L.  N.  Whittle;  Qustin  &  Hall,  for  defendant,  cited 
67  Oa.,  386  ;  45  Id.,  6^2;  54  Iowa,  463,  S.  0.  37  Am.  R, 
216,  224  (notes) ;  90  N.  Y.,  122,  8.  0.  43  Am.  R.,  146 ;  42 
Ga.j  501 ;  Freeman  on  Executions,  §179  and  cit. 

Jackson,  Chief  Justice. 

This  bill  was  brought  by  Harris,  against  the  city  of  Ma- 
con, the  Macon  Street  Railroad  Company,  the  Bibb  Man- 
ufacturing Company,  and  others,  to  enjoin  the  defendants 
from  running  a  railroad  by  steam  over  Hawthorne  street, 
and  to  recover  damages  therefor.  To  this  bill  a  demurrer 
was  filed  separately  by  the  city,  and  jointly  by  the  other 
defendants,  alleging  that  there  is  no  equity  as  against  the 
city,  by  its  demurrer,  and  none  against  the  other  defend- 
ants, by  theirs.  The  demurrer  was  overruled,  and  the  de- 
fendants assign  for  error  that  judgment. 

The  bill  and  demurrers  are  fully  set  out  in  the  report 
at  the  head  of  this  opinion.  Substantially  the  facts  al- 
leged in  the  bill,  and  admitted  by  the  demurrers,  are: 
That  Harris  is  a  citizen  of  Macon  and  the  owner  of  prop- 
erty on  the  street,  and  on  which  he  resides ;  that  the  Street 
Railroad  Company  was  chartered  for  public,  and  not  pri- 
vate purposes  and  use,  and  whilst  the  company,  by  their 
charter,  could  use  steam  to  propel  its  cars,  by  and  with  the 
consent  of  the  city,  that  it  could  not  do  so  for  private  use ; 
that  yet  it  was  now  so  used  by  the  consent  of  the  city,  in 
that  it  was  employed  by  the  Bibb  County  Manufacturing 
Company  to  convey  coal  and  other  materials  thereto ;  that 
the  city  contracted  with  the  Manufacturing  Company  to 
allow  this  privilege  to  the  Railroad  Company  in  considera- 
tion of  the  sum  of  one  hundred  dollars  annually  paid  it, 
and  in  consideration  that  the  Manufacturing  Company 
would  save  the  city  harmless  from  any  damage  arising 
V  78-29 
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from  the  use  of  steam ;  that  the  contract  is  made  between 
the  Street  Company  and  Manufacturing  Company,  parties 
of  the  one  part,  and  the  city,  of  the  other  part ;  that  the 
Street  Kailroad  Company  is  insolvent,  and  that  the  Man- 
ufacturing Company  joined  in  the  contract  *'  for  its  own 
uses  and  purposes,  and,  therefore,  became  a  party  to  the 
contract,  and  guaranteed  that  the  Street  Railroad  Company 
would  carry  out  the  contract;  that  the  contract  has 
not  been  performed,  but  has  been  violated,  in  the  rate 
•of  speed  run  by  the  train,  and  in  other  specifications; 
that  there  is  irregularity  in  the  running  the  train,  some- 
.times  several  times  a  day,  then  not  at  all  on  other 
days ;  that  sometimes  they  run  down  the  grade  in  front  of 
complainant's  pi-emises  uncontrolled  by  any  one ;  that  the 
train  runs  within  thirty  feet  of  his  residence  and  twenty- 
five  feet  of  another  tenement  on  his  lot,  endangering  his 
children ;  that  the  improvement  of  his  unimproved  land  is 
thus  prevented  and  rents  are  lessened,  and  that  he  is  dam- 
aged $600.00  annually,  and  the  value  of  his  property  di- 
minished $6,000.00 ;  that  the  guaranty  of  the  Manufactur- 
ing Company  does  not  provide  for  damage  to  property- 
holders,  so  that  he  could  recover  directly  from  the  Manu- 
facturing Company,  leaving  him  no  redress  at  law  but 
.against  the  insolvent  Railroad  Company,  which  is  none  at 
all ;  that  the  Railroad  Company  was  constructed  over  other 
streets,  but  not  over  this,  for  the  public,  when  it  was  op- 
erating under  its  charter;  that  since  it  was  sold  ont, it 
is  now  operated,  and  this  track  was  laid,  and  this  train  run 
for  this  private  use  over  this  street 

The  question  made  is,  is  there  equity  in  this  bill  ? 

1.  Is  there  equity  against  the  city?  That  turns  on  the 
question,  whether  it  has  the  power  to  authorize  the  Street 
Railroad  Company  to  construct  and  run  a  railroad  by 
.«team  over  one  of  its  streets,  for  the  benefit  of  a  private 
•corporation  ? 

We  think  that  the  charter  of  the  Street  Railroad  Com- 
pany, to  be  found  in  the  acts  of  1868,  pages  107  and  108, 
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contemplates  the  construction  and  running  of  trains  for 
the  use  of  all  the  public,  and  not  of  any  one  individual 
person,  either  natural  or  artificial.  The  facts  alleged  in 
the  bill  and  exhibited  thereto,  which  tlie  demurrer  -admits 
to  be  true,  make  a  case  where  the  franchise  has  been  per- 
verted to  a  private  object.  It  makes  no  difference  how 
beneficial  that  object  may  be  to  the  city,  in  adding  to  its 
coffers  by  its  contract,  in  the  employment  of  laborers 
therein,  in  increase  of  population  or  wealth,  in  the  legal 
aspect  of  the  case.  A  corporation  thus  useful  and  benefi- 
cent stands  upon  the  same  footing  as  a  natural  person,  who 
might  use  the  same  capital,  employ  the  same  hands,  and 
produce  the  same  beneficial  results.  A  street  railroad 
company,  under  a  charter  for  carrying  passengers  and 
freight,  is  a  body  corporate  for  public  use.  Private  prop- 
erty cannot  be  taken  or  damaged  by  it  for  private  use  at 
all ;  for  public  use,  it  can  only  be  so  taken  after  just  com- 
pensation. For  private  use,  the  city  of  Macon  cannot 
authorize  the  propelling  of  cars  through  its  streets  by  steam 
under  this  charter ;  for  public  use,  under  the  charter  of 
this  company,  it  may.  If  the  allegations  of  this  bill  be 
true,  the  private  property  of  this  citizen  is  damaged  by  the 
running  of  cars  by  steam  over  one  of  the  streets  of  the 
city,  which  the  city  has  authorized,  for  a  consideration,  to 
be  done,  and  that  not  for  the  use  of  the  public  at  large, 
but  of  the  Bibb  County  Manufacturing  Company.  The 
general  assembly  granted  no  such  authority  to  the  Street 
Railroad  Company,  with  the  consent  of  the  city,  and  gave 
to  the  city  no  such  power  over  private  property  within  its 
limits.  If  it  had  done  so,  it  would  have  gone  beyond  its 
own  constitutional  powers,  but  it  has  not  done,  or  at- 
tempted to  do,  anything  of  the  sort. 

Inasmuch  as  the  city  has  granted  a  privilege  which  it 
had  no  power  to  grant,  to  the  damage  of  the  private  prop- 
erty of  one  of  its  citizens,  there  is  equity  in  the  bill  to  en- 
join the  unwarranted  act  on  the  part  of  the  city  and  to 
stop  the  damage  which  its  authority  has  permitted. 
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2.  There  is  equity  in  the  bill  fiso  against  the  Manufac- 
turing Company.  It  is  a  party  to  the  contract  whereby 
the  grant  was  n^ade  and  the  guarantor  that  the  city  should 
npt  suflFer  thereby.  It  is  "  for  its  own  benefit  and  interest " 
that  it  made  the  guaranty.  It  is  the  beneficiary  of  the 
entire  scheme,  under  the  facts  alleged  in  the  bill  and  ad- 
mitted to  be  true  by  the  demurrers.  The  prayer  in  the 
bill  is  for  damages  in  the  past  as  well  as  protection  for  the 
future.  Equity  does  nothing  by  halves,  but  brings  in  all 
parties  in  interest  and  makes  a  complete  decree.  The 
injunction,  too,  should  apply  as  well  to  it,  as  the  recipient 
of  the  fruits  of  an  illegal  contract  and  a  party  to  it,  as 
to  the  city,  which  by  its  consent  gave  the  power  to  inflict 
iiyury  upon  one  person's  private  property  for  the  benefit 
of  another  person. 

8.  There  is  equity  against  the  Street  Railroad  Company. 
It  is  the  instrument  used  to  work  the  injury  and  confer 
the  benefit.  It  is  one  of  the  parties  to  the  contract.  As 
such  party,  thoogh  unable  to  respond  by  reason  of  insol- 
vency, it  is  a  necessary  party  also  to  the  bill.  As  the 
actual  perpetrator  of  the  wrong,  the  writ  of  ii^junction 
prayed  for  in  the  decree  asked,  would  be  vain  unless  it 
were  restrained. 

4.  All  were  properly  joined  in  the  bill.  The  nexus  that 
unites  them  is  the  contract.  The  foundation  of  the  case 
is  tne  same.  Taking  the  bill  for  true,  it  is  a  combination 
between  the  three  parties  to  divert  a  charter,  granted  *to 
one  of  them  for  the  use  of  all  the  public,  to  transport  pas- 
sengers or  freight  or  both  for  all  the  people,  into  a  private 
arrangement  for  the  benefit  of  two  private  corporations, 
upon  the  consideration  that  the  municipal  corporation  shall 
receive  one  hundred  dollars  per  annum  and  the  others  hold 
it  harmless  for  damages  which  might  ensue. 

5.  The  other  parties  are  made  defendants  because  con- 
nected with  the  two  j)rivate  corporations,  or  one  of  them, 
as  president  or  agent  or  purchasers,  and  may  be  interested 
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in  the  subject-matters  of  the  suit  as  they  "claim  an  inter, 
est  in,  or  control  over,  the  street  road  franchise. 

They  are  joined,  upon  the  common  principle  in  equity 
practice  that  all  persons  in  interest  should  be  joined.  Dis- 
covery is  sought,  and  an  attack  is  made  on  the  legality  of 
the  purchase  and  title  to  the  corporate  franchise  of  the 
Street  Railroad  Company,  and  they,  complainant  is  ad- 
vised, claim  an  interest  therein. 

6.  We  deem  it  unnecessary  to  consider  the  charge  that 
the  contract  with  the  city  as  to  the  manner  of  running  the 
train  has  not  been  complied  with;  because  if  the  contract 
itself  be  illefgal  on  account  of  want  of  power  in  the  city 
to  grant  the  use  of  steam,  and  of  the  Street  Railroad 
Company  to  use  it  for  the  purpose  alleged  in  the  bill,  there 
is  equity  in  the  prayer  to  enjoin  its  further  use.  This 
charge  merely  adds  to  the  grievance,  and  bears  upon  the 
private  use  to  which  the  franchise  has  been  put,  and  shows 
the  increased  danger  and  damage  to  complainant's  prop- 
erty. 

This  opinion,  let  it  be  remembered,  rests  upon  the  alle- 
gations in  the  bill,  which  the  demurrers  concede  to  be  true. 
On  the  coming  in  of  the  answers  and  the  proof  made  on 
the  hearing,  the  facts  then  elicited  may  make  a  different 
case.  We  now  only  decide  that,  on  the  facts  here  before  us, 
there  is  equity  in  the  bill,  and  there  was  no  eiTor  in  over- 
ruling the  demurrers  and  declining  to  dismiss  the  bill. 
Constitution,  Code,  §§5024,  6096;  42  Oa.y  601. 

Judgment  afSrmed. 


Hbndrix  w.  Thb  AcADKMr  OP  Music. 

If  a  written  subscription  for  stock  was,  or  appeared  to  be»  complete 
within  itself,  a  subscriber  could  not  go  outside  of  it,  so  far  as  con- 
cerns tbe  conditions  upon  which  the  subscription  was  made ;  but 
where  the  writing  does  not  purport  to  contain  all  the  stipulations 
of  the  contract,  parol  evidence  is  admissible  to  prove  other  por^ 
tions  thereof  not  inconsistent  with  the  writing. 
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(a.)  A  subscription  in  these  words,  **We,  the  undersigned,  hereby 
subscribe  for  the  amount  of  stock  opposite  our  names,  and  agree 
to  pay  the  same  in  four  quarterly  installments,  viz.,  February  15, 
April  15,  June  15  and  August  15,  for  the  purpose  of  forming  a 
company  to  erect  an  academy  of  music,"  was,  on  its  face,  an  in- 
complete agreement.  It  was  entirely  silent  as  to  the  location  and 
>  nature  of  the  structure,  whether  the  company  was  to  be  a  joint 
stock  company  or  an  incorporation,  what  amount  was  necessary 
to  accomplish  the  object  sought,  and  as  to  the  mode  and  method 
of  raising  the  necessary  fund  to  complete  and  equip  the  building, 
the  specific  purposes  for  which  it  was  to  be  used,  and  the  way  in 
which  its  business  was  to  be  conducted. 

(6.)  It  will  not  do  to  assume  that  the  contract  is  merged  in  the  char- 
ter subsequently  obtained.  Whether  the  agreement,  as  under- 
stood by  the  parties  thereto,  is  embodied  in  that  charter,  is  the 
point  in  dispute,  which  can  only  be  determined  by  testimonyi 
which  was  rejected. 

2.  In  57  Ga.,  240,  after  a  charter  had  been  obtained,  it  was  held  that 
the  subscriber  contracted  with  reference  to  the  charter,  that  the 
number  of  shares  to  be  subscribed,  or  the  whole  capital  stock  nec- 
essary to  do  the  contemplated  business,  constituted  an  important 
element  in  the  contract,  and  that,  if  the  amount  fixed  by  the  char- 
ter had  not  been  subscribed,  or  having  been  subscribed,  subscrip- 
tions had  been  released  so  as  to  reduce  the  capital  stock  materially, 
without  the  consent  of  the  subscriber,  his  subscription  could  not 
be  enforced  against  him. 

3.  It  makes  no  difference  that  a  subscription  was  made  in  anticipa- 
tion of  the  formation  of  an  incorporated  company.  Where  the 
capital  stock  is  fixed  at  a  given  sum,  divided  into  shares  of  a  cer- 
tain amount  each,  the  whole  amount  of  the  capital  stock  must  be 
fully  subscribed  before  an  action  will  lie  against  a  subscriber  to 
recover  assessments  levied  on  the  shares  of  stock,  unless  there  is 
a  clear  provision  in  the  contract  to  proceed  with  the  accomplish- 
ment of  the  main  design  with  a  less  subscription  than  the  entire 
amount  of  the  capital  specified,  or  there  is  a  waiver,  either  express 
or  implied,  of  the  condition  precedent ;  and  whether  or  not  there 
has  been  such  a  waiver,  is  a  question  for  the  jury. 

(a  )  The  pleas  in  this  case,  taken  as  a  whole,  constituted  a  .good  and 
legal  defence,  which  should  have  been  submitted  to  the  jury,  and 
it  was  error  to  strike  them. 
Febroary  7,  1885. 

Corporations.  Stock.  Charters.  Contracts.  Evidence. 
Pleadings.  Fraud.  Waiver.  Before  Judge  Simmons. 
Bibb  Superior  Court.    April  Term,  1884. 
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Reported  in  the  decision. 

Hill  &  Harris,  for  plaintiff  in  error,  cited  on  points 
decided,  Thompson  L.  S.,  §120 ;  Morawetz  §§275, 265, 276, 
287,  290;  Code,  §2857;  10  N.  Y.,  550;  7  Sim.,  337;  1 
MUne  &  0.,  660 ;  17  N.  Y.  Sup'r  Ot.,  56 ;  30  Ala.,  92 ;  8 
Neb.,  99;  Code,  §3802;  2  Whart  Ev.,  §§927-8;  36  Ga., 
669 ;  68  Id.,  448 ;  19  Ind.,  214,  242 ;  15  Id.,  80 ;  Morawetz, 
§§299,  309 ;  30  Ala.,  92;  3  Dill.,  496 ;  17  Tex.,  560 ;  29  N. 
J.  Eq  ,  188 ;  Code,  §§2634,  3173,  3177, 1003  ;  36  Ga,  669 ; 
34  Md.,  318 ;  24  Barb.,  518 ;  6  Oush.,  50;  31  Md.,  39 ;  24 
N.  Y.,  150;  6  Bush.,  443;  Fox  Dig.,  55,  57,  61;  Redf. 
Rwys.,  §§18, 51 ;  Ang.  &  Ames,  528 ;  57  Ga.,  240 ;  Green's 
Brice's  Ult.  Vir.,  153  and  cit.;  Hale  vs.  Sanborn,  Reporter, 
Vol.  18,  No.  15,  p.  472  and  cit.;  17  Ga.,  615 ;  Morawetz,  133, 
259 ;  3  Add.  Oontr.,  §1842 ;  6  Bing.,  776 ;  1 B.  &  Cress ,  142; 
LindleyPart.,  133 ;  Wood  Part.,  1215  n,  1214  n ;  Story  Part., 
86-7 ;  27 Md., 646 ;  39  Me.,  571 ;  40  Id.,  172 ;  41  Id.,5l2 ;  14 
N.  H.,  548  ;  32  Id.,  363  ;  6  Pick.,  23,  45  ;  9  Id,  187 ;  10 
Id.,  142 ;  2  Gray,  277 ;  8  Id.,  598,  303 ;  8  Id.,  110 ;  9  Id., 
423 ;  13  Mete,  311 ;  2  Hull,  504,  510 ;  9  Mich.,  269 ;  61 
Me.,  384 ;  35  Iowa,  118 ;  6  Mees.  &  W.,  2. 

R,  W.  Pattbrson,  for  defendant,  cited  16  Abb.  Pr.,  N; 
S.,  34;  82  Miss.,  348;  43  Oonn.,  86;  6  Ind.,  379 ;  49  Vt, 
29;  20  Ohio  St.,  199;  34  Me.,  369;  9  Fla.,  299;  Code, 
§2757 ;  Morawetz,  §269,  note  3  and  cit.;  54  Ga.,  289 ; 
Morawetz,  §§307, 290, 371,  372,  312,  313,  403,  405,  33, 18, 
20 ;  69  Ga.,  751 ;  Ang.  &  Ames  Corp.,  523 ;  Bliss  Code 
•  PL,  246 ;  4  Hun  (N.  Y.),  292 ;  12  Gray,  244 ;  56  Ga.,  230; 
44  Id.,  697 ;  82  Id.,  291 ;  3  Hawkes,  520 ;  Abb.  Dig.  Corp., 
815,  807;  25  Ga.,  534;  Code,  §§1684,  1688;  13  Allen 
(Mass.),  29 ;  9  Mass.,  423 ;  3  Ala.,  N.  S.,  650 ;  25  Mo.,  547 ; 
41  Md.,  583 ;  Fiold  Corp.,  151, 152.. 

Hall,  Justice. 

The  Academy  of  Music,  a  corporation,  brought  suit 
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against  the  defendant  to  recover  from  him  a  sabscription 
for  forty  shares  of  its  stock,  at  $25  per  share,  aggregating 
$1,000.  The  subscription  was  taken  prior  to  the  proceed- 
ings incorporating  the  company,  and  under  the  following 
agreement : 

"  We,  the  undersigned,  hereby  sabscribe  for  the  amount  of  stock 
opposite  our  names,  aad  agree  to  pay  the  same  ia  four  quarterly  in- 
stallments, viz. :  February  15th,  April  15th,  June  I'lth  and  August 
15th,  for  the  purpose  of  forming  a  company  to  erect  an  Academy  of 
Music.'' 

By  the  terms  of  the  charter,  which  was  granted  by  the 
superior  court  of  Bibb  county,  the  capital  stock  of  the 
company  was  fixed  at  $50,000,  to  be  divided  into  two 
thousand  shares. 

Under  the  general  law,  a  corporation  created  by  the 
court  cannot  commence  to  exercise  the  privileges  con- 
ferred by  its  charter  until  ten  per  cent  of  the  capital 
stock  is  paid  in.  Code,  §1676,  sub-section  3.  By  sub- 
section 2  of  the  same  section  of  the  Code,  one  of  the 
fundamental  conditions  upon  which  such  a  charter  may 
be  granted  is  that  the  application  therefor  shall  state 
^^  the  amount  of  capital  to  be  employed  by  the  persons 
making  the  application  actually  paid  in.'' 

To  this  suit  the  defendantfiled  various  pleas,  all  of  which, 
except  the  general  issue,  were,  upon  motion,  stricken  by 
the  court.  The  defendant  sought,  under  the  plea  of  non 
Msumpaitj  to  give  in  evidence  the  facts  set  forth  in  the 
special  pleas  which  had  been  stricken,  but  upon  objection 
it  was  rejected,  and  the  plaintiff,  by  the  direction  of  the 
presiding  judge,  had  a  verdict.  The  defendant  made  a 
motion  for  a  new  trial,  on  many  grounds,  which  was  refused. 

If  the  judgment  striking  all  the  special  pleas  was  cor- 
rect, there  was  no  error  in  any  of  the  subsequent  proceed- 
ings in  the  cause,  and  the  motion  for  a  new  trial  was 
properly  overruled;  in  short,  the  entire  merits  of  the  de- 
fence were  covered  by  the  judgment  ordering  it  to  be 
ftiicken. 
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Among  the  pleas  thus  stricken  were  several   to  this 
effect :  that  the  defendant  subscribed  for  the  stock  in  ad- 
vance of  the  application  for  the  charter;  that  his  sub- 
scription was  upon  the  express  condition  that  the  whole 
amount  of  the  capital  stock  should  be  taken  before  the 
company  should  commence  operations,  and  that  the  ac- 
ademy should  be  erected  only  by  the  subscribers'  money; 
that  while  the  agreement  to  which  he  subscribed  did  not 
set  forth  these  facts,  it  was  only  an  incomplete  agreement, 
and  showed  upon  its  face  that  it  did  not  embody  all  the 
terms  of  the  contract ;  that  the  charter  applied  for  and 
obtained  required  some  of  these  conditions ;  that  it  was, 
in  fact,  fraudulent,  not  only  on  this  account,  but  because 
of  positively  false  representations  made  in  the  application 
therefor,  among  others,  that  one-tenth  of  the  capital  stock 
had  been  paid  in,  which  amounted  to  $5,000,  when,  in  fact, 
a  much  less  sum  had  been  paid ;  that  only  twenty-five 
thousand  dollars,  or  one -half  of  the  capital  stock,  had  been 
subscribed;  that  on  that  amount  and  the  property  to  be 
purchased,  mortgages  and  bonds  had  been  issued  and  nego- 
tiated, and  the  money  arising  therefrom,  and  not  that 
arising  from  subscriptions,  was  used  in  the  purchase  of  the 
ground  and  the  erection  of  the  building,  and  the  interest  of 
the  stockholders  was  thereby  imperilled  and  sacrificed  to 
the  holders  of  these  bonds  and  mortgages,  who  were  them- 
selves stockholders ;  that  divers  subscribers  to  the  stock 
had  been  released;  that  defendant  subscribed  on  the  faith 
of  their  names ;  that  he  never  consented  to  their  release, 
and  had  no  knowledge  that  they  had  been  so  released ; 
that  he  gave  no  consent  to  the  arrangement  by  which  bonds 
and  mortgages  were  issued  to  raise  money  to  erect  and 
complete  the  building;  that  he  was  never  consulted  about 
the  charter,  and  had  no  notice,  actual  or  constructive,  of 
the  application  therefor ;  that  the  law  was  disregarded,  in 
various  particulars,  as  to  the  filing  of  the  petition  in  oflSce, 
as  to  the  publication  of  notice  of  the  application  for  the 
same,  and  in  divers  other  respects ;  and  he  insisted  that 
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the  plaintiff  was  operating  under  a  void  charter,  and  had 
*  no  right  or  authority  to  maintain  a  suit  against  him  for 
the  amount  of  stock  be  had  subscribed. 

These  facts  were  set  forth  in  quite  a  number  of  pleas^ 
but  were  by  reference  united  in  one  plea.  Each  one  and 
such  as  had  a  bearing  upon  its  particular  subject  might  not 
of  itself  have  constituted  a  complete  answer  to  the  plain- 
tiff's suit,  but  it  formed  a  part  of  the  entire  transaction 
relied  on  to  defeat  the  action,  and,  with  the  others,  we  think 
constituted  a  good  defence. 

It  may  be  conceded  that  the  charter  itself,  on  account 
of  the  failures  to  conform  strictly  to  the  requirements  of 
the  law  in  its  procurement,  was  irregular  and  erroneous, 
though  not  void ;  and  further,  that  its  validity  could  not 
be  called  in  question  in  this  collateral  and  indirect  man- 
ner. Yet  the  facts  out  of  which  these  objections  grew 
have  au  important  bearing  upon  the  main  issue,  which 
the  defence  as  a  whole  forms,  and  are  not  only  admissible 
in  evidence,  but  will  aid  to  some  extent  in  reaching  the 
conclusion  to  be  drawn  from  them,  in  connection  with 
others  alleged  in  the  pleading. 

1.  It  is  insisted  with  confidence  that,  so  far  as  concerns 
the  conditions  upon  which  the  defendant  subscribed  for 
stock,  he  could  not  go  outside  of  the  writing  signed  by 
him  to  establish  them  by  parol  evidence,  and  if  the  writing 
was,  or  appeared  to  be,  complete  within  itself,  this  position 
would  be  unassailable ;  but  where  it  does  not  purport  to 
contain  all  the  stipulations  of  the  contract,  then  parol  evi- 
dence is  admissible  to  prove  other  portions  thereof  not 
inconsistent  with  the  writing.    Code,  §3803,  and  citations. 

A  more  incomplete  agreement  than  this  subscription 
paper  affords,  it  would  be  difficult  to  conceive.  That  it 
contemplates  the  formation  of  a  company  of  some  sort  or 
description  to  erect  an  academy  of  music,  to  be  located 
somewhere,  is  evident;  but  whether  this  is  to  be  a  joint 
stock  company  or  an  incorporation,  or  whether  the  build- 
ing is  to  be  erected  in  Macon,  Savannah,  Columbus,  Au- 
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gasta,  Borne,  Athens,  or  Atlanta,  whether  within  the  limits 
of  Gteorgia,  or  some  other  state  or  territory ;  whether  it  is 
necessary  to  raise  a  thousand  or  a  million  dollars  to  accom- 
plish the  purpose  of  the  subscribers,  nowhere  appears.  It 
is  silent  as  to  the  form  and  proportions  of  the  structure, 
and  what  is  more  important  still,  as  to  the  method  or  mode 
of  raising  the  necessary  funds  to  complete  and  equip  it,  as 
well  as  to  the  specific  purposes  for  which  it  is  to  be  used, 
and  as  to  the  way  in  which  its  business  is  to  be  conducted. 
To  give  it  any  eflFect  whatever,  a  resort  to  parol  evidence 
would  be  indispensable;  without  it,  the  paper  itself  would 
be  almost  a  perfect  blank.  It  will  not  do  to  assume  that 
it  is  merged  in  the  charter  subsequently  obtained.  Whether 
the  agreement,  as  understood  by  the  parties  thereto,  is  em- 
bodied in  that  charter, is  the  very  point  in  dispute,  and 
which  can  be  satisfactorily  determined  only  by  the  testi- 
mony which  the  defendant  offered,  but  was  not  allowed  to 
introduce. 

2.  The  subscription  to  the  stock  was  taken  after  the  char- 
ter was  obtained,  in  Memphis  Branch  -B.  li.  Co.  vs.  Sulli- 
van^ 57  Oa.^  240,  and  it  was  held  that  the  subscriber  con- 
tracted with  reference  to  the  charter :  that  the  number  of 
shares  to  be  subscribed,  or  the  whole  capital  stock  necessary 
to  do  the  contemplated  business,  constituted  an  important 
element  in  the  contract.  A  man  might  agree  to  make  one 
of  ten  to  raise  $1,000,  and  still  might  refuse  to  be  one  of 
ten  to  raise  $500.  The  latter  sum  might,  in  his  judgment, 
be  wholly  inadequate  to  accomplish  the  purpose  of  his 
subscription  ;  and  to  subscribe  in  such  a  case  would  be  to 
throw  away  his  money.  It  was  further  held,  '•  If  the  sum 
fixed  by  the  charter  had  been  subscribed,  and  yet  sub- 
scriptions had  been  released  so  as  to  reduce  the  capital 
stock  largely  and  materially,  without  the  consent  of  the 
subscriber,  the  eflFect  would  be  the  same  as  if  the  stock 
released  had  never  been  subscribed.  A  mere  nominal 
subscription  to  fulfill  the  letter  and  break  the  spirit  of  the 
contract  is  no  substantial  compliance  with  the  charter. 
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and  when  released  because  it  was  nominal,  it  becomes 
equivalent  to  no  subscription  ah  initio^ 

8.  The  points  of  this  decision  are  sustained  by  numerous 
adjudications,  both  English  and  American,  and  while  it  is 
not  the  precise  case  made  by  this  record,  yet  the  principles 
it  announces  apply,  perhaps,  with  increased  force  to  the 
defence  here  insisted  on.  It  makes  no  difference  that  the 
defendant's  subscription  was  in  anticipation  and  in  view 
of  the  formation  of  an  incorporated  company.  Where  the 
capital  stock  is  fixed  at  a  given  sum,  divided  into  shares 
of  a  certain  amount  each,  the  whole  amount  of  the  capital 
stock  must  be  fully  subscribed  before  an  action  will  lie 
against  a  subscriber  to  recover  assessments  levied  on  the 
shares  of  stock,  unless  there  is  a  clear  provision  in  the  con- 
tract to  proceed  with  the  accomplishment  of  the  main 
design  with  a  less  subscription  than  the  entire  amount  of  the 
capital  specified,  or  there  is  a  waiver,  either  express  or  im- 
plied, of  the  condition  precedent.  In  Pitchford  et  al.  vs.  Da- 
vis, 5  Mees.  &  W.,  2,  where  a  project  had  been  formed  for 
the  establishment  of  a  company  for  the  manufacture  of  su- 
gar from  beet- root,  and  a  prospectus  had  been  issued,  stating 
the  proposed  capital  to  consist  of  10,000  shares  of  25  pounds 
each,  and  the  directors  began  their  works  and  entered  into 
contracts  respectiujg  them,  and  manufactured  and  sold 
some  sugar,  but  only  a  small  portion  of  the  proposed  capi- 
tal was  raised,  and  only  1 ,400  out  of  the  10,000  shares  were 
taken,  it  was  held,  on  a  motion  for  a  new  trial,  that  a  sub- 
scriber who  had  taken  shares  and  paid  a  deposit  on  them 
was  not  liable  upon  such  contracts  of  the  directors,  without 
proof  that  he  knew  and  assented  to  their  proceeding  on 
the  smaller  capital,  or  expressly  authorized  their  making 
of  the  contract.  Parke,  B  ,  /J.,  4,  puts  this  conclusion  upon 
a  very  satisfactory  ground  when  he  says,  "  the  case  was 
properly  left  to  the  jury.  The  defendant,  by  taking  shares 
in  this  speculation,  gives  authority  to  the  directors  to 
bind  him  by  their  contracts,  in  the  event  of  the  proposed 
number  of  shares  being  disposed  of  and  the  proposed  capital 
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obtained."  The  authority  given  the  directors  to  bind  the 
subscribers  was  conditional  only,  dependent  upon  the 
fulfilment  of  the  terms  of  the  prospectus,  and  where  the 
condition  had  not  been  fqlfllled,  the  defendant  was  not 
liable  upon  the  contract  of  the  directors,  unless  he  knows 
that  the  directors  were  carrying  on  the  undertaking  with 
a  less  capital  and  had  acquiesced  in  their  doing  so ;  then 
he  might  become  answerable  for  their  future  contracts. 
Per  Ld.  Abinger,  0.  B.,  and  Alderson  B.,  who  concurred 
with  Parke,  B.  In  Frys,  ex'rs  V8.  The  Lexington  and  Big 
Sandy  R  R.  Co.,  3  Mete.  314,  the  court  of  appeals  of  Ken- 
tucky held  that,  in  a  suit  against  a  subscriber  for  shares 
in  a  railroad  company,  where  the  charter  required  the  capi- 
tal stock  to  be  subscribed  before  the  corporation  can  go 
into  operation,  it  was  necessary  to  aver  that  fact  in  the 
declaration,  and  that  the  failure  to  make  such  averment 
might  be  relied  on  for  a  reversal  of  the  judgment,  although 
the  question  was  not  made  in  the  circuit  court.  , 

While  few,  or  perhaps  none  of  the  cases  go  to  this  ex- 
tent, they  all  agree  that  the  taking  of  the  entire  capital 
stock  by  the  subscribers  is  a  condition  precedent  to  a  suit 
for  the  recovery  of  the  amount  agreed  to  be  taken  by  each 
subscriber,  and  may  be  insisted  on  by  a  special  defence  to 
a  suit,  and  when  so  insisted  on  will  defeat  a  recovery,  un- 
less the  condition  has  been  waived  by  the  defendant,  and 
that,  whether  it  has  been  so  waived  or  not,  is  a  question 
for  the  jury,  and  that  this  principle  is  applicable  to  both 
incorporated  and  unincorporated  companies.  The  reason 
given  for  this  requirement  is  founded  in  good  sense  and 
sound  policy,  and  is  sanctioned  by  every  dictate  of  justice. 
An  enterprise  that  would  require  say  $50,000  to  carry  it 
on  successfully  would  not,  in  all  probability,  succeed  with 
a  capital  of  one-third  or  one-half  that  amount;  conse- 
quently the  agreement  is,  that  the  entire  amount  shall  be 
subscribed  before  the  enterprise  is  undertaken.  In  addi- 
tion to  the  authorities  cited  by  counsel,  see  Salem  Mill-dam 
Co.  vs.  Roper,  16  Pick.,  28;  S.  0.,  9  7J.,  195,  Cabot,  etc.. 
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Br.  Co.  v^.Chapin  ;  6  Gush,  53  ;  9  Mich.,  269;  3  Kan.,  76; 
61  Me.,  884 ;  30  N.  H.,  404  ;  35  Iowa ;  118  ;  Fox  vs.  CUf- 
ton,  6  Bing.,  776 ;  5  Neb.,  50 ;  /J.,  76 ;  /&.,  80 ;  Hale  vs. 
Sanborn,  Supreme  Court  of  Nebraska,  May,  1884, 18  Re- 
porter, 472. 

Before  there  can  be  any  capital  stock  belonging  to  a 
corporation,  the  number  of  shares  and  the  value  thereof 
must  be  fixed ;  and  until  this  be  done,  no  assessment  can  be 
rightfully  laid  or  legally  collected.  This  may  be  done  by  the 
charter  (and  in  this  state  it  would  seem  an  indispensable 
prerequisite  to  the  granting  of  the  charter  by  the  superior 
court.  Code,  1676,  sub-sec.  2).  "  If  so,  there  must  be  a 
subscription  for  the  prescribed  amount  before  an  assess- 
ment can  be  made.  If  not  done  by  the  legislature,  the 
amount  must  be  determined  by  the  directors  or  stock- 
holders." 61  Maine  ut  8^4>p.^  and  cases  cited.  The  same 
limitation  upon  the  transaction  of  business  exists  as  to 
the  ten  per  cent  on  the  capital  stock  required  by  the  gen- 
eral law  to  be  paid  in.    9  Mich,  ut  supra. 

How  far  the  defendant  in  this  case  has  expressly  or  im- 
pliedly waived  his  right  to  insist  upon  these  conditions, 
or  whether  he  encouraged  the  erection  of  the  building  or 
participated  in  the  stock-holders'  meetings,  we  are  unable 
to  conjecture,  as  we  are  not  in  possession  of  the  facts  which 
would  illustrate  that  issue,  or  whether  such  a  reply  exists 
at  all  to  the  defence  pleaded,  we  do  not  know.  What  we 
decide  is,  that  the  pleas  stricken,  taken  as  a  whole,  consti- 
tuted a  legal  and  good  defence,  which  should  have  been  sub- 
mitted to  the  jury,  and  that  there  was  such  error  in  with- 
holding it  as  entitles  the  plaintiff  to  a  new  trial. 

Judgment  reversed. 
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Habrison,  executor,  vs.  The  Augusta  Factory. 

1.  Where  an  owner  of  land  caused  a  map  of  it  to  be  published,  divid- 
ing it  into  lots  and  streets,  and  sold  lots  thereunder,  the  presump- 
tion is  that  he  dedicated  the  streets  to  the  public,  and  if  they  be 
diverted  from  their  use  as  such  by  the  building  of  a  house  in  one 
of  them,  the  original  owner  will  not  be  authorized  to  sue  for  the 
land  so  occupied.  The  title  is  in  the  public,  and  if  the  street 
should  be  abandoned  by  the  public,  prima  facie  the  reversion 
would  be  in  the  owners  of  the  abutting  lots,  unless  the  grantor 
had,  in  express  terms,  reserved  the  right  to  himself  in  his  deed 
conveying  the  lots  or  in  his  act  of  dedication. 

(a.)  The  case  in  45  Ga,,  342,  considered,  and  the  ruling  approved. 

2.  Although  a  deed  described  lots  conveyed  by  numbers,  yet  if  the 
whole  land  was  described  as  being  bounded  on  the  north  by  a 
mill-race,  and  if  the  grantee  took  possession  up  to  the  mill-race, 
and  held  such  possession  as  is  required  by  law  for  more  than  seven 
years,  his  prescriptive  title  became  perfect. 

December  21,  1884. 

Dedication.  Streets.  Title.  Prescription.  Before 
Judge  RoNEY.  Richmond  Superior  Court.  April  Term, 
1884. 

Reported  in  the  decision. 

W.  W.  Montgomery;  Barnes  &  Gumming,  for  plaintiff 
in  error. 

Wm.  E.  Jackson,  for  defendant. 

Blandford,  Justice. 

This  was  an  action  in  the  statutory  form,  brought  by 
plaintiff  in  error  against  the  defendant  in  error  to  recover 
a  certain  tract  or  parcel  of  land  on  the  east  side  of  Mar- 
bury  street,  between  the  Augusta  Factory  race  on  the  north 
and  lots  numbers  27  and  28  on  the  south,  on  a  plan  of  lots 
made  by  William  Phillips.  It  was  shown  that  the  land 
sued  for  was  situated  in  Gardner  Street,  as  made  by  said 
Phillips.  The  plaintiff  showed  title  to  his  testatrix  through 


Digitized  by  VjOOQ IC 


448  SUPREME  COURT  OF  GEORGIA. 

Harrison,  ezecator»  vt.  The  Augusta  Factory. 

her  ancestor ;  that  one  Gardner,  trustee,  had  caused  to  be 
made  the  survey  and  plan  by  said  Phillips ;  also  had  caused 
the  lots  adjoining  said  street,  according  to  said  plan,  to  be 
duly  sold ;  and  the  defendant  derived  whatever  title  it  had 
from  this  sale;  that  defendant  purchased  from  one  Miller  in 
May,  1 863,  and  took  his  warranty  deed  of  conveyance  to 
said  lots  numbers  twenty-seven  and  twenty-eight,  which  are 
described  as  one  lot — "  said  lot  of  land,  as  it  now  remains, 
being  bounded  north  by  said  mill-race."  The  defendant 
went  immediately  into  possession  of  the  premises,  and  has 
remained  in  possession  of  the  same  ever  since  the  pur- 
chase from  Miller,  and  immediately  enclosed  the  land  by 
running  a  fence  along  said  mill-race — ^for  over  nineteen 
years  from  the  purchase  and  deed  from  Miller  to  the  com- 
mencement of  this  action.  The  survey  and  plan  made  by 
Phillips,  surveyor,  which  was  caused  to  be  done  by  Gard- 
ner, trustee,  showed  lots  on  both  sides  of  Gardner  street 
There  was  originally,  when  said  lots  were  planned  and  sold 
by  Gardner,  no  mill-race  running  through  or  along  Gard- 
ner street.  It  was  further  shown  that  a  prior  possess -^r  of 
these  lots  had  erected  a  house  on  the  premises  in  dispute 
in  1854 ;  also  a  shed  where  logs  were  stored  and  a  shed 
erected  for  work  in  boring  the  logs. 

The  case  was  left  to  the  decision  of  the  presiding  judge 
without  the  intervention  of  a  jury.  The  court  held,  under 
the  facts  of  the  case,  that  the  plaintiflF  could  not  recover, 
and  gave  judgment  for  the  defendant. 

To  this  decision  and  judgment  of  the  court  the  plaintiff, 
by  his  counsel,  excepted,  and  this  is  now  assigned  as  error. 

1.  The  plaintiff  in  error  insists  that  the  fee  to  the  prem- 
ises is  in  him,  as  the  same  are  in  the  street,  and  never  passed 
by  the  sale  of  Gardner,  trustee ;  that  the  street  had  never 
been  accepted  by  the  city  of  Augusta  as  a  public  street; 
that  when  the  street  was  obstructed  by  the  building  of  the 
house  and  shed  therein,  and  later  when  the  mill-race  wasdug 
along  and  through  the  street,  this  was  an  extinguishment  of 
whatever  dedication  there  that  may  have  been  made  of 
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the  street.  The  facts  in  this  case  show  that  the  owner  of 
this  land  published  a  map  of  the  lots  and  streets  and  actu- 
ally sold  the  same  to  those  from  whom  the  defendant  pur- 
chased. The  presumption  is  that  the  owner  of  the  land 
dedicated  the  streets  to  the  public,  and  if  the  streets  be 
diverted  from  the  purposes  designated,  by  building  a  house 
on  the  same,  the  original  owner  will  not  be  authorized  to 
sue  for  the  land  so  diverted.  The  title  to  the  land  is  in  the 
public.  If  the  street  be  abandoned  by  the  "public^ prima 
facie^  the  reversion  would  be  in  the  owners  of  the  abutting 
lots,  unless  the  grantor  had  in  express  terms  reserved  the 
right  to  himself  in  his  deed  conveying  the  lots,  or  in  his 
act  of  dedication.  And  this  is  the  law  as  declared  by  this 
court  in  the  case  of  Bayard  vs.  Hargrove^  45  Oa.^  342. 
15  Johns,  447;  6  Mass.,  454;  10  Peters,  25;  15  Howard, 
155 ;  26  Oa,y  674 ;  6  East,  154 ;  Burr.,  143 ;  6  Peters,  498, 
604;  8  B.  Mon.,  236;  1  Ohio  St.  R,  478. 

We  have  been  asked  to  review  the  case  in  45  (?«.,  re- 
ferred to,  and  reverse  the  same.  We  are  entirely  satisfied 
with  that  decision,  and  re-affirra  it. 

2.  The  remaining  question  in  this  case  is  as  to  the  title 
of  defendant  by  prescription.  If  the  plaintiff  in  error  could 
maintain  this  action,  we  think  that  the  defendant  has  a 
clear  title  under  the  facts  presented  by  prescription  to  the 
premises  in  dispute.  It  is  true  defendant  purchased  sev- 
eral tracts  or  lots  from  Miller,  which  are  named  and  num- 
bered, but  the  whole  are  described  as  "  said  lot  of  land  as 
it  now  remains,  being  bounded  north  by  said  mill-race.'* 
This  land  thus  described  was  taken  possession  of  by  de- 
fendant, enclosed  by  a  fence,  and  was  continuously  used 
and  occupied  by  it  openly,  notoriously,  under  written  evi- 
dence of  title  and  claim  of  right  from  May,  1863,  to  the 
present  time ;  there  was  no  disturbance  of  this  possession 
until  this  action  was  brought  in  June,  18S2, — for  over  nine- 
teen years.  The  defendant's  title  has  completely  ripened 
and  perfected  by  prescription,  even  if  the  plaintiff  had  ^ny 
v  73-30 
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right  to  his  action.  See  Han^ia  vs.  Hull^  «pV,  70  G^«.,  831, 
as  to  boundaries. 

So  we  are  of  the  opinion  that  there  was  no  error  com- 
mitted by  the  court  below  in  the  rendition  of  the  decision 
and  judgment  complained  of. 

Judgment  affirmed. 


[,2  J}?  Edwards  vs.  Block. 

1.  The  verdict  was  supported,  if  not  demanded,  by  the  evidence. 

2.  If  the  owner  of  a  bakery  employed  a  baker  for  a  year,  with  the  con- 
dition that  the  employment  was  to  terminate  at  the  death  of  the 
employer,  or  if  his  bakery  should  be  destroyed  by  fire ;  and  if  the 
bakery  was  destroyed  by  fire,  and  thereafter  the  owner  told  the 
baker  that  he  wished  him  to  stay,  and  to  wait  a  day  or  two  until  he 
could  ' '  get  straight, ' '  and  he  would  find  the  baker  something  to  do, 
or  make  agreeable  arrangements  with  him ;  and  if,  in  pursuance  of 
such  declarations,  he  sought  to  get  employment  for  the  baker  with 
other  persons,  and  relying  on  these  acts  and  declarations,  the  baker 
refused  ofiers  of  employment  from  other  parties  outside  of  the  city, 
and  remained  there  in  good  faith  for  several  weeks  waiting  for  the 
fulfilment  of  these  declarations,  and  at  the  end  of  five  weeks  his 
former  employer  refused  to  carry  out  such  declarations  or  to  pay 
him  anything : 

Htldf  that  such  declarations  were  merely  gratuitous,  and  in  no  sense 

related  to  the  contract  which  had  been  terminated  by  the  fire. 

They  neither  amounted  to  a  waiver  of  the  terms  of  that  contract 

nor  to  a  new  contract, 
(a.)  ELad  such  declarations  amounted  to  a  new  contract,  they  were 

not  declared  on  as  such. 

3.  If  there  was  any  error  in  the  charge  on  the  subject  of  the  measure 
of  damages,  it  did  not  hurt  the  plaintiff,  as  the  jury  found  for  the 
defendant  on  the  plea  that  the  contract  had  been  terminated  by 
the  destruction  of  the  bakery  by  fire. 

JftntUkry  21, 1885. 

Contracts.  Waiver.  Master  and  Servant.  Pleadings. 
Before  Judge  Hammond.  Fulton  Superior  Court  March 
Term,  1884. 

Edwards  brought  suit  against  Block  to  recover  $1,300.00, 
less  a  credit  of  $50.00,  on  a  contract  for  services  as  a  baker. 
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The  declaration  alleged,  in  brief,  as  follows:  Defendant 
employed  plaintiff  for  a  year,  beginning  January  6, 1882, 
and  ending  January  6, 1883,  at  $25.00  per  week.  Plain- 
tiff was  induced  to  leave  his  home  in  New  York  and  to 
come  to  Atlanta  to  accept  this  employment,  and  continued 
to  labor  for  defendant  until  January  21, 1882,  when  the 
building  in  which  he  was  employed  was  destroyed  by  fire. 
Defendant  paid  him  up  to  the  date  of  the  fire,  and  at  the 
same  time  told  him  that  he  would  need  his  services  as 
soon  as  he  could  '^ get  things  straightened  out"  from  the 
fire,  and  requested  him  to  hold  himself  in  readiness  to  re- 
sume his  woi^  as  soon  as  defendant  could  prepare  therefor, 
which  would  be  in  a  very  short  time.  Kelying  on  this, 
and  with  the  knowledge  and  consent  and  at  the  instance 
and  request  of  the  defendant,  the  plaintiff  refused  to  cor- 
respond with  Messrs.  Braun  &  Company  and  others  as  to 
terms  on  which  he  would  enter  their  employment;  and  he 
sought  employment  in  Atlanta  at  a  less  sum  than  plaintiff 
was  paying  him,  it  being  understood  that  whatever  sum 
he  could  earn  weekly  by  such  temporary  employment 
should  be  deducted  from  the  amount  for  which  defendant 
was  liable  under  the  contract.  On  February  26,  defendant 
refused  to  comply  with  the  contract  and  discharged  plain- 
tiff. 

There  was  a  second  count  in  the  declaration,  based  on 
an  open  account  for  an  amount  alleged  to  be  due  by  de- 
fendant to  plaintiff  for  services  as  baker. 

Defendant  pleaded  the  general  issue  and  a  special  plea 
that,  by  the  terms  of  the  contract  between  him  and  the 
plaintiff,  the  employment  of  the  latter  was  to  cease  in  the 
event  of  the  death  of  defendant  or  the  burning  of  the 
house  in  which  he  was  doing  business ;  that  this  house  was 
burned  on  January  21, 1682,  and  the  contract  was  termi- 
nated. 

The  evidence  was  conflicting.  The  plaintiff  testified 
to  the  contract,  as  declared  on  by  him,  the  fire  and 
the  payment  of  his  wages  up  to  that  time.     As  to 
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subsequent  conversations,  he  testified  as  follows :  After 
the  fire,  he  received  letters  and  a  telegram  offering  him 
situations.  He  went  to  the  defendant,  and  told  him  that 
he  thought  he  was  in  a  position  to  relieve  him  of  his 
obligation,  if  the  latter  was  willing;  defendant  said  he 
wished  him  to  stay.  Plaintiff  sympathized  with  de- 
fendant, and  told  him  that  he  was  willing  to  share  his 
losses  by  accepting  a  reduction  of  wages  until  defendant's 
place  was  rebuilt ;  defendant  told  him  to  wait  a  day  or  two 
until  the  former  could  "  get  straight,"  and  then  he  would 
find  plaintiff  something  to  do  or  make  some  agreeable  ar- 
rangement with  him,  and  asked  if  plaintiff  was  willing  to 
work  for  one  Jack  as  a  baker ;  plaintiff  replied  that  he  was, 
and  defendant  said  he  would  apply  to  Jack.  Plaintiff  did 
not  seek  for  employment  in  Atlanta,  but,  with  the  knowl- 
edge of  defendant,  applied  to  some  friends  outside  of  the 
city  to  find  employment  until  defendant  should  resume 
the  business  of  cracker-baking.  Five  weeks  after  the  fire, 
the  plaintiff  went  to  the  defendant  and  told  him  that  he 
was  tired  of  the  uncertainty,  and  requested  defendant  to 
pay  him  up  to  that  date  and  discharge  him.  Defendant 
said  he  had  already  discharged  himself  after  the  dat«  of 
the  fire,  and  claimed  that  such  a  fire  would  release  him 
from  a  contract  for  employment.  He  refused  to  pay  plain- 
tiff anything,  and  the  latter  left. 

Defendant  and  a  witness  in  his  behalf  testified  that  the 
contract  of  service  was  conditioned  to  terminate  in  case  of 
the  death  of  defendant  or  the  burning  of  his  place  of  busi- 
ness. Defendant  denied  the  testimony  of  plaintiff  as  to 
the  transactions  subsequent  to  the  fire,  and  his  evidence, 
and  that  of  other  witnesses  in  his  behalf,  was  to  the  effect 
that,  after  the  fire,  it  was  conceded  in  conversation  that 
the  contract  of  service  was  terminated;  that  defendant 
told  plaintiff  that  he  would  employ  him  again  in  the  fall, 
when  he  resumed  his  business ;  that  the  plaintiff  came  to 
him  with  the  request  that  he  write  for  him  and  endeavor 
to  get  him  a  situation,  which  was  done;  that  defendant 
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also  saw  Jack  several  times  with  a  view  to  obtaining  a  situ- 
ation for  plaintiff;  that  Jack  finally  agreed  to  give  him  a 
situation,  but  he  said  he  had  made  arrangements  to  leave, 
and  would  not  work  again  either  for  defendant  or  Jack. 
In  regard  to  the  telegram  offering  the  plaintiff  a  situation 
in  San  Francisco,  defendant  testified  that  plaintiff  stated 
that  he  did  not  desire  to  go  there ;  also  that,  in  what  he  did^ 
he  considered  himself  as  acting  for  the  plaintiff^s  benefit,  and 
not  for  his  own,  and  that  he  had  learned  that  plaintiff  did 
go  out  of  the  city,  but  subsequently  returned  and  took 
employment  for  a  time. 

The  jury  found  for  the  defendant  on  his  second  plea. 
Plaintiff  moved  for  a  new  trial,  on  various  grounds,  the 
only  material  ones  of  which  are  stated  in  the  decision. 
The  motion  was  overruled,  and  plaintiff  excepted. 

Geo.  S.  Thomas  ;  T.  P.  Westmoreland,  for  plaintiff  in 
error. 

Mynatt  &  Howell,  for  defendant. 

Blakdford,  Justice. 

1.  This  was  a  motion  for  new  trial,  which  the  court  re- 
fused, and  this  refusal  is  excepted  to.  As  to  the  general 
grounds  in  the  motion,  the  verdict  was  almost,  if  not,  de- 
manded by  the  evidence.  The  law  approves  it,  the  court 
below  did  approve  it,  and  we  approve  his  ruling  in  this 
respect. 

2.  The  first  ground  insisted  on  by  the  able  counsel  for 
plaiiltiff  in  error  is,  that  the  court  refused  to  charge  the  jury, 
"  that  if  they  should  be  satisfied  from  the  .evidence  that 
the  original  contract  had,  as  claimed  by  defendant,  a  con- 
dition that  the  employment  by  defendant  of  plaintiff  was 
to  terminate  at  the  death  of  defendant,  or  if  his  bakery  was 
destroyed  by  fire;  that  after  defendant's  bakery  was  des- 
troyed by  fire,  defendant  told  plaintiff  he  wished  him  to 
stay,  and  to  wait  a  day  or  two  until  he  got  straight,  and  he 
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would  find  plaintiff  something  to  do  or  make  agreeable 
arrangements  with  plaintiff;  and  if,  in  pursuance  of  said 
V  declaration,  defendant  did  proceed  to  endeavor  to  get  em- 
ployment for  plaintiff  with  Q.  W.  Jack  and  others,  and  if 
plaintiff,  relying  on  these  acts  and  declarations  of  defend- 
ant, refused  offers  of  employment  with  James  Bonn  & 
Co.,  of  San  Francisco,  and  with  other  parties  outside  of 
Atlanta,  in  good  faith  remained  in  Atlanta  several  weeks, 
waiting  on  defendant  to  carry  out  his  declarations,  and  at 
the  expiration  of  five  weeks  after  the  fire,  defendant  re- 
fused to  carry  out  his  declarations  or  to  pay  plaintiff  any- 
thing, this  in  law  was  a  waiver  of  the  condition  in  the 
contract  that  the  same  should  terminate  at  defendant's 
death  or  in  case  his  bakery  was  destroyed  by  fire,''  etc. 

The  court  did  right  to  refuse  this  request.  To  have  given 
it  would  have  been  manifest  error.  Under  the  contract,  as 
proved  by  defendant  and  his  witnesses,  the  defendant 
employed  plaintiff  for  one  year,  which  was  to  terminate 
by  the  death  of  defendant  or  the  destruction  of  his  bakery 
by  fire.  The  bakery  was  destroyed  by  fire.  After  this  the 
declarations  or  statements  embraced  in  the  request  were 
made  by  defendant  to  plaintiff.  It  is  quite  clear  that  such 
statements  were  merely  gratuitous  on  the  part  of  defendant, 
and  in  no  sense  related  to  the  contract  between  the  parties^ 
which  had  been  terminated  by  the  fire ;  nor  were  the  same 
in  any  manner  a  new  contract  between  the  parties.  If 
they  had  amounted  to  a  new  contract,  the  charge  was  prop- 
erly refused,  because  the  contract  declared  on  by  plaintiff 
was  an  entire  contract  for  employment  of  plaintiff  by  the 
defendant  for  the  year,  and  there  were  no  conditions  in  it 
as  to  death  or  fire,  as  pleaded  and  proved  by  defendant. 
So  the  plaintiff  must  recover,  if  at  all,  upon  the  contract 
and  breaches  thereof,  as  set  out  in  his  declaration,  or  on 
his  quantum  meruit  count  attached  thereto. 

But  we  do  not  think  that  the  facts  hypothesized  in  this 
request  were  any  waiver  of  the  contract,  as  contended  for  by 
the  defendant ;  nor  do  such  gratuitous  declarations  of  de- 
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fendaut  amount  to  a  new  contract.  They  were  only  friendly 
offers  by  the  defendant  of  assistance  and  help  to  plaintiff — 
merely  voluntary  and  without  consideration,  and  do  not 
form  the  ground  of  a  contract. 

8.  The  next,  and  only  other  ground  re!ied  on  by  the 
plain  tiff  in  error  is,  that  the  court  erred  in  charging  the  jury 
that,  if  they  found  the  contract  to  be  as  contended  for  by 
plaintiff  in  error,  they  should  reduce  the  damages  by 
whatever  sum  plaintiff  may  have  received  for  work  done 
for  other  parties  during  the  period  sued  for,  because  the 
pleadings  and  evidence  do  not  warrant  this  charge. 
This  charge  in  nowise  hurt  the  plaintiff,  because  the  jury 
found  for  defendant  on  his  second  plea,  which  plea  set 
forth  the  contract  between  the  parties  to  be  that  the  same 
should  terminate  by  the  death  of  defendant  or  the  de- 
struction of  his  bakery  by  fire,  and  that  the  same  was  de- 
stroyed by  fire  in  January,  1882,  and  it  was  admitted  that 
plaintiff  had  been  paid  under  the  contract  until  the  fire. 
So,  in  thi>  aspect  of  the  case,  whether  the  charge  be  cor- 
rect or  not,  it  could  not  affect  the  plaintiff's  rights. 

Judgment  affirmed. 

Hall,  Justice,  concurred,  but  furnished  no  written  opin- 
ion. 

Jackson,  Chief  Justice,  announced  that  he  concurred  in 
the  decision,  except  that  he  was  inclined  to  the  opinion 
that  there  was  a  new  contract;  but  there  was  no  suit 
on  such  new  contract,  and  hence  there  could  be  no  recov- 
ery  under  it.  I  8»  6581 


Obear,  executor,  etc.,  vs.  Gray. 

1.  Where,  on  the  hearing  of  a  motion  for  new  trial,  a  motion  was 
made  to  dismiss  it,  on  the  ground  of  want  of  jurisdiction,  because 
the  rule  nisi  was  granted  in  vacation,  under  an  ex  parte  order  granted 
in  term  allowing  time  to  prepare  the  motion  for  new  trial,  and 
where  this  motion  to  dismiss  was  overruled,  the  matter  was  res 
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adjudicata,  and  the  point  could  not  again  be  raised  hy  a  motion  to 
dismiss  the  writ  of  error. 

2.  The  issne  being  as  to  the  soundness  or  unsoundness  of  the  mind 
of  ono  for  whom  a  trust  had  been  created,  and  whether  the  trust 
had  become  executed,  the  evidence  of  two  witnesses,  to  the  effect 
that  they  had  known  him  from  his  birth  up  to  the  time  wlien  they 
testified,  and  that  he  was  not  of  sound  mind  and  capable  of  manag- 
ing his  property,  was  admissible.  A.lthough  tho  witnesses  testified 
by  interrogatories  some  ten  years  before  the  trial,  yet  their  testi- 
mony tended  to  prove  a  permanent  unsoundness  of  mind,  and  mi^ 
have  had  some  effect  in  determining  the  son's  ccmdition  at  the  time 
of  the  trial. 

8.  The  charge  of  the  court,  "and  likewise  the  law  says  that  mere 
weakness  of  mind,  where  there  is  no  fiaud  or  imposition  practiced 
on  him,  will  not  relieve,"  was  not  applicable  to  this  case,  and  was 
fragmentary  in  its  character. 

4.  Directions  given  that  the  entire  case  be  tried  at  one  time,  and  the 
issues  of  fact  be  submitted  to  the  jury,  so  that  a  final  decree  may 
be  had  on  their  finding. 
NoTomberll,  1881. 

Res  adjudicata.  Practice  in  Supreme  Court.  Evidence. 
Insanity.  Before  Judge  Oarswbll.  Bibb  Superior  Court. 
October  Term,  1883. 

Gray  filed  his  bill  against  Obear,  as  executor  of  William 
Gr^y,  deceased,  and  as  trustee  for  complainant  He  al- 
leged that  the  trust  was  created  during  his  minority  by 
the  will  of  his  father,  William  Gray,  but  that  he  had  since 
become  of  age  and  capable  of  managing  property,  and  that 
the  trust  had  become  executed.  He  charged  also  various 
acts  of  mismanagement  of  the  executor,  and  sought  to  have 
him  discharged  and  to  have  the  property  turned  over  to 
himself. 

Defendant  denied  any  mismanagement  on  his  part,  and 
alleged  that  the  reason  for  creating  the  trust  was  that  com- 
plainant was  non  compos  me7itisy  and  not  capable  of  man- 
aging property,  and  that  this  was  still  the  case. 

This  last  question  alone  seems  to  have  been  submitted 
to  the  jury.  They  found  that,  at  the  date  of  the  creation 
of  the  trust,  complainant  was  incompetent  to  hold  and 
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manage  property,  but  that  he  was  competent  to  do  so  at 
the  time  of  the  trial.  Defendant  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

This  case  has  been  to  the  Supreme  Oourt  several  times, 
and  will  be  found  reported  in  54  Oa.^  231;  55  Id.j  138; 
59  /rf.,  675;68  /</.,  182. 

For  the  other  facts,  see  the  decision. 

Lanier  &  Anderson  ;  Gustin  &  Hall,  for  plaintiff  in 
error. 

J.  Rutubrpord;  J.  0.  Rutubrford;  Sam.  H.  Jbmison; 
L.  N.  Whittle,  for  defendant. 

Blandford,  Justice. 

1.  The  defendant  in  error  moved  to  dismiss  the  writ  of 
error  in  this  case,  because  the  order  passed  in  term  al- 
lowed the  plaintiflF  in  error  until  a  certain  time  in  vaca- 
tion to  prepare  the  motion  for  new  trial  and  brief  of  evi- 
dence liad  upon  the  trial  of  the  case,  and  an  order  was 
passed  at  a  subsequent  day  in  the  term  at  which  the  trial 
was  had,  giving  a  further  day  within  which  to  prepare  the 
motion  and  brief  of  tho  evidence.  The  j  udge  who  presided 
at  the  trial  of  the  case  in  vacation  granted  the  rule  nisi^ 
requiring  defendant  in  error  to  show  cause  at  the  next 
term  of  the  superior  court  of  Bibb  county  why  a  new  trial 
should  not  be  had  in  said  case.  These  orders  were  all 
granted  without  the  consent  of  defendant  in  error  or  his 
counsel.  The  plaintiff  in  the  case  appeared  at  the  time 
and  place  appointed  for  the  hearing  of  the  motion,  and 
objected  to  the  case  being  heard,  because  the  court  had  no 
jurisdiction  for  that  purpose.  The  court  overruled  this 
objection,  heard  the  motion,  and  refused  the  same.  The 
defendant  in  error  took  no  bill  of  exceptions  to  the  ruling 
of  the  court  overruling  his  objections  to  the  motion  being 
heard  for  want  of  jurisdiction.  He  is  thereby  concluded  by 
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the  decision  of  the  court,  which  is  res  adjitdicata.  He 
cannot  escape  from  the  conclusiveness  of  that  judgment 
by  his  motion  to  dismiss  this  writ  of  error.  We  are  of  the 
opinion  that  movant  can  take  nothing  by  his  motion,  and 
the  same  is  overruled. 

The  defendant  excepted  to  the  judgment  of  the  court 
in  overruling  and  refusing  the  motion  for  new  trial. 

2.  The  only  ground  of  error  which  it  is  necessary  to  con- 
sider is  as  to  the  judgment  of  the  court  in  ruling  out  the 
testimony  of  Allen  Kennedy  and  John  D.  Gray,  to  the 
effect  that  they  had  known  the  defendant  in  error  from  his 
birth  up  to  the  time  at  which  they  testified,  and  that  he  was 
not  of  sound  mind  and  capable  of  managing  his  property. 
This  testimony  was  allowed  on  a  former  trial  of  this  case, 
when  the  same  was  sought  to  be  excluded  by  defendant 
in  error,  and  formed  an  exception,  and  was  brought  to  this 
court,  when  it  was  determined  by  the  judgment  of  this 
court  to  be  admissible.  See  this  case  as  reported  in  59 
Oa.,  675. 

But  it  is  contended  that  the  rejection  of  this  evidence 
did  not  hurt  the  plaintiff  in  error,  because  the  jury,  by 
their  verdict,  found  that  defendant  in  error  was  of  unsound 
mind  when  his  fathers  will  was  made,  and  that  the  testi- 
mony could  only  relate  to  the  condition  of  defendant's 
mind  at  that  time,  and  not  at  the  time  of  the  trial. — this 
testimony  having  been  taken  by  commission  some  ten 
years  before  the  trial.  We  cannot  say  what  effect  this 
evidence  might  have  had  upon  the  jury,  if  it  had  been  ad- 
mitted. Kennedy  had  been  a  partner  of  the  father  of 
young  Gray,  and  knew  him  well  and  intimately;  Gray,  the 
other  witness,  was  his  uncle,  and  had  known  him  all  his 
life,  and  both  testified  as  io  the  permanent  character  of 
the  unsoundness  of  the  mind  of  E.  T.  Gray,  the  defendant 
in  error. 

3.  We  think  that  the  charge  of  the  court,  "and  like- 
wise the  law  says  that  mere  weakness  of  mind,  where  there 
is  no  fraud  or  imposition  practiced  on  him,  will  not  re- 
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lieve,''  is  not  applicable  to  this  case ;  it  is  fragmentary,  and 
if  applicable  to  any  case,  we  can  see  no  proper  connection 
with  the  present  case. 

4.  We  direct  that  this  whole  case  be  tried  at  one  and 
t^e  same  time ;  that  all  the  issues  of  fact  be  submitted 
to  the  jury,  so  that  a  final  decree  may  be  had  on  their 
finding. 

Judgment  reversed. 

Its  4S0 

Eaves  &  Collins  vs.  The  Cherokee  Iron  Company.        jiril?  ^ 

1.  The  charge  sent  up  in  full  in  the  record  appears  to  be  a  plain,  full 
and  complete  presentation  of  the  issues  before  the  jury  and  the 
law  bearing  thereon.  The  errors  assigned  on  portions  of  it,  and 
the  refusal  to  charge  other  points,  read  in  connection  with  it,  con- 
tain no  substantial  errors  which  demand  a  new  trial. 

2.  When  a  contract  is  in  writing,  each  party  has  a  right  to  expect  the 
oCher  to  do  precisely  what  he  promises ;  but  if,  in  the  course  of 
the  eXQOalaon  of  its  terms —the  carrying  them  into  practical  exe- 
cution in  a  oontinuous  business— some  of  these  terms  are  departed 
from,  and  money  is  ^id  and  received  on  that  departure  for  some 
time,  then,  before  the  onecaa  recover  from  the  other  for  failure  to 
pursue  the  letter  of  the  agreemsnty  he  must  notify  him  with  clear- 
ness of  his  purpose  thenceforth  to  stand  on  the  original  contract. 
Until  such  notice,  the  departure  is  a  sort  of  nvw  agreement. 

3.  If  both  parties  to  a  contract  abandon  it,  one  cannot  recover  lor  its 
breach  by  the  other. 

(a.)  Tliero  was  sufficient  evidence  on  which  to  base  such  a  charge. 
If  not.  it  haftlly  hurt  the  plaintiff. 

4.  Where  one  party  to  a  contract  agreed  to  furnish  and  the  other  party 
to  receive  twenty  thousand  tons  of  iron  ore  at  the  rate  of  fifty  tons 
l>er  day,  and  with  the  right  in  the  party  furnishing  it  to  elect  to 
furnish  a  second  lot  of  twenty  thousand  tons,  it  was  necessary  to 

*  notify  the  other  party  of  such  eloction  within  a  reasonable  time ; 
and  the  time  required  to  complete  the  delivery  of  the  first  twenty 
thousand  tons  would  be  tho  longest  which  could  be  allowed  as 
reasonable. 

5.  The  judge  having  thoroughly  examined  the  case  and  granted  a 
new  trial,  unless  the  defendant  below  would  write  off  a  large  part 
of  the  verdict  which  the  jury  gave  it,  by  way  of  set-off,  and  hav- 
ing approved  the  verdict  with  such  part  written  off,  and  the  charge 
being  fair,  and  there  being  no  substantial  error  of  law,  a  reversal 
^vill  not  be  granted. 

January  6.  1885. 
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Charge  of  Court.  New  Trial.  Contracts.  Verdict. 
Election.  Notice.  Before  Judge  Branham.  Polk  Supe- 
rior Court.    February  Term,  1884. 

Eaves  &  Collins  brought  suit  against  the  Cherokee  Iron 
Company  for  breach  of  the  following  contract : 

**  State  op  Georgia — Polk  County. 

This  contract,  made  and  entered  into  this  day,  between  the  Chero* 
kee  Iron  Co.,  of  the  county  aforesaid,  of  the  one  part,  and  Eaves  <fe 
Collins,  a  firm  composed  of  N.  S.  Eaves  and  Martin  Collins,  of  the 
county  of  Bartow,  in  said  state,  of  the  second  part,  witnesseth  that 
the  said  Eaves  &  Collins  agree  to  raise  and  roast  for  said  Iron  Co.» 
at  their  Fish  Creek  ore  bank,  twenty  thousand  (20,000;  tons  of  ore  at 
and  for  the  sum  of  one  dollar  and  twenty-five  ($1.25)  cents  per  t(Hi, 
delivered  on  the  cars.  Said  Eaves  &  Collins  have  the  privilege  of 
delivering  forty  (40,000)  thousand  tons  on  the  same  terms,  if  they 
should  so  desire.  The  said  Eaves  &  Collins  are  to  furnish  the  wood 
necessary  for  the  roasting  of  said  ore,  to  be  taken  from  the  lands  of 
said  Iron  Co.  without  charge.  The  said  Eaves  &  Collins  agree  to 
deliver  on  board  the  cars  at  said  bank  fifty  or  sixty  tons  of  said  ore 
so  raised  and  roasted  per  day  (Sundays  excepted),  and  to  commence 
the  delivery  of  same  on  or  before  the  1st  day  of  April  next.  The 
said  Iron  Co.  agree  to  receive  from  fifty  to  sixty  tons  of  said  ore  per 
day  (Sundays  excepted),  and  to  furnish  said  Eaves  A  Collins  all  nec- 
essary chutes  and  screens  for  the  delivery  of  said  roasted  ore  on  the 
cars,  and  also  the  necessary  amount  of  charcoal  braze  at  said  ore 
bank,  and  haul  free  on  the  cars  all  wood  delivered  on  the  line  of  the 
railroad  for  the  purposes  aforementioned ;  also  to  furnish  one  track 
scales  at  the  said  bank  and  pay.  to  said  fiaves  &  Collins  the  amounts 
due  for  said  ore  monthly.  If  it  becomes  necessary  to  extend  the 
track  on  the  south  side  of  said  ore-bank  or  hill .  Eaves  &  Collins  are 
to  do  the  work,  said  Iron  Company  furnishing  the  rails,  cross-ties  and 
other  material.  The  understanding  is  that  the  said  Eaves  A  Collins 
have  the  right  of  mining  at  any  part  of  said  ore- bed,  the  same  to  be 
done  in  a  proper  and  skillful  manner.  Witness  our  hands  and  sealtf 
this  February  1st,  1881.'' 

The  breaches  of  this  contract  alleged  were  the  failure  to 
furnish  any  chute  or  screen  at  the  time  for  delivery,  and 
not  until  a  month  and  a  half  thereafter ;  that  defendant 
failed  and  refused  to  furnish  necessary  chutes  and  screens 
to  enable  plaintiffs  to  deliver  according  to  contract ;  that 
defendant  refused  to  furnish  track  scales  or  charcoal  braze. 
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or  to  receive  from  fifty  to  sixty  tons  of  ore  per  day;  that 
it  received  no  regular  amount  per  day,  and  for  many  days 
refused  to  receive  any  at  all ;  that  plaintiffs  were  induced 
to  continue  work  by,  the  promises  of  defendant  to  comply 
with  the  contract,  until  July  15,  1882,  when  plaintiffs  re- 
newed their  request  for  a  compliance,  elected  to  deliver 
the  40,000  tons  of  ore  under  the  contract,  and  so  notified 
defendant,  but  the  latter  refused  further  to  comply  with 
the  contract.  Damages  were  laid  at  $30,000.00.  It  was 
further  alleged  that  plaintiffs,  in  order  to  carry  out  the 
contract,  had  erected  permanent  improvements  on  the  land 
of  defendant,  at  a  cost  of  $1,810  00,  for  which  defendant 
refused  to  pay.  Plaintiffs  also  claimed  compensation  for 
extra  work  in  beating  ore  through  smaller  grates  than  those 
contemplated  in  the  contract ;  and  lastly,  there  was  a  count 
on  an  open  account. 

Defendant  pleaded  the  general  issue,  and,  in  brief,  as 
follows  :  Plaintiffs  never  elected  to  raise  and  roast  the 
forty  thousand  tons,  or  twenty  thousand  tons  in  addition 
to  the  amount  first  named  in  the  contract;  the  attempted 
election  was  not  in  good  faith,  but  merely  to  get  some 
technical  advantage  of  defendant,  and  was  not  made 
within  a  reasonable  time.  Plaintiffs  were  not  damaged  by 
defendant's  failure  to  put  in  track  scales.  By  going  on 
allowing  defendant  to  weigh  the  ore  and  receiving  pay  for 
it,  plaintiffs  waived  the  right  to  demand  the  track  scales, 
or  to  recover  for  failure  to  put  them  in.  The  obligation 
on  the  part  of  defendant  to  receive  the  50  or  60  tons  per 
day  ceased  to  exist  on  and  after  l7th  May,  and  by  reason 
of  plaintiff's  delivering  and  receiving  pay  for  a  less  quan- 
tity than  50  or  60  tons  per  day,  for  a  long  period,  say  fifteen 
naonths,  they  waived  their  right  to  demand  that  it  be  re- 
ceived in  said  quantities.  Defendant,  during  said  fifteen 
months,  was  willing  to  and  did  pay  plaintiffs  for  all  the 
ore  actually  raised  and  delivered ;  it  was  willing  to  pay  for 
all  ore  plaintiffs  actually  raised  and  roasted,  and  had  paid 
them  largely  in  advance  of  the  quantity  actually  raised 
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and  roasted.  Plaintiffs  had  damaged  defendant  by  un- 
skillful mining,  and  leaving  the  ore  bed  in  bad  condition, 
and  by  furnishing  ore  badly  roasted,  and  of  such  quality 
as  to  clog  and  chill  defendant's  furnace  to  its  damage. 
This  was  pleaded  as  recoupment.  PlaintiS^s  were  indebted 
to  defendant  in  a  large  amount,  upon  account,  which  is 
pleaded  as  set<off,  the  balance  appearing  due  defendant 
thereon  being  $1,761.62. 

It  is  unnecessary  to  detail  the  evidence.  The  jury  found 
for  the  defendant  against  the  plaintiffs  $1,198.90  principal. 
Plaintiffs  moved  for  a  new  trial,  on  the  following  grounds: 

(1)  to  (4),  (6.)  Because  the  verdict,  was  contrary  to 
law,  evidence  and  the  charge  of  the  court. 

(6.)  Because  the  court  charged  as  follows :  "  The  de- 
fendant was  bound  by  the  contract  to  furnish  one  track 
scales  at  the  ore-bank.  The  plaintiffs  claim  that  the  de- 
fendant failed  and  refused  to  furnish  such  track  scales,  and 
that,  by  reason  thereof,  they  were  damaged  $500.00,  and 
they  claim  that  they  demanded  such  scales  under  the  con- 
tract of  the  defendant.  If  the  defendant  failed  and  refused 
to  furnish  such  scales,  and  the  plaintiffs  were  damaged 
thereby,  they  would  be  entitled  to  recover  such  damages 
as  they  liave  sustained,  if  they  have  sustained  any  on  this 
account." 

(5a.)  Because  the  court  charged  as  follows :  **  If  the 
plaintiffs,  while  the  ore  was  being  delivered,  acquiesced  in 
the  manner  of  weighing  the  ore  and  in  the  use  of  defend- 
ant's scales  in  Cedartown,  and  did  not  object  thereto  or 
give  defendant  reasonable  notice  that  scales  would  be 
required  as  provided  by  the  contract,  at  the  chute  or  ore- 
bank,  then  they  Would  not  be  entitled  to  recover  damages 
on  this  account,  nor  would  they  be  entitled  to  damages  on 
this  account,  if  they  have  received  credit  for  all  the  ore 
actually  delivered.  The  defendant  in  such  case  was  bound 
to  furnish  the  weights  of  the  ore  to  the  plaintiffs,  if  he  un- 
dertook to  weigh  it  for  them,  and  if  he  did  so  correctly,  no 
damages  can  be  recovered  on  this  account.    If  he  did  not, 
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they  can  recover  for  any  ore  not  credited  to  them  by  the 
defendant." 

(7.)  Because  the  court  charged  as  follows:  "  And  if  the 
plaintiffs  were  not  ready  on  the  Istof  April,  1881,  to  com- 
ply with  their  part  of  the  contract ;  or  if  the  ore  was  then 
and  thereafter,  and  until  July  15th,  1882,  being  mined  and 
received  in  best  (less  ?)  quantities,  and  in  manner  otherwise 
than  as  the  contract  provided  for,  and  if  plaintiffs  acquiesced 
therein,  or  if  the  plaintiffs,  during  the  time,  did  not  simply 
complain  and  did  not  give  the  defendant  reasonable  notice 
that  they  were  standing  on  their  contract,  and  that  he 
would  be  expected  to  receive  daily,  Sundays  excepted, 
from  fifty  to  sixty  tons  of  ore,  then  the  plaintiffs  would 
not  be  entitled  to  recover  damages  on  this  account  for  de- 
fendant's failure  to  receive  such  amount  of  ore." 

(8.)  Because  the  court  charged  as  follows :  "If  the  plain- 
tiffs began  work  for  the  defendant,  and  continued  to  work, 
getting  oro  for  him  in  irregular  and  less  quantities  daily  than 
the  contract  called  for,  and  the  defendant  so  receiving  it 
from  April  1, 1881,  to  July  15, 1882,  and  if  the  plaintiffs 
did  not  reasonably  demand,  monthly  or  otherwise,  the 
performance  of  the  contract,  but  acquiesced  in  what  was 
being  done  during  the  time,  and  received  payments  accord- 
ingly, then  the  plaintiffs  would  not  be  entitled  to  recover 
damages  for  any  deficiencies  on  account  of  ore  not  mined 
and  received  during  that  period." 

(8a.)  Because  the  court  charged  as  follows  :  "  Indefinite 
and  uncertain  complaints  that  the  defendant  was  not  tak- 
ing as  much  ore  as  the  contract  required  to  be  mined  and 
received  during  this  time,  would  not  alone  entitle  the 
plaintiffs  to  recover  on  this  acount.  It  must  appear  that  the 
plaintiffs  during  this  time,  stood  on  their  contract,  and  if 
it  had  been,  and  was  being  departed  from,  notified  de- 
fendant, with  reasonable  certainty,  that  an  extra  chute 
and  screen  and  mure  braze  were  necessary  and  would  be 
required,  and  that  he  would  be  expected  to  receive  from 
fifty  to  sixty  tons  of  ore  per  day,  Sundays  excepted,  and 
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that  the  plaintiffs  were  ready  and  able  and  willing  to 
perform  their  part  of  the  contract,  so  that,  if  ore  was  being 
mined  and  received  in  less  quantities,  and  in  manner 
otherwise  than  as  the  contract  required,  the  defendant 
would  be  put  on  notice  that  the  plaintiffs  were  standing 
on  their  contract,  and  that  he  would  be  expected  to  fulfill 
his  part  thereof,  and  that  the  defendant  thereupon  failed 
and  refused  to  perform  his  part  of  it." 

(9.)  Because  the  court  charged  as  follows  :  ."  If  the  par- 
ties abandoned  the  contract,  then  the  plaintiffs  would  not 
be  entitled  to  recover." 

(10.)  Because  the  charges  of  the  court  embraced  in  the 
grounds  marked  6, 7,8  and  9  do  not  give  the  law  applica- 
ble to  the  facts  as  they  appear  in  the  evidence,  and  do  not 
correctly  statQ  the  legal  rights  and  duties  of  the  parties  to 
the  contract;  and  that  portion  of  the  charge  marked  9 
(in  the  grounds  of  the  motion)  is  not  authorized  by  any 
testimony  in  the  case,  and  all  of  said  charges  are  inconsistent 
with  and  contradictory  to  that  part  of  the  charge  quoted 
in  6th  ground  of  motion. 

(11.)  Because  the  court  charged  as  follows :  "Said  Eaves 
&  Collins  have  the  privilege,  under  the  contract,  of  de- 
livering forty  thousand  tons  on  the  same  terms,  if  they 
should  so  desire,  i.  e.,  twenty  thousand  additional  to  the 
twenty  thousand  contracted  for  in  the  first  part  of  the  con- 
tract. This  provision  of  the  contract  was  not  obligatory 
on  the  defendant  until  the  plaintiffs  should  give  notice  to 
the  defendant  that  they  had  elected  to  raise  Pnd  roast  the 
additional  twenty  thousand  tons,  and  the  plaintiffs  were 
bound  to  give  notice  of  such  election  within  a  reasonable 
time.  A  reasonable  time  would  be  any  time  prior  to  the 
lapse  of  such  time  as  was  necessary  to  deliver  the  first 
twenty  thousand  tons  at  the  rate  of  fifty  or  sixty  tons  per 
day ;  notice  after  that  time  would  come  too  late ;"  and  be- 
cause the  court  failed  to  construe  properly  that  portion  of 
the  contract  attempted  to  be  construed  in  the  part  of  the 


Digit 


ized  by  Google 


'  SEPTEMBER  TERM,  1884.  465 

Xara  A  CoUlxu  vs.  The  Cherokee  Iron  CompAiiy. 

cBarge  above  quoted,  and  nowhere  does  the  court  correctly 
construe  that  portion  of  the  contract. 

^(12.)  Be<iause  the  court  refused  to  charge  as  follows: 
"At  any  time  during  the  progress  of  the  work  (before 
plaintiffs  abandoned  th^  work),  they  had  the  right  to  elect 
in  good  faith  to  raise,  roast  and  deliver,  according  to  the 
contract,  such  quantity  of  ore  as,  together  with  what  had 
been  delivered,  would  make  forty  thousand  tons,  and  if, 
uiider  the  principles  of  law  as  given  you,  you  should  find  ^ 
that  plaintiffs,  by  delivering  ore  in  less  quantities  than 
fifty  to  sixty  tons  per  day  for  a  considerable  time  (fifteen 
or  fifteen  and  a  half  mpnths,  as  you  may  find  frbm  the  tes- 
timony), waived  the  right  to  hold  defendant  liable  for  not 
receiving  the  ore  in  quantities  specified  in  the  contract, 
and  that  they  are  estopped  from  recovering  damages  for 
defendant's  failure  to  receive  the  ore,  as  to  quantity,  ac- 
cording to  the  contract;  in  other  words,  if  you  should  find^ 
that  plaintiffs  have  waived  this  right  as  to  the  ore  previ- 
ously delivered,  that  would  not  affect  the  right  of  the 
plaintifis  to  deliver  what  remained  to  be  delivered  accord- 
ing to  the  contract.*' 

•{12a.)  Because  the  court  refused  to  charge,  as  requested 
inr  writing  by  plaintiffs'  counsel,  as  follows:  "Plaintiffs 
hftd  the  right  to  elect  to  deliver,  and  to  deliver  the  re- 
mainder, according  to  the  terms  of  the  contract  in  all 
respects,  including  the  right  to  deliver  not  less  than  fifty 
tons  per  day.  If  you  believe  that  plaintiffs  proposed  to 
deliver  this  remainder  of  ore  according  to  the  contract,  and 
desired,  and  in  good  faith  intended,  so  to  deliver  it,  and  the 
defendant  declined  to  receive  it,  or  was  unable  to  receive 
it  according  to  the  contract,  and  announced  his  ffurpose 
net  so  to  receive  it,  then  plaintiffs  would  be  entitled  to 
sdch  damages  as  directly  and  naturally  resulted  from  the 
failure  of  defendant  to  carry  out  the  contract,  the  said  dam- 
ages to  be  estimated  according  to  the  rules  for  estimating 
damages  which  have  been,  and  will  be,  given  io  you.  I 
charge  you,  there  could  be  no  waiver  of  the  right  to  deliver 
V  73-81 
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the  ore  previously  delivered,  at  the  rate  of  £fty  or  su^ty  . 
tons  per  day,  if  plaintiffs,  while  delivering  that  ore,  in-^  , 
sisted  that  they  had  the  right  to4eliver  it  at  the  contract 
rate,  from  fifty  to  sixty  tons  per  diay.^ 

(13  )  Because  the  coart  refused  to  charge,  as  requested 
in  writing  by  plaintiffs'  counsel,  as  follows : 

^^  An  estoppel  is  where  one  party  says  or  does  some- 
thing upon  which  the  other  party  ax^ts  to  his  own  prejudicei 
or  the  benefit  of  the  other  party  making  the  statement  €x 
doing  the  thing  which  is  thus  acted  upon. 

To  constitute  such  estoppel,  there  must  be  the  fol- 
lowing elements,  to- wit :  First:  There  must  be  something 
said  or  done  calculated  to  create  an  impres^on  upon  the 
other  party.  Secondly  :  Such  othpr  party  must  act  upon 
iU  Thirdly :  The  acting  thus  induced  must  be  to  the 
prejudice  of  the  party  thus  influenced  to  act,  or  to  the 
benefit  of  the  other  party." 

(13a.)  Because  the  court  refused  to  charge  as  follows: 
*^  If  the  evidence  shows  that  the  defendant  broke  the  con- 
tract by  failing  to  supply  track-scales  or  chutes  as  required 
by  the  contract,  or  in  failing  to  receive  ore  as  required  by 
the  contract ;  and  if  the  plaintiffs  went  to  work  npon  the 
faith  that  these  articles  would  be  supplied  and  the  ore  re- 
ceived as  required  by  the  contoact ;  and  if  the  defendant's 
president,  West,  knew,  or  had  reason  to  believe,  that  they 
did  commence  the  work  open  such  expectation ;  and  ii^ 
after  the  work  was  commenced,  plaintiffs  notified  West 
that  they  desired  the  company  to  comply  with  the  contract; 
and  if  West  promised  compliance,  and  plaintiffs  continoed 
to  work  upon  such  promise,  then  defendant  canned  set  up 
the  fact  that  plaintiffs  continued  the  work  after  sach 
breaches,  as  a  reason,  by  way  of  estoppel  or  otherwise, 
against  th^r  claim  for  damages  for  such  breach  or 
breaches." 

(14.)  Because,  if  the  charge  of  the  court  embraced  in 
the  7th  and  8th  groands  above  is  correct  law«s  far  as  it 
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gops,  it  18  only  the  law  favorable  to  defendant's  theory  of 
ti^e.  case,  and  his  view  of  the  evidence,  and  applicable  to 
ttift  emdence  introduced  by  defendant;   and  said  twt>° 
enlarges  wene  not  Battoft  aad  modified  as  requested  by 
plaintifis-  coaasel,  and  set  out  in  gfooiid  marked  (18a.) 
above  taken,  which  modification, plaintiffs'  counsd  insisted,' 
was  required  by  plaintiffs'  testimony,  and  which  view  of 
the  lav  was  authorized  by  plaintiffs'  theory  of  the  case, 
and  sustained  by  the  evidence  introduced  by  them. 

(15.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  ^'  The  several  items  la  the  last  part  of  the  defend* 
ant's  account,  under  date  of  I>ecember  1,  1882,  headed, 
'To  Sunday  items  for  delivery,  etc.,  of  ore  which  E.  &  0. 
failed  to  deliver,'  were  admitted  in  evidence,  in  connection 
with  other  proof  on  tiie  subject,  as  one  of  the  methods  of 
enabling  you  to  find  the  amount  of  ore  and  the  value 
tiiereof,  whidi  it  is  said  was  left  by  plaintiffs  on  the  15th 
July,  1882,  in  an  unfinished  condition,  when,  it  is  said,  they 
abandoned  the  mines.  It  is  said  that  parts  of  the  two  kilns 
of  this  ore  so  left  were  unroasted,  and  the  kilns  had  to  be 
completed  and  burned,  and  this  work  was  necessary  to 
pisepare  the  ore  for  use ;  and  also  the  unbumed  -could  not 
be  well  valued  until  this  was  done.  See  how  much  labor 
and  ore  was  added  to  these  kilns ;  whether  such  addition 
was  done  at  reasonable  costs,  not  to  exceed  the  contract 
piie^.  If  such  was  1^  case,  then,  as  one  of  the  methods 
of  finding  the  valoe  of  the  umroasted  ore  so  left  at  the  mine, 
you  may  take  this  evidence  into  consideration.  You  are 
not  bound  to  find  the  value  of  this  ore  in  this  way.  You 
may  find  its  value  in  any  way  authorized  by  the  evidence. 
TJtiis  is  but  one  mode  of  doing  so,  the  items  referred  to  be- 
ing  what  it  cost  defendant  to  put  said  ore  in  condition  to- 
be  delivered,  and  of  delivering  it  on  the  cars.-' — ^The  objec- 
tion to  this  charge  was  thus  stated :  ^'  It  was,  in  effect,  al- 
lowing defendant  to  do  something  for  plaintiffs,  and  give  in 
evidence  what  it  cost  him  to  do  it,  when,  if  plaintiffs  were 
properly  ehargeable  with  it  at  all,  what  it  was  reasonably 
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worth  to  do  the  work  should  have  been  the  evidence  by 
which  to  fix  the  amount  of  the  charge,  and  not  what  it 
cost  to  do  it,  or  what  was  paid  for  it.'* 

(17.)  Because  the  court,  over  the  objection  of  plaintiffs' 
counsel,  permitted  a  witness,  Kendrick,  to  testify  in  refer- 
ence to  preparing  the  ore  plaintiffs  left  at  the  mine  nn- 
joasted  for  delivery,  and  the  cost  of  delivering  the  same, 
and  of  delivering  the  ore  they  left  prepared.  That  it  took 
325  days'  free  labor  at  $1.00  per  day,  and  123  quarter  days' 
convict  labor  at  $1.00  per  day,  and  43  days'  hauling  ore 
with  four  mules,  and  cost  $172.00 ;  it  was  worth  that ;  one 
«day's  hauling  with  two  mules  and  wagon,  12  cords  of  wood, 
^1.00  per  cord ;  the  use  of  crow-bars,  picks,  etc.;  $120.00 
for  two  months'  service  of  witness,  at  $60.00  per  month — 
.dl  this  was  certainly  necessary  to  be  done  to  deliver  the 
•ore  (an  exact  copy  of  questions  and  answers  appears  in 
the  motion);  and  that  the  court  refused  to  rule  out  this 
itestimony  upon  motion  of  plaintiffs'  counsel. 

(18.)  Because  the  court  failed  to  give  the  jury  any  rule 
ifor  estimating  damages  other  than  that  in  the  charge. 

(19.)  Because  the  court  failed  to  instruct  the  jury  as 
te  plaintiffs'  rights,  growing  out  of  the  failure  of  defendant 
to  receive  any  ore  for  47  days  after  Ist  April,  1881,  other- 
wise than  as  the  charge  shows. 

,  (20.)  Because  the  court  failed  to  notice  in  his  charge  the 
claim  of  plaintiffs,  as  set  out  in  his  declaration  for  perma- 
nent improvements  made  by  plaintiffs,  by  grading,  build- 
ing roads,  etc.,  on  defendant's  ore-bed. 

•  The  judge,  on  hearing  the  motion,  ordered: 

*'  That  a  new  trial  be  granted  in  said  case,  unless  defendant's  coun- 
sel do  write  off  from  said  verdict  the  sum  of  four  hundred  dollani  from 
the  principal  sum,  the  same  being  allowed  for  the  onroasted  ore  left  by 
the  plaintiffs  at  the  mine,  which,  if  he  shall  do,  a  new  trial  is  refused." 

Defendant's  attorneys  wrote  off  the  amount  required, 
a|id  thereupon  the  plaintiffs  excepted. 

MoOuTCHEN  t&  Squmatb;  M.  R.  Stansell,  for  plaintiffs 
in  error. 
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I.  F.  Thompson;  E.  N.Broylbs;  Underwood  &  Rowell, 
for  defendant. 

Jackson,  Chief  Justice. 

On  a  careful  examination  of  this  record,  we  are  unable 
to  see  clearly  that  the  ends  of  justice  demand  a  new 
trial.  The  parties  are  at  issue  on  the  facts,  and  the  jury 
a«id  presiding  judge  haying  determined  them  in  favor  of 
the  defendant,  the  version  given  the  defendant  must  be 
jissumed  by  us  as  true.  That  settles  the  question  made 
in  the  grounds  of  the  motion  in  respect  to  the  verdict  be- 
ing contrary  to  the  charge  and  law  and  evidence,  etc. 

The  charge  sent  up  in  full  in  the  record  appears  to  be  a 
plain,  full  and  complete  presentation  of  the  issues  before 
the  jury  and  the  law  bearing  thereon.  The  errors  assigned 
on  portions  of  it  and  the  refusals  to  charge  other  points, 
read  in  connection  with  it,  contain  no  substantial  errors 
which  demanded  a  new  trial. 

Stress  is  particularly  laid  by  the  very  able  counsel  who 
argued  the  case  before  this  court  for  the  plaintiffs  in  error 
upon  the  charge  in  respect  to  the  waiver  of  the  strict 
♦terms  of  the  contract  by  the  conduct  of  plaintiffs  in  work- 
ing under  it.  The  contract,  for  instance,  required  scales 
;to  be  furnished  at  the  point  where  the  iron  ore  was  to  be 
delivered  on  the  railway,  and  the  judge  charged,  if  it  was 
.weighed,  and  fairly  weighed  at  another  point,  and  the 
plaintiffs  acquiesced  in  it  by  receiving  the  weights  and 
the  monthly  payments  which  they  called  for,  then,  on  the 
principle  of  waiver,  the  plaintiffs  could  not  recover,  because 
the  scales  were  not  furnished  at  the  place  agreed  on,  but 
at  another  place  the  iron  was  weighed.  Besides,  on  this 
jpatter  the  court  did  charge  that  if  damaged  by  it,  plain^ 
;tiffs  could  recover;  that  is,  if  the  weight  was  incorrect. 
^  So,  too,  the  contract  required  a  sufficient  number  of 
^hates  and  screens  to  enable  plaintiffs  to  furnish  fifty  tons 
a  day  at  the  road-  The  judge  charged  to  the  effect  that  if 
^his  wasjiequiescedin  for  soma  months,  from  time  to  time, 
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"With  iRonthly  settlements,  the  plaintiffs  were  debarred  by 
this  conduct  from  recovery,  unless  they  notified  the  de- 
fendant that  thenceforth  they  would  stand  literally  on  the 
contract.  And  the  same  principle  was  applied  to  plain- 
tiffs' conduct  in  not  being  prepared  each  day  with  that 
number  of  tons  to  be  delivered,  and  the  defendant's  not  be- 
ing ready  to  take  them  every  day,  that  such  a  departure 
from  the  strict  terms  of  the  contract,  acted  on  in  this  way, 
would  forbid  recovery  for  such  failure  until  notice  was 
given  that  thenceforth  plaintiffs  would  insist  on  their  con- 
tract. The  point  is  specially  emphasized  that  the  judge 
charged  in  effect  that  mere  indefinite  complaint  would  not 
b3  sufficient  notice,  but  it  must  be  distinct  and  emphatic, 
impressing  on  the  defendant  that  thenceforth  the  contract 
was  required  to  be  enforced  strictly. 

The  view  this  court  takes  of  it  is  this :  When  a  contract 
is  in  writing,  each  party  has  a  right  to  expect  the  other  to 
do  precisely  what  he  promises ;  but  if,  in  the  course  of  th^ 
iBxecution  of  its  terras — the  carrying  them  into  practical 
execution  in  a  continuous  business — some  of  those  termd 
are  departed  from  and  money  is  paid  and  received  on  that 
departure  for  some  time,  then  before  the  one  can  recover 
from  the  other  for  failure  to  pursue  the  letter  of  the  agree- 
menty  he  must  notify  him  with  clearness  of  his  purpose 
thenceforth  to  stand  on  the  original  contract.  Until  such 
Botice,  the  departure  is  a  sort  of  new  agreement.  2  Whar- 
ton on  Contracts,  p.  870,  n.;  2  Oamp.  R.,  530.  The  rule 
laid  down  in  the  charge  of  the  court  applied  to  the  facts 
before  it  strikes  us  as  sound  sense,  and  therefore  good  law. 

It  is  also  insisted  that  the  court  erred  in  charging  that 
if  the  parties  abandoned  the  contract,  there  could  be  no 
recovery  by  the  plaintiffs.  The  suit  is  for  breach  of  con- 
tract ;  abandonment  by  both  sides  would  seem  to  preclude 
either  from  complaining  of  a  breach  when  both  agreed  to 
quit.  54  Am.  Dec.,  480 ;  2  Pars,  on  Oont.,  6  ed.,  677  to 
681. 

But  it  is  insisted  that  there  is  no  evidence  to  authoriso 
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the  charge.  It  may  not  be  clear  that  the  parties  intended 
to  abandon  it,  but  there  is  perhaps  enough  to  base  a  charge 
upon  it    If  ooi,  it  hsurdly  hurt  the  plaintiff. 

The  plaintiff  in  error  urges  also  that  the  court  erred 
touching  the  right  of  plaintiff  to  recover  damage  for  the 
second  lot  of  twenty  thousand  tons  which,  by  the  contract, 
he  could  elect  to  furnish.  The  court  charged  to  the  effect 
that  notice  that  plaintiffs  had  elected  must  be  given  pend- 
ing the  time  necessary  for  them  to  complete  the  first  20,- 
000  tons  at  50  tons  a  day,  such  being  a  reasonable  time. 

Certainly,  it  seems  to  us,  the  other  side  to  the  contract 
ought  to  have  some  notice  of  this  election,  in  order  to  em- 
ploy others,  if  these  did  not  elect;  or  to  prepare  to  receive 
the  iron  if  they  did«  And  the  reasonable  time  fixed  by 
the  court  is  the  very  longest  that  could  be  allowed  the 
•  plaintiffs,  to  wit,  the  whole  of  the  time  it  would  take  them 
by  the  contract  to  deliver  the  first  20,000  tons.  Certainly 
the  time  allowed  could  not  be  complained  of  by  the  plain- 
tiffs. 

The  judge  below  having  given  this  case  a  thorough  ex- 
amination, and  having  granted  a  new  triaU  unless  the  de- 
fendant would  write  off  a  large  part  of  the  verdict  which 
.the  jury  gave  it  as  set-off,  and  thus  having  shown  the 
.  thoroughness  of  his  investigation  of  the  facts,  and  having 
approved  the,  verdict  with  that  part  written  off,  and  having 
given,  we  think,  a  fair  charge,  and  the  plaintiffs  in  error 
having  shown  this  court  no  substantial  error  of  law,  our 
duty  is  to  affirm  the  judgment.  It  may  be  well  to  add, 
that  in  the  charge  the  judge  applies  the  same  doctrine  of 
waiver  to  the  defendant  in  its  complaint  of  bad  and  un- 
skillful work  by  the  plaintiffs  and  its  effort  to  recover 
therefor. 

Jud^ent  affirmed* 
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leUrt_870l 

Suit  for  the  destatiction  of  an  oil  painting  by  a  railroad,  oyer  winch 
it  was  shipped  y  was  brought  by  the  sister  of  the  owner  and  con- 
signee, and  on  the  trial  she  testified  that  her  brother  had  suffered 
her  to  keep  the  picture  until  called  lor,  and,  if  he  never  did  so, 
it  was  to  be  her  property,  it  being  an  heirloom  in  the  family  and 
prized  by  her  on  that  account,  and  that  she  was  responsible  for 
its  delivery  to  him : 

Held,  that  the  plaintiff  had  no  property,  general  or  special,  in  the 
plctore,  but  was  a  mere  borrower,  and  could  not  sue  in  her  own 
.  name ;  but  an  action  for  the  destruction  of  the  picture  should 
have  been  brought  in  the  name  of  the  owner. 

(a.)  A  borrower  .acquires  no  property  in  the  thing  loaned,  but  only 
the  right  to  possess  and  use  it ;  and  for  any  interference  with  that 
right  ho  may  maintain  an  action. 

.(6.)  In  all  cases  of  bailment,  where  the  property  is  in  possession  of 
the  bailee,  and  a  trespass  is  committed  during  the  continuance  of 
the  bailment,  this  gives  the  bailee  a  right  of  action  for  the  inter- 
ference with  his  special  property,  and  a  concurrent  right  to  the 
owner  or  bailor,  for  the  interference  with  his  general  property. 

(c.)  A  carrier  cannot  dispute  the  title  of  the  party  delivering  goods 
for  transportation,  by  setting  up  title  in  himself  or  in  a  third  per- 
son,  which  is  not  being  enforced  against  him ;  but  such  is  not  the 
case  here. 
January  2\  188S. 

Actions.  Damages.  Title.  Parties.  Oarriers.  Rail- 
roads. Bailments.  Borrowing.  Before  Judge  Hammond. 
Fulton  Superior  Court.    March  Term,  1884. 

Reported  in  the  decision. 

RoBBKT  B.  Trippr,  for  plaintiff  in  error. 

JiJLius  L.  Brown,  for  defendant. 

Hall,  Justice. 

The  plaintiff  brought  suit  in  a  justice's  court  against  the 
defendant  for  one  hundred  dollars  ^^  damages  to  personal 
property."  The  cause  of  action  attached  to  the  justice's 
summons  was  for  injury  and  damage  done  in  destroying 
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an  oil  painting  representing  Tallulah  Falls,  and  for  injury 
to  the  frame  of  said  picture,  «aid  package  having  been  re- 
ceived for  transportation  as  freight  by  the  Western  and  At- 
lantic Railroad  at  Eing8ton,Oa.,  to  be  transported  to  Atlan- 
ta, Gra.,  $100.00.  The  justice  awarded  judgment  to  the 
plaintiff  for  the  amount  sued  for,  and  from  this  judgment 
an  appeal  was  taken  to  the  superior  court  of  Fulton  county. 
On  the  appeal  trial,  a  freight  receipt  given  by  the  agent 
at  Rome,  Ga.,  to  Daily  for  the  picture  in  question,  to  be 
shipped  from  that  point  to  Atlanta,  and  consigned  to  R. 
,  G.  Lockhart,  was  put  in  evidence  by  the  plaintiff.  It  was 
shown  that  the  package  containing  the  picture  was  in  good 
order  when  delivered  at  Kingston  to  the  defendant ;  when 
it  reached  Atlanta,  the  painting  and  frame  were  both  de- 
molished to  such  an  extent  as  to  be  utterly  worthless ;  the 
value  was  proved.  The  plaintiff  proved  that  the  picture 
belonged  to  her  brother,  who  had  suffered  her  to  keep  it 
until  he  called  for  it,  and  if  he  never  did  so,  it  was  to  be 
her  property.  She  further  testified  that  she  was  respon> 
sible  for  its  delivery  to  him.  At  the  close  of  the  testi- 
mony, a  non-suit  was  moved  and  granted  by  the  court,  and 
to  this  judgment  the  plaintiff  excepted. 

The  picture  was  an  heirloom  in  the  plaintiff^s  family, 
and  was  prized  by  her  on  that  account ;  she  does  not  ap- 
pear to  have  derived  any  revenue  by  exhibiting  it ;  it  was 
entrusted  to  her  for  safe  keeping  and  for  her  personal 
pleasure  and  for  the  gratification  it  afforded  herself  and 
friends ;  she  had  no  property,  either  general  or  special,  in 
it,  and  in  her  own  name  could  maintain  no  action  for  its 
loss  or  destruction.  The  action  should  have  been  brought 
in  the  name  of  the  owner.  The  plaintiff  was  only  a  bor- 
rower, (29  Oa  ,  356),  and  acquired  no  title  in  the  picture 
loaned ;  her  right  was  to  possess  and  use  it,  and  for  any 
interference  with  that  right  she  might  maintain  an  action. 
Code,  §2129.  In  all  cases  of  bailment,  where  the  prop- 
erty is  in  possession  of  the  bailee,  and  a  trespass  is  com^ 
mitted  during  the  continuance  of  the  bailment,  this  giyei^ 
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the  bailee  a  right  of  action  for  interference  with  his  special 
property,  and  a  concnrrent  right  to  the  owner  or  bailor  for 
the  interference  with  his  general  property.  Code,  §§9030, 
2091,  2141. 

It  is  admitted  that  a  earner  cannot  dispute  the  title  of 
the  party  delivering  goods  for  transportation  by  setting 
up  title  in  himself,  or  a  title  in  third  persons,  which  is  not 
being  enforced  against  him.  Code,  §2476  and  citations. 
But  that  is  not  this  case;  he  sets  up  no  adverse  claim; 
does  not  refuse  to  deliver  the  property  to  the  consignee. 
The  plaintiff  herself  shows  that  she  has  no  interest  in,  or 
title  to,  the  property  which  has  been  damaged,  and  for 
which  she  asks  to  recover  compensation.  The  non-suit 
^as  properly  awarded,  because  it  appeared  from  her  own 
evidence  that  she  had  no  right  to  maintain  the  suit. 

Judgment  affirmed. 


mo  817  Barbour,  administratrix,  vs.  Albany  Lodge,  No.  24*  Frbi 

'^fi^'  ^^^  AccEpTBD  Masons  et  al. 

115    79iV| 

73  ^74|  1.'  Some  person  must  be  sued,  either  natural  or  artificial.    When 

^^  ~^i  ^^^^  ^^  broaght  against  *'  Albany  Lodge,  No.  24,  Free  and  Ac- 

124  648^  cepted  Masons"  and  ''Albany  Chapter,  No.  15, Royal  Arch  Ma- 

'di2«  *2«'  sons,"  without  alleging  either  that  tbe  defendants  were  corpora- 

'  tions,  or  that  the  members  were  partners,  so  as  to  be  sued  as  socb* 

there  was  no  party  defendt^nt,  and  a  demurrer  was  properly  aoa- 
tained. 
2.  No  person  being  sued,  no  case  was  in  court,  and  there  was  nothing 
to  amend  by. 
September  1ft.  1884. 

Parties.  Corporations.  Amendment.  Before  Jadge 
BowsR.    Dougherty  Superior  Oourt.    April  Term,  1884. 

E.  L.  Barbour,  as  administratrix  of  S.  L.  Barbour,  brought 
complaint  in  the  statutory  form,  alleging  as  follows : 

"That  Albany  Lodge,  No  24,  Free  and  Accepted  Masons,  and  Al- 
bany Chapter,  No.  15.  Boyal  Arch  Masons,  of  said  county,  the  names 
of  the  parties  composing  which  lodges  are  unknown  to  petitioner,  but 
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Barbour,  adminisCnUrlx.  «f.  Albunj  Lodj^  No.  :M,  FrMand  Aooepted  MaiMM  et<d, 

which  she  prays  leave  to  insert  herein  [  when  j  ascertained,  and  that 
the  presiding  officers  be  required  to  disclose  in  their  answer  to  this 
suit,  are'  indebttsd  to  your  pe^tioner,  as  such  administratrix,  in  the 
principal  sum  of  $100  and  interest  on  said  snm  from  January  1,.  1860, 
all  on  a  paper  issoed  by  said  loJge,  a  copy  of  which  is  attached, 
whi(!h  said  defendant  refuses  to  pay. 

''  Wherefore  your  petitioner  prays  process  may  issne  requiring  the 
said  defendant  to  be  and  appear  at  the  next  court  aforesaid  to  answer 
your  petitioner's  complaint." 

The  paper  attached  to  the  declaration  was  as  follows : 

"Albany,  Ga.,  Jan.  1st,  1860. 
"flOO.     Received  of  Samuel  L.  Barbour,  one  hundred  dollars, 
being  his  subscription  to  the  building  fund  of  Albany  Lodge,  No.  24, 
F.  and  A.  M.,  and  Albany  Chapter,  No.  15,  of  R.  A.  M.,  for  the  pur- 
pose of  purchasing  and  fitting  up  the  third  story  of  Mayer's  building, 
comer  of  Broad  and  Washington  streets,  Albany,  Ga.,  for  Masonic 
purposes,  conditioned  on  the  part  of  said  Lodge  and  Chapter,  that 
they  pay  annually  to  said  Samuel  L.  Barbour,  seven  per  cent  inter- 
est, and  pro  rata  of  the  proceeds  of  said  Lodge  and  Chapter,  not  oth- 
ers isc  appropriated. 
"F.  M.  Thompson,  H.  P.    )  Albany 
'•James  M.  Mercer,  K.       •>•  Chapter, 
'•Geo,  B.  King, pro  Urn.  S.)  No.  J 5. 

" T.  H.  Johnston,  W.  M.     )    Albany 
*'J.  J.  Park,  S.  W.  V  Lodge, 

"  S.  F.  deGraffenreid,  J.  W. )  No.  24." 

When  the  case  was  called  for  trial,  the  defendants  de- 
marred  ore  tenuB  to  the  declaration,  on  the  following 
grounds : 

(1.)  The  names  of  the  parties  composing  the  defendants 
were  not  set  oat  therein.  (2.)  The  discovery  sought  therein 
was  not  sufficient.  (3.)  The  debt  was  barred  by  statute 
limitations,  on  it  face.  (4.)  They  were  not  incorporated 
companies,  and  the  contract  sued  on  did  not  show  the  de- 
fendants were  liable  thereon.  (5.)  The  judge,  on  his  own 
motion,  suggested:  "The  declaration  did  not  show  any 
legal  succession  between  the  parties  contracting  and  sued, 
neither  by  charter  nor  by  the  purposes  and  objects  of  the 
associations  being  recorded,  according  to  law,  in  the  clerk's 


During  the  hearing  of  the  demarrer,  the  plaintiff  asked 
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the  court  to  require  the  defendants  to  file  a  list  of  all  the 
names  composing  the  lodges,  which  the  court  refused.  The 
plaintiff  then  offered  to  amend  her  declaration  in  writing, 
by  adding  ^'  when  "  between  the  words  "  herein  "  and  "as- 
certained," ahd  by  adding  the  following  words  : 

.  "  And  that  the  contract  sued  od  was  the  act  and  deed  of  the  said 
lodges*  by  their  duly  authorized  aj^ents  and  servants,  and  that  the 
same  has  since  been  duly  and  legally  ratified  by  said  lodges,  in  the 
a(iceptance  and  use  of  the  property  for  which  said  contract  was  created, 
and  tl\at  they  are  now  in  the  possession,  use  and  enjoyment  of  said 
property.  And  petitioner  further  shows  that  said  lodges  annually 
elect  officers  who  succeed  those  last  in  office,  and  that  the  members 
of  said  lodges  have  changed  since  the  making  of  said  contract ;  and 
she  prays  that  a  judgment  may  be  entered  so  as  to  condemn  the 
the  property  for  which  said  contract  was  made,  to-wit,  the  property 
set  out  in  said  contract." 

The  court  refused  both  said  amendments,  and  sustained 
the  demurrer.    Plaintiff  excepted. 

D.  H.  Pope,  for  plaintiff  in  error* 

^    H.  Morgan,  for  defendants. 

Jackson,  Chief  Justice. 

This  was  an  ftctioii  brought  by  E.  L.  Barbour,  adminis- 
tratrix, against  Albany  Lodge,  No.  94,  Free  and  Accepted 
Masons,  and  Albaby  Chaptet,  No.  15,  Boyal  Arch  Masons. 
Defendants  demurred,  on  the  ground,  among  others,  that 
nobody  was  sued  ;  it  was  sustained,  and  plaintiff  excepted. 
It  was  not  alleged  that  defendants  were  corporations,  so  as 
to  be  liable  as  such,  nor  were  the  Masons  alleged  to  be 
partners^  so  as  to  be  sued  as  such,  not  a  single  partner  or 
penson  being  named* 

,  1.  Some  person  must  be  sued,  either  natural  or  artificial. 
No  person  is  sued  in  this  complaint ;  therefore  the  demur- 
rer was  good. 

2.  No  person  being  sued,  no  case  was  in  court,  and  there 
fiTMDQlhing'to  aiuend  by.  . 

Judgment  affirmed. 
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WlDgfleld,  trustee,  et  al.  v8.  Rhea,  cashier. 

WiNGFiELD,  trustee,  et  al.  vs.  Bhba,  cashier,  tTThI 

,119   8941 

1 .  Equity  will  enforce  the  collection  of  a  judgment  at  law  against  a 
-  married  woman,  rendered  on  a  promissory  note  of  herself  and 

hnsbandy  out  of  the  income  of  a  trust  estate  for  her  use  during  lilei 
and  remainder  to  her  children. 

2.  A  married  woman  having  a  separate  estate  and  making  a  note, 
when  sued  thereon,  must  then  defend  like  other  litigants,  or  she 
loses  her  right  of  defence,  unless  by  reason  of  fraud,  want  of  ser- 
vice or  other  equitable  ground,  the  judgment  itself  was  wrongfully 
obtained.  After  judgment  against  her,  she  cannot  set  up  that  the 
con  ideration  of  the  note  was  the  debt  of  her  husband,  and  that 
she  was  his  surety. 

Deoemb.r  21.  1884. 

Husband  and  Wife.  Married  Women.  Judgments. 
Promissory  Notes.  Equity.  Trusts.  Injunction.  Before 
Judge  Branham.  Floyd  Superior  Court.  September 
Term,  1884. 

Rhea,  cashier,  filed  his  bill  against  Wingfield,  trustee, 
and  Mrs.  M.  E.  Wingfield,  alleging  that  the  former  was 
trustee  for  the  latter  for  life,  with  remainder  over  to  her 
children ;  that  he  had  obtained  a  judgment  against  Mrs. 
Win^eld  and  M.  P.  Wingfield  jointly  for  $100.00  princi- 
pal,  besides  interest  and  costs;  that  the  trust  property 
brought  an  annual  income  of  $600.00 ;  that  Mrs.  Wing 
fiield  bad  no  other  property,  and  the  trustee  had  very  little 
property.  The  prayer  was  to  enjoin  the  trustee  from 
paying  the  income  to  Mrs.  Wingfield,  and  to  have  it  ap- 
plied to  the  complainant's  judgment;  also  that  a  receiver 
be  appointed,  and  for  subpoena. 

Both  defendants,  answered  the  bill,  antd  by  way  of  de-  , 
fence  set  up  that  the  trustee  was  no  party  to  the  case  > 
wherein  the  judgment  was  rendered,  and  tKe  trust  estate  » 
was  not  liable ;  that  the  property  had  brought  $600.00  a  ; 
year,  but  during  the  then  current  year,  it  had  brought  ) 
nothing; '  and  thalk  the  income  Was  required  to  supply 
Mrs.  Wingfield  and  her  children  with  the  necessaries  ot  i 
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life ;  also  that  the  debton  which  the  judgment  was  founded 
was  the  debt  of  Mrs.  Wmg&eld?a  knjibwii,  Mii  tksfc  fiesdMr 

she  nor  the  trust  estate  was  interested  therein. 

On  the  hearing,  the  chaneellor  granted  the  injunctioB, 
and  ordered  the  trustee  to  hold  in  his  hands,  as  receiver, 
a  suflScient  amount  from  the  income  of  the  property  to 
pity  the  principal,  interest  and  costs  due  on  complainants 
judgment    Defendants  excepted. 

Underwood  &  Rowell,  for  plaintiffs  in  error. 

C.  N.  Featherston,  for  defendant. 

Jackson,  Chief  Justice. 

The  questions  made  in  this  record  are,  whether  equity 
will  enforce  a  judgment  at  law  against  a  married  woman, 
rendered  on  a  promissory  note  of  herself  and  husband,  out 
of  a  trust  estate  for  her  use  during  life,  and  remainder  to 
her  children ;  and  whether  she  is  concluded  by  the  judg- 
ment at  law  on  the  note  from  the  defence  that  the  consid- 
eration of  the  note  was  the  husband^,  and  that  she  was 
his  surety. 

1.  Both  questions  have  been  answered  by  abjudications 
of  tJiis  court, — ^the  first,  in  the  case  of  Roberty  trustee^ 
et  al  m.  N.  <&  A.  F.  Tift,  60  (?«.,  666,  and  63  Id.,  260, 
Kupferman  v^.  McOehee,  trustee,  et  al.,  where  it  was  held 
that  the  income  of  the  trust  estate  of  the  life  tenant  could 
be  reached  in  equity  to  pay  the  debt  of  the  life  tenant 
lii  the  case  at  bar,  the  carpus  of  the  trust  estate  is  some 
twelve  thousand  dollars  and  the  income  six  hundred,  while 
the  judgment  is  less  than  two  hundred.  In  justice  and 
equity,  it  ought  to  be  paid  by  the  income  of  the  wife's  trust 
estate  for  life,  if  it  be  not  her  husband's  but  her  own  debt, 
and  the  principles  ruled  in  the  cases  cited  cover  and  con- 
trol the  point 

2.  Oan  she  set  Up  that  the  debt  is  not  hers  but  her  hus- 
band's, after  judgoEient  at  law  that  it  is  hers  ?    This  point 


Digit 


ized  by  Google 


SEPTEMBER  TERH,  1884.  479 

The  City  of  Aflanta  w.  Dorscy. 

was  virtually  settled  in  tke  case  of  Lewis  m,  Ounn^  63  Ga., 
642,  where  it  was  held  that,  having  had  her  day  in  court, 
and  having  failed  to  make  defence,  the  judgment  concludes 
her.  And  such  must  be  tlie  law.  A  married  woman, 
having  a  separate  estate,  and  making  her  note,  when  sued 
thereon,  must  defend  like  other  people  then,  or  she  loses 
her  defence,  unless  by  fraud,  or  want  of  service,  or  other 
equitable  ground,  the  judgment  itself  was  wrongfully  ob- 
tained. Any  defence  she  could  have  made  on  the  trial 
must  be  made.    63  Oa.^  642 ;  60  Id.^  189. 

See  also  Mashburn  vs.  Oouge^  61  Oa.^  612,  wfa^re  the 
promissory  note  was  joint  by  husband  and  wife,  as  in  the 
case  at  bar,  and  the  judgment  on  it  at  law  was  held  to  con- 
clude the  wife  from  afterwards  setting  up  the  defence  that 
she  was  surety  for  her  husband,  which  decides  the  identi- 
cal point  under  consideration  here. 

Judgment  affirmed.  {^  ^1 

73    47^1 
111  JTOJ 

The  City  of  Atlanta  xs.  Dobsbt. 

A  wife,  altiiough  livii%  with  her  husband,  may  sae  and  recover  in  her 
own  name  for  a  tort  committed  to  her  person  oaosiBg  physical  in- 
jury to  her. 

(a. )  Section  1755  of  the  Code,  in  so  far  as  it  restricts  the  right  of  a 
Hiarried  woman  to  sae  in  snch  a  case,  is  modified  by  section  1754. 
■nbriMxy  7,  isn. 

Husband  and  Wife.  Parties.  Actions.  Before  Judge 
DoB8EY«    City  Oourt  of  Atlanta.    December  Term,  1888. 

Reported  in  the  decision. 

£.  A.  AironB4  W.  T.  Nkwvan,  {(x  plaintiff  in  error. 

JoHH  MiLLsnas;  Hatgood  &  Maatik,  for  defendant 

jACKScm,  Chief  Justice. 

Jlatilda  Dorsey  brought  suit  against  the  city  of  Atlaata 
for  damages,  for  ii\|uries  to  her  person  by  falling  into  an 
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opening  in  the  sidewalk  on  one  of  the  streets  of  the  city, 
which,  she  alleged,  was  negligently  uncovered  and  nn- 
gaarded.  On  the  trial,  the  evidence  of  plaintiff  showed 
that  she  was  a  married  woman,  living  with  her  husband 
at  the  time  of  the  accident,  when  suit  was  brought,  and  at 
the  time  of  the  trial. 

'  When  this  evidence  came  out,  by  consent  of  counsel, 
the  case  was  suspended  and  a  motion  made  for  a  non^suit 
on  the  evidence  then  in,  on  the  ground  that  the  right  of 
action  for  the  iiyury  received  was  in  the  husband.  After 
argument,  the  court  granted  the  non-suit. 

'  Subsequently,  during  the  same  term,  plaintiff  moved  to 
reinstate  her  case,  and  the  court,  after  argument,  granted 
the  motion,  and  reinstated  the  case.  To  this  judgment, 
reinstating  the  case,  defendant  excepts. 

The  single  question  presented,  therefore,  in  this  case  is, 
can  a  married  woman,  living  with  her  husband,  sue  for  a 
tort,  being  a  physical  injury  to  her  person,  in  her  own 
name? 

In  57  (?a.,  252,  this  court  held  that  the  husband  could 
sue  and  join  the  wife  in  the  action.  The  point  now  is,  can 
the  wife  sue  alone  f 

By  the  Oode,  §1754,  following,  the  constitution  of  1868, 
or  according  with  it,  all  property,  real,  personal  or  choses 
in  action,  are  made  the  separate  property  of  the  wife,  and 
all  property  given  to,  inherited  or  acquired  by  the  wife, 
during  coverture,  is  vested  in  hejr. .  WTiat  property  during 
coverture  is  thus  vested  in  her?  That  enumerated  in  the 
first  paragraph,  to- wit,  real,  personal  or  choses  in  action. 
So  that  a  chose  in  action  acquired  by  the  wife  during  cov- 
erture is  made  her  sepiUrate  property,  and  if  so,  of  course 
she  can  aue  for  it. 

Is  Ihe  right  of  action  for  a  tort  a  chose  in  action  ? 

By  the  Oode,  §2248,  it  is  declared  that  «  for  every  in- 
jury done  by  another  to  person  or  property,  the  law  gives 
a  Vight  to  recover,  and  a  remedy  to  enforce  it;  such  a  right 
is'a  chose  in  action,  and  such  a  remedy  is  an  action  or  suit 
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aHaw.'*  l^ierefore,  this  being  an  injury  to  her  person,  is  a 
chose  in  action  of  hers,  and  she  may  sue  fpr  it.    Nor  does 
either  section,  1755  or  2960  of  the  Code,  deprive  her  of 
this  right.    The  husband  may  recover  for  it,  it  is  true,  as 
was  held  in  57  <?«.,  252 ;  but  when  recovered  by  that  mode 
of  suit,  the  amount  recovered  is  hers.    "  Every  person  may 
recover  for  torts  committed  to  himself,  or  his  wife,  or  his 
child,  or  his  ward,  or  his  servant,"  is  the  declaration  of 
the  law  in  section  2960  of  the  Code.     But  can  the  guard- 
ian pocket  what  he  recovers  for  the  tort  to  his  ward  ?    To 
put  the  question  is  to  answer  it.     Surely  he  must  account 
to  the  ward  for  it    Section  1755  enacts  that  "  if  a  tort  be 
committed  upon  the  person  or  reputation  of  the  wife,  the 
husband  may  recover  therefor ;  if,  however,  the  wife  were 
living  separate  from  the  husband,  she  may  sue  for  such 
torts,  and  also  torts  to  her  children,  and  recover  the  same 
to  her  use.    In  like  manner,  when  separated  from  the 
husband,  she  may  enforce  contracts  in  reference  to  her 
own  acquisition."    It  is  contended  by  the  able  counsel  for 
the  city  that  thus  it  is  enacted  she  can  only  recover  for 
torts  to  herself  when  living  separate  from  her  husband ; 
but  if  so,  what  about  her  enforcing  contracts  ?    For  the 
same  section  declares  she  may  enforce  them,  of  course  by 
suit,  when  separated  from  her  husband.     If  by  this  section 
she  cannot  sue  for  a  tort,  neither  can  she  for  a  contract 
about  her  own  acquisitions.     Yet  nobody  questions  that 
die  may  sue  for  breach  of  contract  about  her  own  acquisi- 
tions, whether  living  with  or  apart  from  her  husband, 
The^  tnith  is  that  whatever  restrictions  were  placed  on  her 
right  to  sue  in  section  1755,  were  put  there  before  the  wo- 
man's separate  property  rights  were  declared  by  law,  and 
all  those  restrictions  were  swept  away  by  the  woman's 
law ;  and  in  so  far  as  those  sections  may  collide  with  sec- 
tion 1754  of  the  Code,  the  act  there  codified  swept  them 
away  like  a  whirlwind,  and  they  are  gone  to  parts  un- 
known— at  least,  to  parts  outside  the  limits  of  this  state. 
.  Judgment  affirmed. 
V  7M2 
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King  el  (d.  m.  Whittle. 

King  et  ah  vs.  Whittle. 

Where  a  woman  having  a  dower  estate  re^married  in  1856,  and  a  por> 
tion  of  the  land  was  caltivated  by  her  husband,  and  other  portions 
by  his  tenants,  if  she  died  after  the  crop  was  sown,  the  husband 
was  entitled  to  emblements,  and  the  remaindermen  could  not  re- 
cover against  him  for  the  use  of  the  dower  land  for  that  portion  of 
the  year  which  remained  after  the  death  of  his  wife. 
October  21, 1884. 

Landlord  and  Tenant.  Estates.  Emblements.  Dower. 
Husband  and  Wife.  Before  Judge  Willis.  Chattahoo- 
chee Superior  Court.    March  Term,  1884. 

Mary  E.  King  et  at  brought  suit  against  Whittle  for  the 
use  and  occupation  of  certain  land.  Defendant  pleaded 
the  general  issue,  and  that  he  was  a  tenant  for  the  life  of 
his  wife;  that  she  died  in  May,  1883,  after  he  had  planted 
his  annual  crops,  and  that  he  remained  in  possession,  by 
himself  and  his  tenants,  only  for  a  reasonable  time  to 
gather  such  crops. 

On  the  trial,  the  evidence  showed,  in  brief,  as  follows: 
J.  R  McCook  died  in  1854,  leaving  a  widow  and  children ; 
the  widow  took  dower  in  his  land.  In  lb>56  she  intermar- 
ried with  Whittle.  They  lived  together  on  the  dower 
lands  until  her  death  on  May  9, 1882.  In  that  year,  he 
cultivated  a  small  part  of  the  farm  himself  and  rented  the 
balance.  The  crop  had  nearly  all  been  planted  at  the 
death  of  his  wife,  and  he  and  his  tenants  remained  in  pos- 
session until  the  crops  were  gathered. 

The  jury  found  for  the  defendant,  and  plaintiff  excepted, 
and  assigned  error  in  the  following  charge : 

"  When  a  party  owns  a  life  estate  in  lands,  and  has  gone 
forward  and  planted  crops  and  prepared  for  crops  and 
planted  crops  for  a  certain  year,  and  during  that  year  dies 
before  the  crops  are  collected  or  gathered,  then  the  parties 
holding  under  him  have  a  right  to  go  forward  and  collect 
up  and  finish  up  the  crops  for  that  year,  free  of  rent  and 


Digit 


ized  by  Google 


SEPTEMBER  TERM,  1884.  483 

King  et  al.  V8.  WhitUe. 

free  of  charge.  Now  if  he  had  gone  forward  and  planted 
this  land  before  his  wife's  death,  and  she  died  in  May, 
which  is  admitted,  then  he  had  a  right  to  go  forward  and 
cialtivate  the  crops  that  he  had  for  that  year  and  collect 
them,  and  he  is  not  liable  for  the  use  or  occupation  of  that 
land  for  that  year,  nor  for  any  portion  of  it  that  he  had 
rented  out  to  tenants  for  that  year." 

B.  A.  Thornton;  0.  J.  Thornton,  for  plaintiffs  in  error. 

Pbabodt  <fe  Brannon;  W.  A  LiiTLE;  Thomas  <fe  Chanii- 
LSR,  for  defendant 

Hall,  Justice. 

The  defendant,  in  1856,  married  a  dowress,  who  died 
in  May,  1883,  leaving  him  surviying.  The  remaindermen 
brought  suit  against  him  for  the  use  of  the  dower  lands 
for  that  portion  of  the  year  which  remained  after  her  death. 
A  verdict  was  returned  in  favor  of  the  defendant,  and  the 
question  is  now  made  whether  that  verdict,  under  the  fore- 
going facts,  was  proper.  A  portion  of  the  land  was  in  cul- 
tivation by  the  defendant  at  the  death  of  his  wife,  and 
other  portions  were  cultivated  by  his  tenants.  "  If  the 
life  estate  be  terminated,  not  by  the  act  of  the  tenant,  he 
and  his  legal  representatives  shall  be  entitled  to  emble- 
ments, which  are  the  profits  of  the  crop  sown  by  him 
during  life,  whether  the  plants  be  annual  or  perennial.'^ 
Code,  §2257;  20  Oa.,  791;  56  7A,  582.  "If  a  man  be 
tenant  for  the  life  of  another,  and  cestuy  que  vie^  or  he  on 
whose  life  this  land  is  held  dies  after  the  corn  sown,  the 
tenant  per  auter  vie  shall  have  the  emblements.''  2 
Cooley's  BL,  1 23.  This  last  citation  covers  the  exact  point 
made.  What  difference  can  it  make  whether  the  life  ten- 
ant sows  by  himself  or  by  others  to  whom  he  has  rented 
the  premises  i 

Judgment  affirmed. 
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73  484  IThb  Mayor,   etc.,  op   MoifmczuHA  vs.  Minor,  surviving 
^  *  partner. 

tBall,  J.,  being  dliqaalifled,  Judge  Branham,  of  the  Rome  circuit,  preiided  in  his 

stead.] 

1.  The  report  of  the  board  of  health  of  the  town  of  Montezumai 
condemning  a  mill-pond  as  a  noisancey  or  their  neglect  or  refusal 
to  perform  this  duty,  being  necessary  to  the  exercise  of  jurisdic- 
tion by  the  mayor  and  council,  it  would  have  been  better  if  the 
.report  had  been  madid  before  the  summons  was  issued,  but  as  it 
was  made  before  the  trial  and  before  any  decision  was  rendered, 
it  was  a  mere  irregularity  which  does  not  affect  the  real  merits  of 
th^  case. 

:2.  The  mayor  and  council  of  Montezuma  may  act  summarily  upon 
the  report  of  the  board  of  health,  and  cause  nuisances  to  be  abated 
within  the  town ;  but  where  the  mayor  and  council  were  not  act- 
ing summarily,  but  had  summoned  defendants  before  them  to 
.show  cause  why  a  mill-pond  should'  not  bo  declared  a  nuisance, 
f^nd  if  so  found,  wliy  it  should  not  be  abated,  and  an  issue  was 
thus  made  between  the  town,  alleging  the  mill-pond  to  be  a  nuis- 
ance and  the  defendants  denying  it,  the  report  of  the  board  of 
.  health  was  hearsay  and  not  admissible  in  evidence.  The  mem- 
bers of  the  board  were  competent  witnesses,  and  if  their  testimony 
was  desired,  they  should  have  been  sworn. 

:i.  Evidence  of  a  tender  of  money  designed  to  prevent  the  rebuilding 
of  a  dam  alleged  to  be  a  nuisance  related  to  a  proposition  with  a 
view  to  compromise,  and  was  not  admissible. 
4.  The  mayor  and  council  of  Montezuma  have  jurisdiction  to  deter- 
mine whether  a  mill-pond  within  the  town  is  a  nuisance,  and  al- 
though they  may  have  employed  an  attorney  to  prosecute  the  case« 
'    this  alone  would  not  disqualify  them  from  trying  it.  Nor  would  the 
interest  which  such  officers  have  in  common  with  other  citizens  of 
the  town,  by  reason  of  their  residence  therein,  disqualify  them. 
•But  where  a  member  of  council  has  a  personal  interest  in  the  re- 
sult of  the  case,  he  is  not  competent  to  preside  in  it. 
6.  If  it  should  appear  that  a  mill-pond  within  the  town  of  Montezuma 
'    is  prejudicial  to  or  endangers  the  health  of  the  town  or  any  part 
thereof,  it  ought  to  be  declared  a  nuisance  and  abated.    If  it  does 
not  prejudice  or  endanger  the  health  of  the^  town,  l>ut  the.  sicknesii 
there  is  produced  by  other  causes,  it  should  not  be  disturbed.       > 

"     October  2, 18S4. 

Municipal  Oorporations.    Judge.    Montezuma.    Nuis- 
ance.     Evidence.     Compromise.     Jurisdiction.     Mills. 
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Before  Judge  Fobt.    Macon  Superior  Court.    Decembei; 
Term,  1883.  ! 

!   To  the  report  contained  in  the  decision  it  is  only  neces: 
sary  to  add  the  following : 

From  a  judgment  of  the  Mayor,  etc.,  of  Montezuma, 
declaring  a  mill-pond  to  be  a  nuisance  and  ordering  it 
abated,  Minor,  surviving  partner  of  Drumright  &  Minor, 
and  the  executors  of  the  deceased  partner,  sued  out  a 
tertiorarit  alleging,  in  brief,  the  following  errors  : 

(I.)  That  the  judgment  was  contrary  to  law'. 

(2.)  Because  the  Mayor,  etc.,  erred  in  refusing  to  con- 
tinue the  case,  on  motion,  because  of  the  absence  of  wit 
nesses. 

(3.)  Because  they  overruled  written  objections  going 
to  show  them  disqualified,  and  refused  to  hear  proof  of 
such  objections. — ^These  were  based  on  the  ground  that  the 
mayor  and  each  of  the  council  had  previously  fi:i ven  evidence 
Against  plaintiflFs  in  certiorari  on  the  identical  question  on 
trial,  and  thus  had  formed  and  expressed  an  opinion  as  to 
it ;  that  they  had  employed  an  attorney  to  prosecute  th^ 
action  to  abate  the  pond  as  a  nuisance,  had  interviewed 
witnesses,  and  had  openly  declared  that  it  was  a  nuisance, 
and  that  they  intended  to  abate  it ;  that  J.  E.  De Vaughn, 
one  of  the  council,  owned  land  flooded  by  the  pond,  and 
had  said  that  the  pond  was  a  nuisance,  and  that  if  th6 
Mayor,  etc.,  would  not  absite  it,  he  could  and  would  have 
the  water  removed  from  his  land. 

(4.)  Because  thet  Mayor,  etc.,  admitted  the  report  of  th6 
board  of  health  of  Montezuma,  condemning  the  pond  as  a 
iiuisance,  in  evidence,  over  objection  of  plaintiffs  in  certich 
f(m.-^The  objection  was  basod  on  the  grounds  that  thd 
appointment  of  the  board  was  not  proved  from  the  min- 
ii|^s  and  the  genuineness  of  the  report  proved ;  that  it 
showed  on  its  face  that  it  was  ^ubs,equent  to  the  com- 
mencement of  the  prdceedipgs,;  that  each  of  the  boar^ 
had  given  evidenc(9  agaiilst  plaintiff  in  certiorari^  and  had 
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formed  and  expressed  an  opinion,  and  were  not  impartial, 
and  were  appointed  with  a  yiew  to  their  expression  of 
such  opinion. 

(5.)  Because  the  Mayor,  etc.,  rejected  evidence  to  show 
that  the  pond  was  essential  to  the  value  of  the  mill;  that 
damage  would  result  from  its  destruction ;  and  that  no 
adequate  compensation  had  been  paid  or  tendered. 

(6.)  Because  B.  B.  Hinton,  Esq.,  the  attorney  employed 
by  the  Mayor,  etc.,  consulted  with  them  in  secret  during 
the  progress  of  the  trial  and  while  they  were  deliberating 
on  the  case. 

(7.)  Because  the  Mayor,  etc.,  admitted  evidence  of  two 
witnesses,  Wilson  and  Jarnagin,  to  the  eflFect  that,  acting 
for  the  council,  they  had  offered  to  Drumright,  one  of  the 
firm  of  Drumright  &  Minor,  who  owned  the  mill,  $800.00 
if  he  would  not  rebuild  the  dam  after  it  broke ;  that  he 
offered  to  take  $1,000.00;  that  he  agreed  to  take  $800.00, 
but  subsequently  «*  backed  out."  Wilson  testified  that  this 
proposition  was  to  compromise  the  matter. — ^The  objection 
was  that  Drumright  was  dead,  and  that  propositions  of 
compromise  were  inadmissible. 

(8.)  Because  the  Mayor,  etc.,  have  no  power  summarily 
to  destroy  the  property  of  plaintiff  in  certiorari^  without 
trial  by  common  law. 

(9.)  Because  the  Mayor,  etc.,  refused  to  rule  out  the  tes- 
timony of  Wilson  and  Jarnagin,  as  above  stated,  on  motion. 

(10.)  Because  the  Mayor,  etc.,  allowed  the  witness,  Jar- 
nagin, to  testify  that  he  offered,  through  Wilson  to  Drum- 
right,  $800.00  not  to  rebuild  the  dam,  and  refused  to  allow 
\Am  to  be  asked  the  value  of  the  mill  and  dam  and  how 
much  the  breaking  of  it  would  damage  the  plaintiffs  in 
certiorari. 

The  Mayor,  etc.,  answered  the  certiorari.  They  explained 
the  refusal  to  continue,  stating  that  time  was  allowed,  and 
efforts  were  used  by  them  to  obtain  the  evidence  of  an  ab- 
sent witness,  but  owing  to  the  facts  that  the  witness  refused 
to  attend,  saying  that  he  had  no  opinion  on  the  subject  (he 
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being  a  medical  expert),  that  he  lived  oat  of  the  town,  and 
when  served  with  an  attal^hmdnt,  was  in  another  county, 
it  was  impossible  to  secure  his  presence.  They  denied 
that  it  was  offered  to  show  that  the  appointment  of  the 
board  of  health  was  not  genuine,  and  asserted  that  the  re- 
cord showed  that  it  was,  and  that  the  board  reported  before 
the  trial.  They  admitted  that  the  members  of  the  board 
of  health  had  expressed  an  opinion  that  the  pond  was  a 
nuisance  before  their  appointment,  but  asserted  that  al- 
most every  other  intelligent  citizen  had  done  the  same 
thing,  and  that  it  would  have  been  impossible  to  have  ap- 
pointed a  board  of  health  not  directly  interested  and  com- 
posed of  members  who  had  not  formed  or  expressed  an 
opinion  to  that  effect.  They  denied,  however,  having  ap- 
pointed the  board  with  a  view  to  such  opinion. 

In  regard  to  the  offer  to  pay  $800.00  to  Drumright  if  the 
dam  should  not  be  rebuilt,  they  answered  that  plaintiff  in 
certiorari  had  shown  by  several  witnesses  that  no  offer  of 
compensation  had  been  made ;  and  in  rebuttal,  this  offer  to 
pay  was  allowed  to  be  shown.  They  held  that  the  death 
of  Drumright  made  no  difference,  as  it  appeared  that  Wil- 
son and  Jarnagin  were  acting  for  both  parties,  and  were 
alive.  They  denied  secret  consultations,  and  asserted  that 
the  trial  was  fair  and  impartial. 

A  traverse  was  filed  to  the  answer ;  but  the  bill  of  excep- 
tions contains  a  copy  of  a  consent  order  that  the  judge 
should  pass  a  final  judgment  on  the  petition  and  answen 
and  an  agreement  of  counsel,  which  was  made  part  of  the 
answer. 

The  judge  sustained  the  certiorari^  and  ordered  a  new 
trial.    The  Mayor,  etc.,  excepted. 

B.  B.  HiNTON,  for  plaintiffs  in  error. 

J.  W.  Haygood  ;  W.  A.  Hawkins  ;  E.  G.  Simmons,  for 
defendant 
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Branham,  Judge. 

This  is  a  proceeding  under  the  charter  of  Montezuma 
(Acts  1871,  p.  123)  to  abate  a  mill-pond  within  the  limits 
of  the  town,  on  the  ground  that  it  is  a  public  nuisance, 
injurious  to  the  health  of  that  community.  The  evidence, 
on  the  trial  of  the  case,  was  conflicting.  The  mayor  and 
council  adjudged  the  pond  to  be  a  nuisance,  and  ordered 
it  abated.  The  defendants  certioraried  the  case ;  the  su- 
perior court  sustained  the  certiorari^  and  ordered  a  new 
trial,  and  the  plaintiff  in  error  excepted. 

1.  After  the  decision  of  the  equity  cause  by  this  court 
between  these  parties  (70  Qa.^  ,191)  "^^s  rendered,  by 
which  the  jurisdiction  of  the  mayor  and  council  to  abate 
nuisances  within  the  town,  on  the  report  of  the  board  of 
health,  was  sustained,  and  on  the  12th  day  of  April,  1883, 
the  case  came  on  again  to  be  heard.  The  report  of  the 
board  of  health,  condemning  the  pond  as  a  nuisance,  was 
made  on  the  9th  day  of  April,  1883,  after  the  defendants 
had  been  summoned,  but  before  the  hearing  of  the  case. 
This  report,  or  the  neglect  or  refusal  of  the  board  of  health 
to  perform  this  duty,  is  necessary  to  the  exercise  of  juris- 
diction by  the  mayor  and  council-,  and  it  would  have  been 
better  if  the  report  had  been  made  before  the  sumnions 
was  issued.  But  as  the  report  was  made  before  the  trial, ' 
and  before  any  decision  was  rendered,  it  was  a  mere  irreg- 
ularity which  does  not  affect  the  real  merits  of  the  case. 

2.  This  report  was  **^tetidered,"  on  the  trial,  by  counsel  for 
the  plaintiff  in  error,  and  objected  to  by  counsel  for  de- 
fendants in  error  on  several  grounds,  none  of  which,  under 
the  view  we  take  of  the  case,  were  very  material.  The 
mayor  and  council  overruled  the  objections,  and  ordered 
the  report  to  be  read  in  evidence.  The  statute  provides 
that  the  mayor  and  council  may  act  bummarily  upon  the 
report  of  the  board  of  health,  and  cause  nuisances  to  be 
abated  within  the  town.  Such  summary  action,  in  ordi- 
nary cases,  would  be  unobjectionable ;  but  in  this  case,  the 
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mayor  and  council  were  not  acting  summarily.  They  had 
summoned  the  defendants  before  them  to  show  cause  ''why 
the  Drtimright  and  Minor  mill-pond  should  not  be  declared 
a  nuisance,  and  if  so  found,  why  it  should  not  be  abated.^ 
The  town  alleged  it  to  be  a  public  nuisance,  the  defendants 
denied  it;'  and  thi^  was  the  sole  issue  between  the  parties 
on  the  trial.  The  jeport  of  the  board  of  health,  therefore, 
Was  not  legal  evidence.  It  was  only  hearsay.  The  members 
thereof  were  competent  witnesses,  and  if  their  testimony 
Iras  desired,  they  should  have  been  sworn,  that  the  defend- 
ants might  have  had  an  opportunity  to  cross-interrogate 
them.  It  is  true  there  was  no  express  objection  on  this 
ground  to  the  admission  of  the  report  in  evidence ;  but,  as 
it  was  ordered  to  be  read  in  evidence,  it  is  best  that  its 
legitimate  use  and  effect  should  be  hereafter  understood. 

8.  All  that  portion  of  the  testimony  in  relation  to  the 
alleged  tender  of  $800.00  to  Drumright,  in  his  lifetime, 
designed  to  prevent  the  re-buildfng  of  the  ^darii,  related  to 
nothing  more  than  a  proposition  made  with  a  view  to  a 
icompromise  of  the  controversy.  It  was  not  legal  evidence. 
Code,  §3789.  It  ought  to  have  been  ruled  out,  and  the 
evidence  confined  to  ihe  issue,  whether  the  pond  was  a 
public  nuisance  or  not. 

4.  This  court  has  held  in  70  Ga. — before  cited — that  the 
mayor  and  council  of  the  town  has  jurisdiction  of  this  ques- 
tion. Though  that  body  may  have  employed  an  attorney  to 
prosecute  the  case,  this  alone  would  not  disqualify  them  to 
tiy  the  case.  Tift  vs.  County  of  Dougherty  (present  term). 
Nor  would  the  interest  which  such  oflBcers  have,  in  common 
with  other  citizens  of  the  town,  by  reason  of  their  residence 
therein,  disqualify  them.  Dillon  on  Mun.  Corporations, 
Sec.  360-1,  and  Georgia  cases  there  cited.  But  this  court 
has  not  held  that  a  judge,  personally  interested  in  the 
result  of  a  suit,  is  competent  to  preside  therein  oh  the  trial 
of  the  case.  .  Defendants  alleged  '"that  J.  K  De Vaughn, 
One  of  the  council,  owned  land  flooded  by  the  pond,  and 
had  said  that  the  pond  was  a  nuisance,  and  if  the  mayor 
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and  council  would  not  abate  the  same,  he  could  have  the 
water  removed  from  hirland,  and  intended  to  do  so,"  and 
they  offered  to  prove  these  facts.  This  motion  was  over 
ruled,  and  De Vaughn  presided  on  the  trial  of  the  case.  He 
has  since  filed  a  bill  against  Minor,  which  was  determined 
in  his  favor  at  the  September  term,  1883,  of  this  court 
72  Oa.^  208. 

If  the  facts  alleged  by  defendants  to  be  true,  in  relation 
to  De  Vaughn's  interest  in  the  issue  on  trial,  are  true,  then 
he  was  not  quaUfied  to  preside  either  as  judge  or  juror  in 
the  case.  ^^  So  tender  is  our  law  of  bias  on  the  part  of  the 
noblest  and  purest  in  behalf  of  self-interest,  that  no  judge 
is  permitted  to  sit  in  a  case  in  which  he  has  any  interest '^ 
Mayor^  eto.y  of  Macon  vs.  Huff^  60  Oa.^  224-5 ;  Code^ 
§205.  If  De  Vaughn  is  pecuniarily  or  personally  interested 
in  the  issue,  let  him  retire  from  the  court,  and  let  the 
mayor  and  remaining  aldermen,  who  have  no  more  interest 
in  the  question  than  that  of  any  other  good  citizen  of  the 
town,  proceed  with  the  trial. 

5.  '•  A  particular  use  of  property  may  sometimes  be  for- 
bidden, where,  by  a  change  of  circumstances  and  without 
the  fault  of  the  owner,  that  which  was  once  lawful,  proper 
and  unobjectionable,  has  now  become  a  public  nuisance, 
endangering  the  public  heaith  or  public  safety.  Mill-dams 
are  sometimes  destroyed  on  this  ground."  See  Oooley  Con. 
Limitations,  595  ;  Miller  vs.  Oraig,  3  Stockton,  175.  If,  on 
a  re-hearing  of  the  case,  it  should  appear  that  the  pond  U 
prejudicial  to,  or  endangers  the  health  of  the  town,  or  any 
part  thereof,  then  it  ought  to  be  declared  a  nuisance  and 
abated.  If  it  does  not  prejudice  or  endanger  the  health  of 
the  town;  on  the  contrary,  if  the  sickness  there  is  produced 
by  other  causes,  the  right  of  private  property  ought  to  be 
respected,  and  the  pond  should  not  be  disturbed.  See 
Milne  vs.  Davidson,  16  Am.  Dec,  note,  194;  Baker  vs. 
Boston,  22  Am.  Dec,  421. 

What  we  have  said  is  sufficient  to  show  that  the  jadg- 
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ment  of  the  snperior  court  was  right.    We  do  not  deem  it 
necessary  to  decide  the  other  questions  raised  in  the  case. 
Jadgment  affirmed. 


The  Pyrolusite  Manganese  Company  vs.  Ward. 

1.  The  law  of  this  state  providing  for  the  issuance  of  an  attachment 
against  a  non-resident  debtor  is  not  in  conflict  with  section  2,  ar- 
ticle 4  of  the  constitution  of  the  United  States,  which  declares 
that  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states,  nor  is  it  in  conflict  with 
the  fourteenth  amendment  of  that  constitution. 

(a.)  A  corporation  is  not  a  citizen. 

2.  Where  an  attadiment  was  issued  on  an  open  account,  there  was 
no  error  in  leaving  the  cane  to  the  jury,  although  the  proof  of  the 
account  was  a  writing. 

December  21, 1884. 

Constitutional  Law.  Attachments.  Citizens.  Corpora- 
tions. Practice  in  Superior  Court.  Before  Judge  Fain. 
Bartow  Superior  Court.    July  Adjourned  Term,  1883. 

Ward  sued  out  an  attachment  against  the  Pyrolusite 
Mangknese  Coftpany,  oh  the  ground  of  non-iesidence. 
The  declaration  in  attachment  declared  on  an  open  account; 
On  tKe  trial,  the  defendant  moved  to  disiniss  the  attach- 
ment, on  the  grounds  that  the  attachment  laws  as.to  non- 
residents were  in  conflict  with  the  14th  amendment  to  the 
constitution  of  the  United  States.  The  proof  submitted 
in  support  of  the  plaintiflTs  case  was  a  written  contract  of 
lease.  The  court  refused  a  non-suit,  and  submitted  the 
case  to  a  jury,  who  found  for  the  plaintiff.  Defendant  ex- 
cepted. 

John  W.  Akin,  for  plaintiff  in  error. 

G&AHAH  &  FouTE,  for  defendant. 
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Blandfojud,  Justice. 

The  defendant  in  error  sued  out  an  attachment  against 
the  plaintiflF  in  error  on  an  account  for  rent  because  the 
plaintiflF  in  error  resided  out  of  4;he  state.  Plaintiff  in 
error  moved  to  dismiss  the  same,  on  the  ground  that  it 
was  void  under  the  14th  amendment  to  the  consti- 
tution of  the  United  States,  which  motion  the  court  over- 
ruled. The  defendant  also  insisted  that  the  court  should 
have  rendered  judgment  in  said  case,  and  that  the  same 
should  not  have  been  left  to  a  jury.  This  was  also  over- 
ruled ;  and  these  two  grounds  form  the  errors  excepted  to. 

1.  Section  2,  article  4,  constitution  of  the  United  States 
declares,  "  that  citizens  of  each  state  shall  be  entitled  to 
ail^  privileges  and  immunities  of  citizens  of  the  several 
states."  This  clause  has  always  been  construed  to  mean 
ihat  the  citizens  of  one  state  should  be  allowed  the  same 
rights  as  the  citizens  of  another  state;  that  is,  this  clause 
piade  any  citizen  of  any  state  a  citizen  of  all  other  states; 
and  our  law  as  to  attachments  against  non-resident  der 
fendants  was  and  is  not  in  conflict  with  this  clause  of  the 
constitution  in  this  particular.  The  14  th  amendment  to 
the  constitution  of  the  United  States  confers  no  greater 
right  on  the  citizen  than  is  conferred  by  section  2,  article 
i  of  the  constitution,  in  the  particular  named. 
-No  one  ever  dreamed  that  the  attachment  laws  of  the 
aeveral  states,  authorizing  attachments  agaitist  non-resident 
defendants,  were  violative  of  the  constitution  of  the  United 
States.  Argument  is  unnecessary.  Cooley's  Const  Lim., 
492,  and  cases  cited.  Oorporation  not  a  citizen.  1  Black  li^ 
386.  . 

...  jj.,  The  court  did  right,  under  the  law  and  facts  of  this 
case,  to  leave  the  case  to  the  jury;  the  action  was  upon  an 
account,  and  the  proof  of  the  same  was  a  writing. 

Judgment  a£lrm€$d. 
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1.  Where  an  attachment  against  a  debtor,  issued  ex  parte,  on  the 
gronnd  that  he  had  fraudulently  transferred  his  property,  and, 
upon  application  by  the  defendant  and  a  hearing  before  the  judge, 
the  attachment  was  dismissed;  this  was  such  an  adjudication  as- 
could  be  excepted  to  and  brought  to  this  court  for  review. 

2.  Where  an  attachment  issued  against  a  debtor  on  the  ground  of  the 
fraudulent  transfer  of  his  property,  the  fact  that  a  claim  had  been 
interposed  by  a  third  party,  and  equitable  issues  had  been  tendered 
therein  by  the  plaintiff  for  the  purpose  of  redeeming  and  subject- 
ing property  alleged  to  have  been  transferred  as  security,  would 
not  prevent  the  defendant  in  attachment  from  seeking  to  have  it 
dismissed,  as  provided  by  section  3299  of  the  Code. 

(a.)  Where  a  plaintiff  had  sued  out  such  an  attachment,  and  was 
proceeding  against  the  defendant  and  his  property,  and  the  prop- 
erty levied  on  was  claimed  by  a  third  party,  the  defendant  could 
proceed  to  have  the  att^hment  removed,  although  he  did  not  lay 
claim  to  the  property  under  levy. 

(6.)  The  right  of  the  plaintiff  to  subrogate  himself  to  the  defendant's 
position  for  the  purpose  of  redeeming  and  subjecting  the  property, 
could  not  be  passed- upon  on  a  summary  motion  to  dismiss  the  at- 
tachment* 

^.  On  an  application  to  dismiss  an  attachment  granted  ex  parte  on 
the  ground  of  a  fraudulent  transfer  of  property  by  the  debtor,  the 
decision  of  the  judge  on  disputed  facts  may  bo  reviewed ;  but  in 
making  such  judgment,  he  is  allowed  the  exercise  of  a  sound  dis- 
cretion similar  to  that  which  he  has  in  cases  of  in  junction ;  and 
such  discretion  will  not  be  controlled  unless  it  plainly  appears  to 

.    have  been  abused. 
January  21, 1885. 

'  Practice  in  Supreme  Court.  Debtor  and  Creditor.* 
Attachment.  Practice  in  Superior  Court  Before  Judge^ 
Hammond.    Fulton  Superior  Court.    March  Term,  1884. 

Falvey  $ued  out  an  attachment  against  Z.  W.  Adamson, 
on  the  ground  that  the  defendant  was  malung,  or  had  made 
and  was  about  consummating,  a  fraudulent,  transfer  of  cer- 
tai|i  property  to  tis  father,  C.  Q.  Adamson,  for  the  pur- 
pose of  defeating  his  creditprs.  An  attachment  issued  ex 
paftcy  and  was  levied  on  the  property,  ajid  a  claim  was  in- 
terppsed  by.  t^he  /athen     Sabsequently    the  defendant' 


Digitized  by  VjOOQ IC 


4U  SUPREME  COURT  OF  GEORGIA. 

Palrcy  n.  Adcmson. 

moved  to  dissolve  it,  disclaiming  owning  the  property,  bat 
denying  the  allegations  of  fraud.  Plaintiff  objected  to  the 
heating  of  this  motion,  because  d^fend^t  4iscla}med  ai^ 
interest  in  the  property,  and  because  the  claim  case  was 
pending,  and  certain  equitable  issues  bad  been  filed  therein, 
as  stated  in  the  second  division  of  the  decision.  The  evi- 
dence was  voluminous  and  conflicting.  The  presiding 
judge  dismissed  the  attachment,  and  plaintiff  excepted. 

On  the  call  of  the  case  in  the  Supreme  Oourt,  a  motion 
was  made  to  dismiss  it,  on  the  ground  that  there  was  no 
final  adjudication  excepted  to« 

.  J.  n.  Lumpkin,  for  plaintiff  in  error. 

MtnAtt  &  HowBLL,  for  defendant 

Hall,  Justice. 

1.  The  motion  to  dismiss  this  writ  of  error  must  be  de- 
nied. The  decision  complained  of  was  necessarily  final  as 
to  the  attachment  in  question ;  it  took  it  out  of  the  court 
below.  Code,  §4350.  The  act  6f  1873,  Code,  §3301, 
under  which  this  proceeding  was  had,  provides  that  the 
granting  or  refusing  an  attachment  by  the  judge,  under 
that  article  of  the  Code,  may  be  excepted  to,  and  carried 
to  the  Supreme  Court,  as  was  practiced  in  applications  for 
injunctions  prior  to  the  28th  of  October,  1870.  That  is, 
they  should  be  brought  to  this  court,  as  was  provided  in 
section  4250  of  the  Code,  and  cognate  section,  existing 
prior  to  that  time,  when  the  legislature  provided  what  is 
known  as  a  fast  bill  of  exceptions  for  bringing  to  this  court 
decisions  upon  applications  for  injunctions.  Code,  §§3212— 
3215.  This  bill  of  exceptions  complies  strictly  with  the 
requirements  of  law  existing  previous  to  that  time. 

2.  The  attachment  was  issued  upon  the  ex  parte  showing 
of  the  plaintiff,  and  was  levied  upon  property  which  was 
claimed  by  a  third  party.  The  claim  was  returned,  and 
while  pending  in  the  superior  court,  the  defendant  took 
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measares,  in  accordance  with  the  provisions  of  the  law  ap- 
plicable to  the  case  (Oode,  §3399),  to  have  the  attachment 
removed ;  and  upon  tiii#  application,  after  a  careful  and  full 
hearing  of  the  evidence  introduced  by  both  parties,  the 
court  removed  the  attachment.  It  is  now  insisted  that 
this  Was  error,  because  it  is  said  that  this  action  carried 
with  it  the  claim  case  in  which  certain  special  issues  had 
been  formed,  among  others  one  which  set  up  that  the  sale 
from  the  defendant  in  attachment  of  the  property  levied 
on  to  the  daimant  amounted  to  a  security  only  for  the 
payment  of  certain  liabilities  due  from  the  former  to  the 
latter ;  that  the  value  of  the  property  exceeded  the  amount 
of  this  indebtedness ;'  and  that  the  plaintiff  had  a  right  to 
pay  off  this  incumbrance  and  apply  the  excess  which  might 
arise  from  the  sale  thereof  to  the  extinguishment  of  his 
claim ;  that  he  offered  to  pay  the  claim  of  the  claimant, 
in  order  that  this  surplus  might  be  thus  applied ;  that  by 
dismissing  the  attachment,  he  was  deprived  of  the  right  to 
.  try  this  issue.  It  is  further  insisted  that  the  defendant  could 
take  steps  to  remove  the  attachment  only  in  case  it  had 
been  levied  on  his  property,  and  that  in  this  instance,  the 
levy  was  upon  property  to  which  he  disclaimed  title. 

It  is  to  be  remarked  that  all  these  proceedings  took  place 
before  the  term  of  the  court  to  which  the  attachment  and 
the  claim  to  the  property  levied  on  were  returned.  By 
the  terms  of  the  act  of  1873,  the  attachment  could  issue 
only  where  the  defendant  had  sold,  or  conveyed  or  con- 
cealed his  property,  or  threatened,  or  made  preparations 
to  do  so,  which  property  was  liable  to  the  payment  of  his 
debts,  and  for  the  purpose  of  avoiding  the  payment  of  the 
same.  The  act  of  1877  makes  fraudulent  liens  on  property 
subject  to  the  provisions  of  this  law.  Code,  §§3297, 3297(a). 
When  application  is  made  for  this  process,  the  judge  may 
issue  it  either  without  calling  on  the  defendant,  or  after 
he  has  called  upon  him  to  show  cause  why  it  should  not 
be  granted,  and  if  issued  before  cause  is  shown,  then  the 
defendant  may  take  steps  to  have  it  removed.    Whenever 
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it  is  granted,  by  the  t^rma  of  tliis  act,  it  is  to  issue  in  the 
usual  form,  and  to  be  directed  as  usual,  and  to  be  executed 
as  existing  laws  provided,  and  it  is  subject  to  traverse,  re- 
plevy, demurrer  and  other  modes  of  defence,  as  prescribed 
by  such  laws.    Code,  §§3298,  8299,  8300. 

We  are  not  aware  of  any  practice  or  principle  which 
would  deprive  the  defendant  of  his  right  to  have  this  at- 
tachment removed,  by  reason  of  the  interposition  of  a 
claim  to  the  property  levied  on;  the  defendant  is  not  a 
party  to  the  issues  made  upon  the  claim ;  he  has  no  power 
to  interpose  it  or  to  prevent  its  interposition ;  he  is  not 
heard  as  a  party  on  the  trial.  In  this  anomalous  proceed- 
ing affecting  his  rights  of  property,  he  is,  according  to  our 
practice,  compelled  to  occupy  a  neutral  position;  but  he 
is  certainly  a  party  to  the  process  which  seeks  to  bring  the 
property  to  sale,  and  all  his  rights  of  defence  to  that  are 
expressly  reserved  by  the'  words  of  this  statute.  The 
claimant  has  rights  that  he  does  not  possess,  and  he  has 
some  of  which  the  claimant  cannot  avail  himself. 
•  It  is  insisted  here*  that  he  can  make  no  effort  to  remove 
tie  process  unless  '^his  property  has,"  in  the  language  of 
the  statute,  ^^  been  attached  without  a  hearing,"  as  therein- 
before provided,  and  that  in  this  instance  he  disclaims 
title  to  the  property  on  which  it  has  been  levied.  This 
abjection  comes  with  bad  grace  from  the  plaintiff,  who  is 
i^6t  in  a  situation  to  accept  this  disclaimer,  without  at  the 
same  time  abandoning  the  pursuit  of  his  rights  to  subject 
the  property.  He  necessarily  insists,  in  the  inception  and 
prosecution  of  the  suit,  that  the  property  levied  on  is  sub- 
ject to  his  debt,  although  the  defendant  has  fraudulently 
conveyed  it  for  the  purpose  of  avoiding  the  paymeat 
of  the  same.  The  statute  in  question  evidently  contem- 
plates that  the  plaintiff  shall  have  power  to  reach  property 
so  situated,  and  in  that  connection  it  provides  a  mode  and 
a  tribunal  by  which  the  defendant  may  summarily  trav- 
erse the  ground  upon  which  the  attachment  issued.  To 
say  that  he  could  npt  rid  himself  of  the  writ  when  the 
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property  was  claimed,  would,  in  a  vast  majority  of  in- 
stances, be  to  deprive  him  of  the  defence  which  the  statute 
gives  him.  Had  this  been  the  purpose  of  the  legislature, 
a  very  few  words  would  have  suflBced  to  express  it,  but  in 
the  absence  of  such  an  expression,  it  would  be  going  too 
far,  according  to  the  strict  rules  of  construction  that  uni- 
versally obtain  in  applying  such  statutes,  to  infer  such  an 
exclusion  from  a  single  word,  the  meaning  of  which  does  not 
clearly  import  it,  but  rather  its  opposite.  Courts  have  no 
power  to  enlarge  or  restrict  the  provisions  of  statutes ;  this 
is  the  province  of  the  legislature ;  if,  under  the  pretext  of 
interpretation,  we  should  make  an  exception  to  the  act,  we 
would  usurp  its  functions.  The  plaintiff  complains  that, 
by  dismissing  his  attachment,  he  is  deprived  of  the  right 
of  subrogating  himself  for  the  defendant  and  exercising 
the  right  of  redeeming  the  property  in  the  hands  of  the 
claimant  for  the  payment  of  certain  specified  debts  of  the 
defendant  assumed  by  him.  This,  however,  is  an  issue 
which  the  judge  has  no  right  to  determine  in  a  manner  so 
summary,  even  if  the  purpose  of  the  conveyance  be  such 
as  the  plaintiff  claims  that  it  is. 

3.  The  plaintiff  urges  that  the  judge's  determination  of 
this  issue  is  not  '^  conclusive "  upon  him,  and  that  it  is 
subject  to  review  by  this  court,  irrespective  of  the  rule 
that  obtains  in  the  exercise  of  a  sound  discretion  in  grant- 
ing or  continuing  iigunctions,  or  in  ordering  or  refusing 
new  trials  in  cases  of  conflicting  evidence.    We  are  of  a 
different  opinion.    It  is  true  that  the  act  of  1873,  which; 
is  embodied  in  §3301  of  the  Oode,  does  contain  certain  i 
words  omitted  from  that  section;  but  still,  the  section i 
gives  the  exact  sense  of  the  enactment,  dispensing  only 
with  certain  tautological  expressions.    The  Oode  declares 
^Hhat  the  decision  of  the  judge  granting  or  refusing  an  at- 
tachment under  the  provisions  of  this  article  may  be  ex-" 
cepted  to  and  carried  to  the  Supreme  Oourt,  as  was  prac- 
ticed in  applications  for  injunctions  prior  to  28th  October^. 
1870.''    The  corresponding  part  of  the  statute  is  in  these^ 
V  7»-88 
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words :  ^^A  refusal  to  grant  such  attachment  shall  not  bo 
conclusive  on  the  party  appljring,  but  he  may  except  to  the 
decision  and  carry  the  same  before  the  Supreme  Court  for 
jeview,  as  applications  for  injunction  were  carried  prior  to 
the  act  of  1870.  So  also  the  granting  of  such  attach- 
ments may  be  excepted  to,  as  refusals  to  grant  injunctions 
prior  to  said  time."  It  is,  therefore,  evident  that  the  word 
^^  conclusive"  is  here  used  in  a  qualified  and  limited  sense, 
as  it  was  theretofore  used  in  reference  to  the  granting  or 
refusal  of  injunctions.  It  is  so  far  conclusive  only  as  to 
■secure  the  right  of  having  the  decision  reviewed  upon  bUl 
•of  exceptions  and  writ  of  error.  In  this  respect,  attach- 
ments sought  under  this  act  are  placed  upon  the  same 
footing  as  injunctions;  and  when  the  case  is  brought 
here  on  writ  of  error,  it  will  be  determined  in  accordance 
with  the  rules  that  obtain  in  cases  of  injunction.  There  is 
an  express  provision  of  the  Oode,  §3220,  ''  that  the  grant- 
ing and  continuing  of  injunctions  must  always  rest  in  the 
J30und  discretion  of  the  judge,  according  to  the  circumstan- 
ces of  each  case,"  and  this  is  the  rule  of  decision  which  is 
prescribed  in  cases  of  attachment  upon  the  ground  involved 
in  this  case.  It  is  almost  needless  to  remark  that  we  never 
interfere  with  the  exercise  of  his  discretion  in  any  case, 
unless  it  plainly  appears  that  it  has  been  abused.  The 
testimony  leaves  it  doubtful,  to  say  the  least,  whether  the 
transaction  in  question  was  bona  fide  or  fraudulent ;  the 
preponderance  is  rather  in  favor  of  its  fairness.  This  is 
the  conclusion  at  which  the  judge  trying  the  issue,  both  as 
court  and  jury,  arrived,  after  a  full  and,  as  it  seems  to  us, 
most  careful  investigation  of  the  proofs  before  him.  We 
•cannot  say  that  the  suspicious  circumstances  brought  out 
by  the  plaintiff's  evidence  were  not  satisfactorily  explained 
iby  the  facts  which  the  defendant  adduced.  Had  a  jury 
tidying  this  issue  reached  this  conclusion,  and  had  the  judge 
(presiding  at  its  trial  been  content  to  let  the  verdict  stand, 
we  could  not,  without  glaring  inconsistency,  and  without 
reversing  all  our  decisions,  interfere  with  his  judgment 
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Although  this  attachment  is  at  an  end,  the  plaintiff  is  not 
without  his  remedy.  His  rights,  if  he  has  any,  are  not 
concluded  by  this  interlocutory  judgment.  The  evidence 
received  after  the  judgment  was  made  up  has  not  been 
considered  by  us,  as  doubtless  it  was  not  by  the  circuit  court 
judge  in  making  his  opinion. 
Judgment  affirmed. 


Georgia  Railboad  vs.  Ivbt. 

1.  In  the* case  of  the  Central  BailrDad  v$.  T%omp9cn,M  Ga.,509,  it 
was  held  that,  under  the  statute  law  of  this  state,  a  railroad  com- 
pany is  liable  for  injuries  to  the  person  of  an  employ^  by  the  neg^ 
ligence  or  misconduct  of  other  employ^  of  the  company,  without 
negligence  on  his  part,  whether  such  injuries  are  connected  with 
the  running  of  trains  or  not.  That  decision  has  stood  for  nine 
years,  and  the  doctrine  of  stare  decisis  applies. 

(a.)  Leave  granted  to  reyiew  that  case. 

(&.)  That  no  property  has  passed  and  no  rights  vested  under  it,  does 
not  prevent  the  doctrine  from  applying.  It  was  the  construction 
of  a  statute  in  reference  to  the  legal  status  of  all  employes  of  rail- 
road companies,  and  became  settled  law;  and  it  entered  into 
every  contract  between  the  master  and  servant,  and  regulated  their 
lights. 

2.  The  fact  that  there  may  have  been  no  other  recovery  under  the 
ruling  made  in  that  case,  or  that  the  plaintifif  therein  having  died 
from  causes  disconnected  from  the  injury,  that  action  abated, 
would  not  affect  the  piinciple  ruled. 

(a.)  That  other  points  ruled  in  that  case  had  since  been  modified  or 
reconciled  with  other  rulings,  while  the  principle  now  reviewed 
had  been  tacitly  recognized,  would  strengthen,  not  weaken  it. 

(6.)  The  case  of  Henderson  vs.  Walker,  receiver,  55  Oa,,  781,  was,  in 
tact,  decided  before  the  case  of  Central  Railroad  vs.  Thompson,  64 
Oa,,  509,  though  contained  in  a  later  volume  of  reports. 

3.  The  construction  put  on  sections  3Gi^,  3036  of  the  Code  in  the  case 
under  review  has  never  been  doubted,  but  has  been  several  times 
impliedly  afBrmed. 

4.  The  statutes  regulating  liability  of  railroads  to  employes  injured 
by  the  negligence  of  co-employes  are  not  special  laws,  and  are  not 
obnoxious  to  the  provision  in  the  constitution  that  'Maws  of  a 
general  nature  shall  have  uniform  operation  throughout  th,e  state, 
and  no  special  law  shall  be  enacted  in  any  case  for  which  provision 
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has  been  made  by  an  existing  general  law."  Nor  is  this  a  special 
law  affecting  private  rights,  which  is  unconstitutional  as  yarsring 
the  general  law  without  the  **  free  consent  in  writing  of  all  persons 
to  be  affected  thereby." 

6.  The  verdict  is  supported  by  the  evidence. 

(a.)  Sections  3033,  3034  and  3036  of  the  present  Code  were  contained 
in  the  Code  of  1863,  forming  a  distinct  article  on  the  subject  of  in- 
juries by  railroad  companies,  and  regulating  their  liability  to 
strangers  and  employes,  not  only  for  injuries  resulting  from  the 
running  of  tnuns,  but  for  damages  done  by  any  person  in  the  em- 
ployment and  service  of  the  company.  This  law  was  recognized, 
ratified  and  made  constitutional  by  the  constitutions  of  1865  and 
1868. 

(6.)  If  the  injured  person  be,  at  the  time  of  the  injury^  in  the  service  of 
the  company,  if  without  fault  he  may  recover,  if  at  fault  he  cannot 

recover*  Any  other  person  may  recover,  though  at  fault,  but  the 
recovery  will  be  less  on  account  of  such  fault. 

September  16.  1884. 

Railroads.  Damages.  Negligence.  Master  and  Ser- 
vant. Principal  and  Agent.  Practice  in  Superior  Court. 
Constitutional  Law.  Before  Judge  Fort.  Clarke  Supe- 
rior  Court.    May  Term,  1884. 

Mrs.  L.  D.  Ivey  brought  her  action  against  the  Georgia 
Railroad  for  the  homicide  of  her  husband.  The  declara- 
tion alleged  that,  "  on  account  of  negligence  of  said  com- 
pany or  its  agents,  in  not  properly  and  safely  constructing 
the  temporary  works  around  said  bridge,  and  the  careless 
handling  of  heavy  timbers  by  other  employes  of  said  com- 
pany, which  were  being  raised  to  the  top  of  said  bridge, 
and  the  careless  knocking  of  some  of  the  upright  pieces, 
which  held  up  said  bridge  or  scaffold,"  the  bridge  and  scaf- 
fold fell,  and  thereby  plaintiff's  husband  was  killed. 

Defendant  demurred  to  the  declaration,  on  the  ground 
that  no  cause  of  action  was  set  out.  The  demurrer  was 
overruled. 

The  jury  found  for  the  plaintiff  $6,000.00.  Defendant 
moved  for  a  new  trial,  which  was  refused,  and  it  ex- 
cepted. 
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Jos.  B.  Gumming  ;  A.  R.  Lawton,  for  plaintiflF  in  error. 
Alex.  S.  Ebwin  ;  P.  B.  Johnson,  for  defendant. 
Jackson,  OMef  Justice. 

In  erecting  a  bridge  across  the  Oconee  river  at  Athens, 
in  order  to  enable  trains  of  cars  of  the  Gteorgia  Railroad 
and  Banking  Company  to  enter  the  town  and  land  passen- 
gers and  freight  at  a  new  depot,  an  employ^  of  the  com- 
pany was  killed  by  the  negligence  and  carelessness  of  other 
employ6s,  all  employed  in  the  erection  of  the  bridge,  and 
his  widow  brought  suit,  alleging  the  foregoing  facts,  for  his 
homicide.  A  demurrer  that  the  action  did  not  lie,  because 
the  doctrine  of  "  respondeat  superior  "  did  not  apply  to 
railroad  companies,  except  in  cases  connected  with  running 
the  trains,  but  that  the  law  applicable  to  all  other  persons 
in  cases  where  servants  and  employes  got  hurt  about  the 
business  of  the  master  was  also  applicable  to  the  railroad 
companies,  and  was  not  altered  in  respect  to  those  compa- 
nies by  the  statutes  of  this  state,  except  when  the  employ6 
was  hurt  by  the  running  of  the  trains,  was  overruled,  and 
defendant  excepted. 

In  the  Central  Railroad  and  Banking  Company  vs. 
Thompson^  reported  in  54  Oa.j  509,  it  was  held  that  the 
statute  law  of  this  state  did  make  railroad  companies  lia- 
ble in  such  cases  as  this,  and  counsel  for  plaintiff  in  error 
obtained  leave  to  have  that  case  reviewed.  Accordingly 
the  principle  there  ruled  has  been  very  powerfully  and 
earnestly  assailed  by  very  able  railroad  counsel,  the  ablest 
and  most  thoroughly  read  counsel  of  these  corporations  in 
this  state,  and  the  peers  of  any  in  the  United  States,  it  is 
believed ;  and  the  court  has  listened  to  them  with  that 
attention  and  respect  which  are  due  to  professional  learn- 
ing and  logic. 

1.  It  did  not  fail  to  strike  such  counsel  that  a  principle 
decided  nine  years  ago,  and  recognized  so  long  as  law  in 
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subsequent  opinions  of  a  bench  changing  in  its  personnel^ 
too,  as  ours  does  so  often,  was  planted  so  long  and  had 
taken  root  so  deeply  in  our  Georgia  jurisprudence  as  to 
render  it  aged,  if  not  venerable,  and  that  possibly  the  prin- 
ciple stare  decisis  would  so  encrust  the  trunk  as  to  make 
it  impervious  to  any  axe,  however  heavy  and  sharp,  though 
wielded  with  muscles  however  strong  and  trained.  It  was, 
therefore,  argued  that  no  property  had  passed  and  no  rights 
been  vested  under  this  decision,  and,  therefore,  that  the 
weight  of  the  doctrine  of  stare  decisis  did  not  bear  on  the 
case  reviewed.  It  is  our  opinion  that  the  doctrine  is  as 
applicable  here  as  in  other  cases.  A  construction  of  a 
statute  in  reference  to  the  legal  status  of  all  employes  of 
railroad  companies,  in  their  relations  to  other  employ^ 
and  to  the  corporations,  was  given  in  that  case  by  a  unani- 
mous bench,  and  became  settled  law;  it  entered  into 
every  contract  between  master  and  servant ;  it  fixed  the 
liability  of  the  master  for  the  default  of  a  co-employ6  in 
case  of  none  by  the  servant  hurt ;  it  took  railroad  compa- 
nies without  the  ordinary  rule  of  the  liability  of  the  mas- 
ter to  his  servant ;  it  made  the  corporation,  on  the  one 
hand,  more  careful  to  employ  competent  fellow  servants, 
and  the  ii\jured  servant  more  cautious  in  his  own  acts,  so 
as  to  be  free  of  all  fault  himself;  and  thus  the  master, 
when  he  contracted  with  employes,  and  the  employ 6,  when 
he  engaged  to  work  with  his  master,  the  railroad  corpo- 
ration, contracted  with  each  other  in  the  light  of  this  law, 
as  construed  by  this  court.  There  is  no  statute  law  of 
more  consequence  and  importance  than  those  touching 
railways,  and  none  which  ought  to  be  more  firmly  settled. 
2.  But  it  is  urged  again  that  no  recovery  has  been  yet 
had  under  this  construction  of  the  Code  in  Thompson's 
case,  and  nothing,  therefore,  is  to  be  unsettled.  Even 
Thompson  died,  and  the  action  abated,  and  he  got  nothing, 
and  his  wife  and  estate  nothing,  because  he  did  not  die  of 
the  injury,  it  is  said ;  but  that  cannot  affect  the  principle 
ruled.    If,  in  every  case  where  it  has  arisen,  there  was  no 
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recovery  because  of  other  controlling  facts,  the  principle 
ruled  is  not  shaken.  If  another  point  in  the  Thompson 
case  was  modified  and  reconciled  with  prior  cases,  and  this 
point  left  untouched,  it  is  not  easy  to  see  how  this  was 
thereby  jostled.  On  the  contraiy,  the  very  fact  that  this 
was  untouched,  not  even  doubted,  while  other  points  in 
the  same  case  were  under  review  or  advisement,  strength- 
ens the  foundation  of  stare  decisis  as  a  support  of  this. 
So  that  the  rulings  in  Kelly's  and  Kennedy's  cases  reported 
in  58  (?a.,  107  and  485,  while  they  reconcile  Thompson's 
case  in  respect  to  the  ontts  or  burden  of  proof  being  on  the 
Railroad  Company  to  show  fault  in  the  employe  with 
Campbell's  case  in  58  Oa.^  488,  which  put  it  on  the  plain- 
tiff employ 6,  and  show  both  to  be  right  on  the  facts  of  each, 
by  leaving  the  principle  we  are  now  reviewing  untouched, 
strengthen  it,  if  they  affect  it  at  all. 

So  also  it  is  simply  a  mistake  that  Judge  Bleckley,  in 
Henderson  vs.  Walker^  receiver^  55  Oa.^  781,  doubted  this 
construction  of  the  statute.  That  case,  though  reported 
in  the  55th,  was  decided  before  Thompson's  case,  though 
reported  in  the  54th.  Both  were  heard  at  the  same  term, 
Henderson's  case  from  the  Rome,  and  Thompson's  from 
the  Eastern  circuit,  but  the  Rome  circuit  and  Henderson's 
case  were  called  before  the  Eastern,  and  Henderson's  was 
decided  before  Thompson's.  Therefore,  where  the  judge 
says  in  the  Henderson  case,  construing  sections  2088, 3033 
and  8086  of  the  Code,  that  "it  admits  of  some  doubt 
whether  the  section  embraces  any  injuries  but  such  as  are 
sustained  from  the  running  of  the  cars  or  engine,'"  and 
adds,  "  we  are  inclined  to  think  the  terms  of  section  3033 
are  broad  enough  to  comprehend  all  injuries,"  he  an- 
nounced the  pioneer  opinion  of  the  court  on  the  construc- 
tion of  §3033,  which  was  subsequently  at  the  same  term 
relieved  of  doubt,  so  far  as  Chief  Justice  Warner,  Judge 
Bleckley  and  myself,  then  the  bench,  are  concerned  ;  and 
all  rubbish  being  cleared  away,  we  thought  we  saw  a  clean, 
broad  road  to  the  principle  now  being  reviewed. 
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3.  The  fact  is  that  the  construction  put  on  the  statutes 
embodied  in  §§3033  and  8036  has  never  been  doubted  for  a 
second  by  any  member  of  this  court  from  the  date  of  its 
delivery  up  to  this  review.  The  bench  has  been  filled 
since,  in  addition  to  the  venerable  and  venerated  Chief 
Justice  Warner,  Judge  Bleckley  and  myself,  by  Justices 
Crawford,  Hawkins,  Speer,  Hall  and  Bland  ford ;  and  it 
would  be  wonderful  if  so  many  men,  who  construe  a  law 
under  oath  and  without  the  slightest  prejudice,  were  wrong, 
and  only  the  counsel  of  corporations,  who  construe  it  with 
fees  in  their  pockets,  were  right. 

In  56  Qa.,  196  and  586;  58  Id.,  107,  216,  485;  59  Id., 
436, 440;  68  Id.,  699;  69  Id.,  347,  715,  720,  the  construe- 
tion  was  recognized  and  affirmed  either  expressly  or  by 
necessary  implication.  The  two  cases  from  the  69th  are 
directly  in  point. 

The  first  was  for  an  iiyury  on  trestle  work,  disconnected 
from  any  immediate  running  of  the  cars,  just  like  the  case 
at  bar;  and  the  other  was  for  an  injury  in  falling  in  a  pit 
or  hole  left  by  workmen  on  the  track  after  the  employ^ 
was  safely  landed.  It  matters  not  a  jot  or  tittle  that  the 
cases  were  defeated  on  other  grounds;  this  was  distinctly 
recognized  as  law.     So  is  the  68th ;(?«.,  699.  . 

4.  But  it  is  argued  that  the  statutes  are  unconstitutional, 
Ar^.  1,  sec.  4,  par.  1,  (Oode,  §5027).  We  cannot  think 
80.  That  provision  is  simply  that  ^•laws  of  a  general 
nature  shall  have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  an  existing  general  law.  No 
general  law  affecting  private  rights  shall  be  varied  in  any 
particular  case  by  special  legislation,  except  with  the  free 
consent  in  writing  of  all  persons  to  be  affected  thereby, 
and  no  person  under  legal  disability  to  contract  is  capable 
of  such  consent.*' 

This  is  no  special  law.  It  is  a  law  applicable  to  all  rail- 
road companies  and  their  employes,  whether  employed  in 
running  trains  or  not.    It  would  be  more  special  and  less 
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general  if  applicable  only  to  those  engaged  in  running  the 
trains.  It  is  a  general  law  embracing  in  its  terms  all  rail- 
roads and  their  employes.  Nor  is  it  a  special  law  affecting 
private  rights  which  varied  a  general  law  without  "  the 
free  consent  in  writing  of  all  persons  to  be  affected  there- 
by," in  the  sense  of  this  language  in  our  constitution.  It 
would  be  so  if  it  affected  one  railroad  company  without 
such  consent,  and  left  out  all  others.  But  this  affects  all 
railroad  companies  and  their  employes.  It  might  as  well 
be  said  that  a  law  affecting  all  lawyers  or  doctors  was  spe- 
cial legislation,  if  it  regulated  their  treatment  of  clerks  or 
students  differently  from  that  of  common  or  unprofessional 
people.  The  cases  cited  from  the  Iowa  reports  are  not 
in  point.  The  constitution  and  statutes  there  are  unlike 
ours.  If  that  court  had  so  construed  statutes  like  ours,  wo 
should  differ  with  them  with  all  deference  to  their  judg- 
ment; but  they  do  not  collide,  we  think,  with  what  we 
decide  on  our  constitution  and  our  statutes. 

5.  The  verdict  is  supported  by  the  evidence ;  enough  to 
support  it,  though  conflicting;  the  presiding.] udge  approv- 
ed it ;  it  is  not  excessive  in  damages,  and  if  the  principle 
ruled  in  the  Thompson  case  be  law,  it  ought  to  stand. 
That  judgment,  after  review,  is  affirmed ;  and  while  as 
legislators  we  might  not  have  made  the  law  as  there  writ 
ten,  as  judges  we  cannot  alter  it,  §§3033,  3034,  803«  of 
the  present  Code  are  in  the  Code  of  1863,  there  numbered 
§§2978,  2979  and  2980,  immediately  following  each  other 
and  under  article  4,  "of  injuries  by  railroad  companies." 
It  forms  a  distinct  article  on  this  subject,  "of  ii^juries  by 
railroad  companies;"  §2980  follows  §2978  and  §2979,  with 
no  later  enactment  interjected,  as  in  the  present  Oode. 
The  three  sections  make  one  law.  What  is  that  law  ?  It 
is  the  liability  of  railroad  companies  to  strangers  ani  em- 
ploy^, not  only  for  the  running  of  the  trains,  but  for  "dam- 
age done  by  any  person  in  the  employment  and  service 
of  the  company,"  not  only  employed,  but  in  service  at  the 
time.     If  the  plaintiff  be  also  then  in  service,  if  without 
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fault,  he,  too,  may  recover ;  if  at  fault,  he  cannot  recover  a 
cent.  Any  other  person  may  recover,  though  at  fault,  but 
less  because  at  fault.  It  became  law  first  in  the  Oode  of 
1868,  as  embodied  together.  It  was  recognized,  ratified 
and  made  constitutional  by  the  constitutions  of  1865  and 
1868.  If  the  legislature  should  confine  it  to  injuries  about 
running  the  cars,  it  will  afford  us  pleasure  to  enforce  the 
amendment ;  if  not,  we  must  enforce  it  as  it  now  stands. 
Judgment  affirmed. 


GuEBARD  et  al.  V8.  Guerard  et  al. 

1.  Where  a  will  devised  all  the  property  of  the  testator,  both  real  and 
personal,  including  a  lot  in  Greorgia,  to  his  wife  for  life,  with  re- 
mainder to  the  issue  of  the  marriage  living  at  her  death,  and  in 
default  of  such  issue  to  his  "own  right  heirs,"  and  where  the  wife 
of  testator  died  without  issue,  and  the  property  was  claimed  by 
the  descendants  of  a  brother  of  testator  of  the  whole  blood,  and 
also  by  his  brothers  and  sisters  of  the  half  blood  on  the  paternal 
side,  it  was  admissible  to  prove  that  the  testator  was  living  in  the 
state  of  Pennsylvania  up  to  the  date  of  his  deatn ,  and  when  the  will 
was  made;  that  the  property  in  Georgia  was  derived  from  his 
mother ;  that  the  testator  had  real  and  personal  property  in  Penn- 
sylvania ;  and  that,  by  the  law  of  that  state  at  the  time  tho  will 
was  made,  the  brothers  and  sisters  of  the  whole  blood  would  in- 
herit in  preference  to  brothers  and  sisters  of  the  half  blood.  Sach 
evidence  tended  to  show  the  intention  of  the  testator  and  his 
meaning  in  using  the  words  his  **own  right  heire." 

2.  Under  these  facts,  the  descendants  of  the  testator's  brother  of  the 
whole  blood  would  take  land  in  G^rgia,  to  the  exclusion  of  the 
brothers  and  sisters  of  the  half  blood  and  their  descendants. 
December  1,  1884. 

Wills.  Estates.  Evidence.  Heirs.  Words  and  Phrases. 
Before  Judge  Adams.  Chatham  Superior  Court,  June 
Term,  1884. 

Guerard  et  al.  filed  their  bill  against  Guerard  c(  al.  for 
partition,  and  to  obtain'  a  construction  of  the  will  of  Dr. 
Augustus  Guerard,  deceased,  under  which  both  sides 
claimed,  the  subject-matter  of  the  conflicting  claims  being 
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a  half  interest  in  a  lot  of  land  in  Savannah,  Georgia.  The 
facts  are  sufficiently  stated  in  the  decision. 

Under  the  charge  of  the  court,  the  jury  found  for  com- 
plainants. Defendants  moved  for  a  new  trial,  on  the  fol- 
lowing among  other  grounds : 

(1.)  Because  the  court  admitted  parol  evidence,  over 
objections  of  defendants,  to  show  the  following  facts: 
That  the  testator  was  a  citizen  and  resident  of  the  state 
of  Pennsylvania  when  he  made  his  will ;  that  he  derived 
his  title  to  the  property  in  dispute  from  his  mother,  from 
whom  the  complainants,  but  not  the  defendants,  are 
descended;  that  by  the  law  of  Pennsylvania,  the  real 
property  in  that  state  of  an  intestate  dying  without 
Mridow,  father,  mother  or  issue  living  at  his  death,  and 
having  brothers  and  sisters  both  of  the  whole  and  half 
blood,  or  representatives  of  such  brothers  and  sisters,  de- 
scended to  and  vested  in  the  brothers  and  sisters  of  the 
whole  blood,  or  their  representatives,  to  the  exclusion  of 
those  of  the  half  blood. 

(2.)  Because  the  court  charged  to  the  effect  that  the 
words, ''  own  right  heirs,*'  should  be  given  the  meaning 
which  they  had  in  Pennsylvania,  and  that  kin  of  the  whole 
blood  would  take  under  them  in  preference  to  kin  of  the 
half  blood. 

The  motion  was  overruled,  and  defendants  excepted, 

John  M.  Gubrabb;  Wm.  S.  Basinqer,  for  plaintiffs  in 
error. 

Dknhabk  &  Adams,  for  defendants. 

Blandford,  Justice. 

Augustus  Guerard  owned  a  certain  tract  of  land  in 
Savannah;  he  made  his  will  in  1845,  by  which  he  left  all 
his  property,  real  and  personal,  tx>  his  wife  for  her  life,  with 
remainder  to  the  issue  of  the  marriage  living  at  her  death, 
and  in  default  of  such  issue  to  his  ^*  own  right  heirs."    The 
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widow  took  the  estate  during  her  life,  and  died  November 
1, 1883,  without  i83ue  of  the  marriage  living  at  her  death. 
The  father  of  the  testator  was  married  twice ;  by  the  first 
marriage  he  had  two  sons,  the  testator  and  Robert  Qodin 
Guerard,  whose  descendants  are  the  complainants  in  the 
bill  (the  defendants  in  error) ;  by  the  second  marriage,  he 
had  the  plaintiffs  in  error  (the  defendants  in  the  court  be- 
low), who  are  brothers  and  sister  of  the  half  blood  of  the 
testator  by  the  paternal  side.  The  court  allowed  com- 
plainants to  prove  that  testator  lived  in  the  state  of  Pennsyl- 
vania when  he  died  and  when  the  will  was  made,  and  that 
the  property  in  Savannah  was  derived  from  his  mother; 
also  what  the  law  of  Pennsylvania  was  as  to  who  were 
the  heirs  of  a  person  dying  in  that  state  when  the  testator 
died ;  also  that  testator,  when  he  made  this  will,  had  real 
and  personal  property  in  the  state  of  Pennsylvania. — ^This 
testimony  was  objected  to  by  the  plaintiffs  in  error,  and 
the  objection  overruled  by  the  court,  and  they  excepted, 
and  this  is  the  first  ground  of  error  complained  of. 

The  law  of  Pennsylvania  having  been  shown  to  be,  when 
this  will  was  made,  that  the  brothers  and  sisters  of  the 
whole  blood  should  inherit  in  preference  to  the  brothers . 
and  sisters  of  the  half  blood,  the  court  below  held  that 
the  testator  meant  by  the  use  of  the  words,  "  my  own  right 
heirs,"  his  brother  of  the  whole  blood,  and  that  complain- 
ants in  the  bill,  being  the  defendants  in  error  and  the  de- 
scendants of  Robert  Qodin  Guerard,  the  only  brother,  there 
being  no  sisters,  were  entitled  under  the  will  to  the 
property  mentioned  in  the  bill,  to  the  exclusion  of  broth- 
ers and  sisters  of  the  half  blood. — This  ruling  is  also  ex- 
cepted to,  and  forms  the  only  other  ground  of  complaint. 
This  will  will  be  construed  according  to  the  laws  of  Geor- 
gia. The  cardinal  rule  of  construction  of  all  wills  is  to  as- 
certain the  intention  of  the  testator.  The  court  will  seek 
diligently  for  the  intention  of  the  testator  in  the  con- 
struction of  all  legacies.    Oode,  §2456. 

*^  When  called  upon  to  construe  a  will,  the  court  may 
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bear  parol  evidence  of  the  circumstances  surrounding  the 
testator  at  the  time  of  its  execution.  So  the  court  may- 
hear  parol  evidence  to  explain  all  ambiguities,  both  latent 
and  patent."    Code,  §2457. 

"The  word  'heirs,'  or  its  equivalent,  is  not  necessary 
lo  create  an  absolute  estate,  but  every  conveyance  prop- 
erly executed  shall  be  construed  to  convey  the  fee  unless 
a  less  estate  is  mentioned  and  li^iited  in  such  conveyance. 
.  .  .  .  The  court  may  hear  parol  evidence  to  prove 
the  intention."    Code,  §2248. 

"  The  validity,  form  and  effect  of  all  writings  or  contracts 
arc  determined  by  the  laws  of  the  jflace  where  executed. 
When  such  writing  or  contract  is  intended  to  have  effect 
in  this  state,  it  must  be  executed  in  conformity  to  the  laws 
of  this  state,  excepting  wills  of  personalty  of  persons 
domiciled  in  another  state  or  country."  Code  of  Ga.,  §8. 
What  is  the  meaning  of  the  words  "  my  own  right  heirs," 
as  used  by  the  testator  in  his  will  ?  These  words  are  cer- 
tainly ambiguous.  The  will  itself  shows  that  it  was  made 
in  Pennsylvania.  The  Code,  as  above  quoted,  declares  it 
to  be  the  duty  of  the  court  to  search  diligently  for  the 
intention  of  the  testator  in  construing  his  will,  and  to  ena- 
ble the  court  to  find  such  intention,  and  to  this  end  parol 
evidence  may  be  heard  of  the  circumstances  surrounding 
the  testator  when  the  will  was  executed.  We  think  the 
court  did  right  to  admit  evidence  that  testator  lived  in 
Pennsylvania  when  the  will  was  executed ;  also  that  tes- 
tator had  real  and  personal  property  in  that  state  when 
the  will  was  made,  and  that  by  the  laws  of  Pennsylvania, 
the  brothers  and  sisters  of  the  whole  blood  inherited  from 
and  were  the  heirs  at  law  of  testator  to  the  exclusion  of 
brothers  and  sisters  of  the  half  blood  on  the  paternal  side. 

So  the  only  question  remaining  is,  was  the  court  below 
right  in  holding  that  the  descendants  of  the  brother  of  the 
whole  blood  were  entitled  to  the  land  in  Georgia  to  the 
exclusion  of  the  brothers  and  sisters  and  their  descendants 
of  the  half  blood? 
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The  surrounding  circumstances  at  the  time  the  testator 
made  this  will  indicate  very  clearly  that  he  meant  by  the 
use  of  the  words,  "  my  own  right  heirs,"  that  those  per- 
sons whom  he  intended  to  take  under  his  will  were  such 
persons  as  were  his  heirs  by  the  laws  of  Pennsylvania, 
and  as  we  have  seen  those  persons  were  his  brothers  and 
sisters  of  the  whole  blood,  to  the  exclusion  of  brothers  and 
sisters  of  the  half  blood.  This  construction  is  strength- 
ened by  the  fact  that  testator  owned  land  and  personal 
property  in  Pennsylvania  at  the  time  he  made  this  will, 
and  which  passed  by  the  same  to  his  brothers  and  sisters 
of  the  whole  blood.  The  will  designates  only  one  class  to 
take,  to- wit,  testator's  "own  right  heirs."  It  would  be 
unreasonable  to  suppose  that  testator  intended  different 
persons  to  take  his  real  estate  in  Georgia  from  those  who 
were  to  take  his  real  estate  in  Pennsylvania,  when  he 
designates  both  classes  by  the  same  words,  his  "own  right 
heirs."  Wills  devising  real  estate  situated  in  this  state 
will  be  construed  according  to  the  rules  of  construction 
adopted  by  the  laws  of  this  state ;  among  the  principal  are 
those  sections  of  our  own  Code  that  have  been  cited.  It 
appears  that  the  court  below  construed  this  will  in  con- 
formity with  those  rales  (14  Oa.^  374;  8  /«/.,  37;  49  Id.^ 
540;  21  Law  Library  M.  P.,  309),  and  his  judgment  is 
affirmed. 

Judgment  affirmed. 


GuNN  V8.  Knoop,  FKEiarcHS  &  Company. 

A  factor  of  an  owner  of  cotton  agreed  to  sell  it  for  cash  to  the  agent 
of  a  firm.  It  was  weighed  and  the  price  agreed  upon.  It  was  to 
remain  in  the  warehouse  of  the  factor  until  the  next  morning, 
when  it  was  to  be  paid  for  and  turned  out  for  shipment.  The  bill 
containing  the  amonnt  of  the  cotton,  with  its  price,  was  handed  to 
the  purchaser,  and  he  endorsed  upon  it  "  0.  K.,''  and  signed  his 
name.  During  the  succeeding  night,  and  hefore  the  time  arrived 
for  the  payment  of  the  money  for  the  cotton,  the  warehonse  in 

i     which  it  was  stored  was  bumed|  and  it  was  destroyed : 
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Heldf  that  the  title  to  the  cotton,  as  well  as  its  actual  possession, 
remained  in  the  seller,  and  he  could  not  recover  its  value  from  the 
purchaser. 

(a.)  The  case  in  50  Ga.,  644,  is  unlike  the  present  case. 

Kovemberll,  1884. 

Title.  Contracts.  Sales.  Delivery.  Ootton.  Factors. 
Before  Judge  Simmons.  Bibb  Superior  Court.  October 
Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  only  nec- 
essary to  add  that  the  jury  found  for  the  defendants,  and 
a  motion  for  a  new  trial  having  been  overruled,  plaintiff 
excepted. 

Hill  &  Harris,  for  plaintiff  in  error. 

BiLLUPS  &  Hardeman  ;  B.  M.  Davis,  for  defendants. 

Blandford,  Justice. 

This  was  an  action  by  plaintiff  in  error  to  recover  of 
defendants  in  error  the  value  of  nine  bales  of  cotton. 

It  appears  that  the  factor  of  Gunn  agreed  to  sell  the  cot- 
ton to  the  agent  of  Enoop,  Freirichs  ife  Co.  The  cotton  was 
weighed  and  price  agreed  upon ;  it  was  to  be  a  cash  sale* 
The  cotton  was  to  remain  in  the  warehouse  of  plaintiff's 
factor  until  the  next  morning,  when  it  was  to  be  paid  for 
and  turned  out  for  shipment.  A  bill  containing  the  cotton, 
with  its  price,  was  handed  defendant,  upon  which  he  en- 
dorsed *-0.  K,"  and  signed  his  name.  Before  the  time 
arrived  for  the  payment  of  the  money  for  the  cotton,  during 
the  night  of  the  day  upon  which  this  bargain  was  madeij 
the  warehouse  in  which  the  cotton  was  stored  was  burned, 
and  the  cotton  destroyed,  and  the  question  here  is,  who  is 
to  sustain  the  loss,  the  plaintiff  or  the  defendants  ?  It  is 
insisted  by  the  counsel  for  plaintiff  in  error  that,  under 
the  authority  of  the  decision  in  the  case  of  Groover ^  Stuhbs 
dk  Co.  vs.   Warfield  <&  Wayne,  50  Oa.,  644,  the  plain- 


Digit 


ized  by  Google 


612  SUPREME  COURT  OF  GEORGIA. 

Gunn  tut.  Knoop,  FreinchB  &  Con)i>any. 

tiff  should  have  recovered,  and  that  the  loss  was  that  of 
defendants  in  error.  In  the  case  relied  on,  there  was  no 
loss  of  the  cotton  sold,  but  after  it  was  sold,  and  the 
contract  of  sale  being  manifested  in  such  a  way  as  to  take 
it  without  the  operation  of  the  statute  of  frauds,  the  pur- 
chasers refused  to  pay  for  it,  the  cotton  having  declined  in 
price,  this  court  merely  held  that  the  seller  could  main- 
tain an  action  for  damages  against  the  purchasers  for  a 
breach  of  the  contract.  This  decision  is  unquestionably 
right,  and  does  not  need  argument  or  authority  for  its  sup- 
port. The  case  at  bar  is  quite  different  from  the  case  re- 
ferred to.  Here  the  plaintiff  is  unable  to  comply  with 
his  part  of  the  contract,  by  reason  of  the  destruction  of 
the  cotton  before  its  delivery.  The  title  to,  and  own- 
ership of,  the  cotton,  as  well  as  its  actual  possession, 
was  in  the  plaintiff  when  it  was  destroyed.  By  the 
terms  of  the  contract,  it  was  a  cash  sale,  and  by  §1593  of 
the  Code,  the  title  and  ownership  of  the  cotton  was  to 
remain  in  the  seller  until  paid  for.  67  (?«.,  352.  It  is 
insisted  by  plaintiff's  counsel  that  this  last  case  is  wrong, 
and  it  has  been  asked  that  we  review  and  reverse  this  case. 
We  have  considered  this  request,  and  are  satisfied  that  the 
decision  complained  of  is  correct,  not  only  as  regards  our 
own  statute,  but  is  fully  sustained  by  common  law  authori^^ 
ties.  See  1  Benj.  on  Sales,  §§185,  SOS,  425,  427,  and  an- 
thorities  there  cited.  We  are  not  aware  of  any  decision 
to  the  contrary,  nor  has  any  been  shown  by  the  able 
counsel  who  argued  this  case,  so  we  re-affirm  the  decision 
in  the  case  of  farrow  vs.  Pate  dh  Brother ^  67<?a.,  862. 
We  see  no  error  in  the  several  rulings  and  decisions 
complained  of,  and  the  judgment  is  affirmed. 
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Tab  Oentbal  Railroad  vs.  Sanders. 

1.  Where  an  action  was  brongbt  against  "the  Central  Raibx)ad  and 
Banking  Company/'  and  interrogatories  were  taken  out,  crossed 
and  executed,  the  name  of  the  defendant  being  so  stated  in  themt 
and  subsequently  the  declaration  was  amended  by  inserting  after 
the  name  of  the  defendant  the  words,  "of  Georgia,  lessees  of  the- 
Southwestern  Railroad  Company,"  the  interrogatories  previously- 
executed  were  not  thereby  rendered  inadmissible. 

2.  Whether  interrogatories  should  have  been  suppressed  or  not,  if 
the  question  of  the  amount  of  damages,  to  which  alone  they  re- 
lated, is  waived,  the  ruling  of  the  court  as  to  the  interrogatories  is 
immaterial. 

3.  Where  one  is  injured  by  the  running  of  a  car  and  engine  of  a  rail- 
road company,  the  law  presumes  that  such  injury  was  the  result- 
of  negligence  on  the  part  of  the  company,  and  to  relieve  itself  of 
such  presumption,  it  must  show  that  it  used  all  ordinary  care  and 
diligence  to  prevent  the  injury.  It  is  not  enough  fcr  them  to  in- 
sist that  they  do  not  know  how  the  accident  occurred,  and  that  it 
is  impossible  for  them  to  find  out. 

(a.)  It  appeared  in  this  case  that  the  company  did. not  have  a  suita- 
ble track ;  that  the  outside  of  the  curve  where  the  accident  occurred 
was  lower  than  the  inside  \  and  that  the  train  was  behind  time  and 
was  running  rapidly  to  catch  up,  when  the  train  left  the  track, 
causing  the  injury  sued  for.  A  verdict  for  the  plaintiff  was,  there- 
fore, not  without  evidence  of  negligence  to  support  it. 

October  21, 18S4. 

Interrogatories.  Evidence.  Negligence.  Presump. 
tions.  Railroads.  Damages.  Before  Judge  Clarke. 
Quitman  Superior  Oourt     March  Term,  1884. 

Georgia  Sanders  brought  suit  against  the  Central  Rail- 
road for  a  personal  injury,  laying  her  damages  at  ten  thou- 
sand dollars.  The  defendant  pleaded  the  general  issue. 
On  the  trial,  there  was  no  conflict  of  evidence  as  to  the 
fact  that  a  train  on  the  Southwestern  Railroad  (which  was 
controlled  by  the  Central  Railroad  under  lease)  ran  off 
the  track  while  passing  around  a  curve,  and  that  the  plain- 
tiff was  injured;  but  the  evidence  as  to  the  diligence  or 
negligence  of  the  railroad  was  voluminous  and  conflicting.. 
It  is  unnecessary  to  set  it  out  in  detail,  but  it  is  sufficient  to- 
V  73-34 
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43tate  that  the  principal  points  relied  on  by  the  plaintiff  were 
as  follows:  The  train  was  seven  or  eight  miles  behind  its 
schedule  time  just  before  reaching  the  curve,  and  was  run- 
ning more  rapidly  than  the  schedule  time,  in  order  to  catch 
up.  It  left  the  track  on  the  outer  side  of  the  curve,  tear- 
ing away  the  rail  and  stringers  on  which  it  rested  for  a 
•distance  of  fifty  to  seventy-five  yards.  The  track  and  the 
wreck  were  examined  shortly  after  the  accident.  In  one 
of  the  stringers  a  crack  was  found  extending  nearly  half 
way  through  it,  and  along  the  edges  of  the  stringers  were 
some  rotten  places.  A  witness  for  the  plaintiff  testified 
that,  from  his  examination,  he  was  of  the  opinion  that  the 
cause  of  the  accident  was  that  the  outer  side  of  the  curve 
was  lower  than  the  inner  side,  while  the  contrary  should 
have  been  the  case.  Another  witness  testified  that  he  ex- 
lamined  the  track  the  next  day,  and  that  the  outside  of  the 
curve  was  two  and  a  half  or  three  inches  lower  than  the 
inside ;  that  the  track  had  been  temporarily  repaired,  and 
he,  being  in  the  employment  of  the  road,  went  there  to 
repair  it.  There  was  testimony  that  the  supervis6r  of  the 
road  was  at  the  place  of  the  iiyury  after  its  occuirence; 
that  he  appeared  to  have  been  drinking,  and  indulged  in 
some  profanity  and  abuse  of  th^  conductor,  saying  that  it 
was  carelessness  and  looked  like  he  had  been  running 
thirty  miles  an  hour.  (These  sayings  of  the  supervisor 
appear  to  have  been  admitted  for  the  purpose  of  impeach- 
ing him.)  There  was  also  evidence  as  to  the  extent  of  the 
ii^jury. 

The  principal  points  of  contest  relied  on  by  the  defend- 
ant were  as  follows :  The  track  at  that  point  was  properly 
laid  with  good  material.  It  had  recently  been  repaired, 
and  several  agents  and  employes  of  the  road  testified  that 
they  had  been  over  that  portion  of  the  track  shortly  before 
the  injury,  and  that  it  appeared  to  be  in  good  condition. 
While  the  speed  was  somewhat  faster  than  the  schedule 
time,  it  was  not  an  unusual  or  dangerous  speed ;  and  the 
track  being  in  good  condition,  there  was  no  more  danger 
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of  an  accident  in  running  around  a  curve  than  on  a  straight 
track.  The  stringers  were  sound  and  the  rails  good.  The 
crack  in  one  of  the  stringers  was  a  mere  sun-crack,  and  it 
Wias  not  in  an  unsound  condition.  The  tearing  up  or  splin- 
tering of  timbers  was  such  as  might  have  occurred  as  the 
result  of  such  an  accident  wherever  it  happened  and  how- 
ever  sound  the  rails  may  have  been.  One  witness  testi- 
fied that  where  a  track  was  in  good  condition,  it  could  not 
be  told  what  caused  the  accident,  and  that  he  had  seen 
accidents  on  straight  lines  as  well  as  on  curves.  The  en- 
gineer testified  that  his  engine  was  in  good  condition,  and 
he  thought  the  cars  jerked  it  from  the  track.  Another 
witness  testified  that  the  cars  were  in  good  condition. 
Several  other  trains  had  passed  over  that  portion  of  the 
road  on  the  day  when  the  injury  occurred,  and  had  the 
outer  rail  been  lower  than  the  inner  one,  they  would  have 
left  the  track. 

There  was  some  conflicting  evidence  as  to  the  putting 
in  of  a  short  stringer  in  one  portion  of  the  curve,  and  as  to 
whether  it  was  put  in  before  or  after  the  injury,  but  it  ap- 
peared that  it  was  not  at  the  exact  point  where  the  train 
left  the  track. 

The  jury  found  for  the  plaintiff  $2,500.00.  Defendant 
moved  for  a  new  trial,  which  was  refused,  and  it  excepted. 

W.  S.  Wallace  &  Son,  for  plaintiff  in  error. 

T.  H.  Pickett  ;  J.  H.  Querry,  by  0.  B.  Wooten,  for  de- 
fendant. 

« 

Blakdford,  Justice. 

The  defendant  in  error  brought  her  action  against  the 
plaintiff  in  error  and  obtained  a  verdict  and  judgment. 
The  defendant  moved  for  a  new  trial  on  various  grounds, 
which  motion  was  overruled  by  the  court  below,  and  de- 
fendant excepted,  and  error  thereon  is  assigned  to  this 
court. 
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1.  The  action  was  originally  brought  against  the  Central 
Bailroad  and  Banking  Company.  The  declaration  was 
subsequently  amended,  without  objection,  by  adding  the 
words,  after  "Central  Railroad  and  Banking  Company,"  "of 
Georgia,  lessees  of  the  Southwestern  Railroad  Com- 
pany." While  the  action  remained  against  the  Central 
Railroad  and  Banking  Company,  and  before  amendment, 
certain  interrogatories  were  sued  out  for  Georgia  Sanders 
and  others,  and  the  case  was  stated  on  the  interrogatories 
as  it  appeared  originally  in  the  declaration.  The  declar- 
ation having  been  amended  as  above  stated,  when  (he  de- 
positions were  returned  into  court,  counsel  for  plaintiff  in 
error  moved  to  suppress  the  same,  upon  the  ground  that 
when  the  interrogatories  were  sued  out,  there  was  no  case 
against  the  plaintiff  in  error  in  court.  This  motion  was 
refused  by  the  court  below,  and  this  forms  the  first  ground 
of  complaint  by  plaintiff  in  error. 

When  the  declaration  was  amended,  there  was  a  good 
case  against  the  defendant.  This  amendment  was  more 
formal  than  real ;  the  misnomer  was  so  amended  as  to  make 
the  declaration  speak  the  truth  as  to  the  name  of  defend- 
ant. The  defendant  was  fully  advised  by  the  interroga- 
tories of  plaintiff  as  to  the  case  the  witness  was  to  be  ex- 
amined about,  llie  questions  were  full,  and  the  crosses 
of  defendant  were  likewise  full  as  to  all  matters  embraced 
therein.  We  think  the  testimony  was  admissible,  and  the 
court  did  right  to  refuse  to  suppress  the  same.  See  Wright 
V8.  Zeigler  Bros.^  70  Oa.^  502. 

2.  The  defendant  moved  to  suppress  other  interrogato- 
ries, after  the  amendment  to  plaicftiff's  declaration  had 
been  made,  on  account  of  some  informality  as  to  the  state- 
ment of  the  case  in  the  interrogatories.  Whatever  merit 
there  may  have  been  in  this  motion  when  made,  the  plain- 
tiff in  error  having  waived  the  ground  in  its  motion  for 
new  trial  that  the  verdict  was  excessive,  and  as  this  tes- 
timony goes  alone  to  the  injuries  received  by  plaintiff, 
which  bears  alone  upon  the  question  of  damages,  the 
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ruling  of  the  court  below  on  this  motion,  whether  right  or 
wrong,  is  quite  immaterial ;  and  if  wrong,  under  the  pres- 
ent aspect  of  the  case,  would  not  work  a  reversal. 

3.  It  is  insisted  by  the  able  and  ingenious  counsel  for 
plaintiff  in  error  that  the  verdict  is  not  supported  by  the 
evidence.  When  one  is  injured  by  the  running  of  the  cars 
and  engines  of  a  railroad  company,  the  law  presumes  that 
such  injury  was  the  result  of  the  negligence  of  the  railroad 
company,  and  such  company,  to  relieve  itself  of  such  pre- 
sumption, must  show  that  it  used  all  ordinary  care  and  dil- 
igence to  have  prevented  the  injury.  It  is  admitted  by 
counsel  for  plaintiff  in  error  that  the  company  did  not 
know  how  this  accident  occurred ;  that  it  is  impossible  to 
find  out.  But  we  submit  that,  notwithstanding  the  ignor- 
ance of  the  company  as  to  the  cause  of  the  accident, 
the  presumption  still  exists  of  negligence  on  its  part.  The 
defendant  must  show,  to  rebut  the  presumption,  that  it 
used  all  ordinary  care  and  diligence. 

This  record  shows  affirmatively  that  the  company  was 
negligent  in  not  having  a  suitable  track ;  that  the  outside 
of  the  curve  was  lower  than  the  inside;  that  the  train  was 
behind  its  time  and  was  running  rapidly  to  make  up ;  all 
these  things  were  in  evidence  and  submitted  to  the  jury. 
The  judge  who  tried  this  case  was  satisfied  with  the  ver- 
dict,— at  leasthe  refused  to  interfere  with  the  same.  Where 
there  is  evidence  to^support  the  verdict,  and  the  judge  who 
tries  the  case  refuses  to  grant  a  new  trial,  this  court  will 
not  interfere. 

Judgment  affirmed. 


Phillips  v^.  McGuire. 

Under  an  issue*  formed  on  a  distress  warrant,  the  landlord  testified 
that  he  rented  land  to  the  tenant  and  was  to  receive  two  bales  of 
cotton  for  the  rent ;  that  he  also  became  security  for  the  tenant 
and  another  for  provisions,  and  had  paid  off  that  debt ;  that  the 
tenant  had  delivered  to  him  one  bale  of  cotton,  giving  no  instruc- 
tion, as  to  its  appropriation ;  and  that  he  sold  it  and  applied  the 
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proceeds  to  the  payment  of  the  debt  which  he  had  paid  off  as  seen- 
lity.  It  did  not  appear  that  the  tenailt  knew  that  the  landlord  had 
taken  up  the  security  debt  when  the  cotton  was  delivered : 
Heldf  that  the  intention  of  the  parties  as  to  the  application  of  the  cot- 
ton should  have  been  left  to  the  jury,  and  such  intention  would 
control. 
Kovember  11,  1881. 

Debtor  and  Creditor.  Payment.  Appropriation  of 
Payments.  Before  Judge  Habris.  Douglas  Superior 
Court    January  Term,  1884. 

Reported  in  the  decision. 

J.  S.  James  ;  R.  A.  Massbt,  for  plaintiff  in  error. 

JoDN  V.  Edge,  for  defendant. 

Blandpord,  Justice. 

Defendant  in  error  sued  out  a  distress  warrant  against 
plaintiff  in  error  for  the  sum  of  one  hundred  dollars.  The 
defendant  in  the  distress  warrant  filed  a  counter-affidavit) 
denying  that  any  part  of  the  rent  was  due.  The  case  was 
appealed  to  the  superior  court,  and  on  the  trial  of  the  ap- 
peal, McGuire,  the  plaintiff,  testified  that  he  had  »nted 
land  to  Phillips,  and  that  Phillips  was  to  pay  him  two  bales 
of  cotton,  weighing  four  hundred  and  fifty  pounds  each,  for 
the  rent ;  that  he  had  become  security  for  Phillips  and  one 
Morris,  in  Atlanta,  for  provisions,  and  had  paid  off  the 
debt ;  that  Phillips  had  delivered  to  him  one  bale  of  cot- 
ton, and  he  sold  it  and  applied  the  proceeds  to  the  payment 
of  the  debt  which  he  had  paid  off  and  taken  up  as  security 
for  Phillips  and  Morris.  Phillips  gave  no  instructions  as 
to  the  appropriation  of  the  cotton.  He  did  not  testify  that 
Phillips  knew  that  he  had  paid  off  and  taken  up  the  debt 
of  Phillips  and  Morris,  upon  which  he  was  surety,  when 
the  cotton  was  delivered  to  him  by  Phillips. 

The  court  charged  the  jury  that,  if  plaintiff  held  two 
debts  against  defendant,  and  if  defendant  paid  him  a  bale 
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of  cotton,  and  did  not  direct  to  which  the  payment  should 
be  applied,  and  that  plaintiff  purchased  provisions  for 
defendant  in  Atlanta,  and  became  security  for  defend- 
ant, and  had  paid  off  said  provision  debt,  he  would  be 
authorized  to  apply  said  payment  to  either  debt,  according 
to  his  election,  but  he  could  not  take  the  cotton  so  paid 
and  apply  it  to  the  payment  of  another  person's  debt,  but 
could  apply  it  to  any  debt  against  defendant.  This  charge 
of  the  court,  in  view  of  the  evidence  in  the  record,  was 
erroneous.  The  plaintiff  in  error  had  agreed  to  pay  two 
bales  of  cotton  to  defendant  in  error  for  rent;  he  delivered 
him  one  bale  of  cotton,  not  knowing  that  the  defendant  in 
error  held  any  other  claim  against  him.  Is  it  not  a  fair 
inference  from  this  transaction  that  the  cotton  was  deliv- 
ered by  plaintiff  in  error  in  payment  tof  the  rent,  and  if 
such  was  the  contract  and  understanding  between  the  par- 
ties^and  if  McGuire  knew  that  the  cotton  delivered  to  him 
by  Phillips  was  expected  by  Phillips  to  be  a  part  payment 
of  the  rent,  then  whether  Phillips  expressly  directed  its 
application  to  the  payment  for  rent  or  not,  it  should  have 
been  so  applied  by  McQuire,  and  this  is  the  application 
which  the  law  will  give  it.  It  should  have  been  left  fairljr 
to  the  jury  to  have  found,  under  the  facts,  what  was  the 
intention  of  the  parties  as  to  the  appropriation  of  the  cot- 
ton, and  if  they  found  that  it  was  their  intention  that  the 
cotton  should  go  in  payment  for  the  rent,  then  the  law 
will  so  apply  it,  and  it  is  equivalent  to  a  direction  as  to  its 
application.  This  is  a  question  for  the  jury,  under  the 
facts  of  the  case,  and  it  should  be  left  with  them  to  deter- 
mine what  was  the  intention  of  the  parties  as  to  the  appli- 
cation of  the  cotton.  FHtcAard  vs.  Comer  cfe  Cb.,  71  Ga.j  18. 
Judgment  reversed. 
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m  ^1  Bell  vs.  The  Central  Railroad. 

In  order  for  a  parent  to  recover  for  the  homicide  of  a  minor  child,  it 
must  bo  alleged  and  shown  that  such  homicide  resulted  in  loss  to 
the  parent  of  the  services  of  such  child.  Where  a  declaration 
merely  alleged  that  the  minor  child  of  the  plaintiff  had  been  killed 
by  the  carelessness  and  negligence  of  the  agents  of  a  railroad  com- 
pany, whereby  tho  plaintiff  was  damaged,  no  causo  of  action  w£8 
set  out;  there  was  nothing  to  amend  by;  and  an  amendment, 
alleging  that  the  services  of  plaintiff's  child  were  of  a  stated  value 
to  her  per  annum,  and  by  reason  of  the  homicide  of  the  son  by  the 
defendant,  she  was  deprived  of  his  services,  and  was  thereby 
damaged,  was  properly  refused. 

(a.)  Whore  a  cause  of  action  is  set  forth,  a  defective  declaration  may 
be  amended  in  matter  of  form  or  substance. 
Koyember  11,  1884. 

Parent  and  Child.  Amendment.  Actions.  Homicide. 
Before  Judge  Simmons.  Bibb  Superior  Court  April 
Term,  1884. 

Reported  in  the  decision, 

W.  H.  Wylly;  Lanier  &  Anderson,  for  plaintiff  in 
error. 

Lton  &  Gresham,  for  defendant 

Blandford,  Justice. 

The  plaintiff's  declaration  alleged  that  the  defendant,  by 
the  carelessness  and  negligence  of  its  agents,  killed  her 
son,  who  was  a  minor,  whereby  she  was  damaged.  The 
plaintiff  proposed  to  amend  this  declaration  by  adding 
thereto  that  the  services  of  her  son  were  of  such  ayalne  to 
her  per  annum,  and  by  this  homicide  by  defendant  of  her 
son,  she  was  deprived  of  his  services,  and  was  thereb^"^  en- 
damaged. 

The  defendant  objected  to  this  amendment,  upon  the 
ground  that  the  declaration  set  forth  no  substantial  cause 
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of  action,  and  could  not  be  amended.  The  court  sustained 
this  objection  and  refused  the  amendment,  and  the  declara- 
tion being  demurred  to  because  the  same  contained  no 
cause  of  action  against  defendant,  this  demurrer  was  sus- 
tained, and  the  case  dismissed,  and  these  rulings  of  the 
court  constitute  the  errors  complained  of  here. 

Unless  the  declaration  set  forth  a  cause  of  action, — that 
is,  made  a  case  in  court,  then  there  was  not  enough  to 
amend  b3%     Code,  §§3479,  3480. 

The  section  2971  of  the  Code  allows  the  widow,  or  chil- 
dren, if  no  widow,  to  recover  for  the  homicide  of  the  hus- 
band, or  father,  but  does  not  authorize  a  parent  to  recover 
for  the  homicide  of  a  child.  By  the  section  2960  of  the 
Code,  it  is  provided  that  every  person,  for  torts  committed 
to  himself,  his  wife,  his  child,  his  ward  or  his  servant,  may 
recover.  This  is  but  declaratory  of  the  common  law;  it 
must  be  averred  that  ouch  torts  resulted  in  loss  to  the 
plaintiff  of  the  services  of  such  wife,  child,  ward  or  servant, 
and  that  by  such  torts.  It  is  quite  manifest  that  the  de- 
claration in  this  case  set  forth  no  cause  of  action,  because 
it  failed  to  allege  that,  by  reason  of  the  tort  of  defendant, 
plaintiff  lost  the  services  of  her  child.  This  was  a  fatal 
defect,  so  much  so  as  to  constitute  no  cause  of  action, 
and  therefore  there  was  not  enough  set  forth  in  the  declara- 
tion to  amend  by.  A  defective  declaration,  where  there  is 
a  cause  of  aetion  set  forth,  may  be  amended  in  matter  of 
form  or  substance.  8  Oa.j  61 ;  67  /c?.,  367 ;  69  Id.j  827; 
49  7;/.,  106;  66 /rf.,  186. 

The  amendment  proposed  would  have  made  a  good 
cause  of  action ;  without  it  there  was  no  cause  of  action  set 
out  in  the  declaration.  It  therefore  results  that  the  decis- 
ion and  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Digit 


ized  by  Google 


622  SUPREME  COURT  OF  GEORGIA. 

The  Western  Union  Telegraph  Company  t».  Cohen. 

The  Western  Union  Telegraph  Company  vs.  Cohen. 

If  a  telegraph  company  receives  a  message  for  transmissiou  over  its 
lines,  and  it  does  transmit  the  same,  it  mostxio  so  coirectly.  If 
this  cannot  bo  done  by  reason  of  storms  or  other  atmospheric  in- 
fluences, the  company  will  be  excused  for  the  non-transmission  ci 
the  message.  But  if  it  be  transmitted,  and  there  should  be  sudi 
changes  or  alterations  in  it  as  to  cause  the  sender  damage,  the 
company  wouM  be  liable  therefor. 

(a.)  The  verdict  was  demanded  by  the  evidence,  and  errors  in  the 
charge  did  no  harm. 

December  21, 1884. 

Telegraph  Companies.  Damages.  Verdict.  Before 
Judge  Eve.  City  Court  of  Richmond  County.  June  Term, 
1884. 

Reported  in  the  decision. 

BiGBY  &  Dorset  ;  Foster  &  Lamar,  for  plaintiff  in  error; 
C.  H.  Cohen,  for  defendant. 
Blandford,  Justice. 

Defendant  in  error  brought  his  action  against  plaintiff 
in  error  to  recover  damages  for  having  changed  a  certain 
message  sent  by  defendant  in  error  to  his  correspondent 
in  New  York.  The  message  directed  the  agent  to  sell  cer- 
tain stock  for  sixty-six ;  as  it  was  received,  it  read  fifty-six. 
The  plaintiff  below  had  a  verdict.  Defendant  moved  for 
a  new  trial,  which  was  refused,  and  this  refusal  is  assigned 
as  error. 

If  a  telegraph  company  receives  a  message  for  trans- 
mission over  its  lines,  and  it  does  transmit  the  same,  then 
it  must  be  transmitted  correctly  at  all  events.  If  the  same 
cannot  be  transmitted  by  reason  of  storms  or  other  atmos- 
pheric influences,  the  company  will  be  excused  for  the 
non-transmission  of  the  message ;  but  if  the  message  be 
transmitted,  and  there  should  be  such  change  or  alteration 
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in  the  same  as  to  cause  the  sender  damage,  the  company- 
would  be  liable  for  such  damage.  Nothing  would  excuse 
the  company  for  soch  neglect  but  some  intervening  cause, 
such  as  a  sudden  storm,  whereby  the  company  would  be 
unable  to  ascertain  whether  the  message,  as  received,  was 
the  same  as  that  gent.  Telegraph  companies  generally, 
and  in  all  instances  except  a  sudden  interference  and 
natural  disturbance,  have  the  means  at  hand  to  know 
and  ascertain  whether  a  message  sent  has  been  altered  or 
changed  in  its  transmission,  and  they  must,  at  their  peril, 
see  to  it  that  all  messages  are  sent  and  delivered  without 
alteration  or  change.  The  evidence  in  this  case  is  so  strong 
and  satisfactory  as  to  demand  the  verdict  rendered  by  the 
jury.  And  although  there  are  errors  committed  by  the 
court  in  its  charges  and  refusals  to  charge  the  jury,  yet, 
under  the  decisive  character  of  the  evidence,  such  errors 
could  not  hurt  plaintiff  in  error,  as  the  verdict  is  right,  no 
matter  what  the  court  may  have  charged. 
Judgment  afSrmed. 


Reid  vs.  The  City  op   Atlanta. 

Every  continTiance  of  a  nuisance  is  a  renewal  of  the  wrong,  and  is 
acdonablo  until  abated.  It  is  a  nuisance  to  keep  up  a  sewer  which, 
when  it  rains,  throws  upon  a  lot,  and  near  the  house  whore  the 
owner  resides,  excrement  disagreeable  to  the  smell  and  hurtful 
to  health ;  and  an  action  therefor  should  not  h  ave  been  dismissed, 
althougli  the  digging  of  the  sewer  was  more  than  four  years  before 
the  bringing  of  the  suit. 

(a.)  Semble,  that  when  a  city  acts  on  a  general  plan  for  the  improve- 
ment of  its  streets,  a  stale  demand  should  not  meet  with  much  favor 
in  respect  to  the  measure  of  damages,  unless  the  nuisance  be  clearly 
proved  and  its  continuance  be  a  clear  continuance  of  damages  to 
propel ty  by  reason  of  the  hurtful  character  which  the  nuisance 
imparts  to  the  trespass. 
Febraary  7,  1885. 

Trespass.  Nuisance.  Actions.  Damages.  Municipal 
Corpomtions.  Sewers  and  Drains.  Before  Judge  Dorset. 
City  Court  of  Atlanta.    June  Term,  1884. 
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On  May  16, 1882,  Mary  A.  Reid  brought  case  against 
the  city  of  Atlanta.  The  declaration  alle*red  that  the  city 
had  negligently  kept,  worked  and  graded  Hunter  street  so- 
as  to  turn  water  upon  the  lot  where  she  resided,  causing  it 
to  wash,  and  producing  stagnant  and  filthy  puddles,  en- 
dangering health,  etc. 

By  amendment,  it  was  alleged  that,  in  1870,  the  city 
changed  the  sewer  on  Hunter  street  from  its  original  and 
natural  position  to  a  new  situation  so  negligently  as  to 
discharge  water  where  it  would  flow  directly  across  plain.- 
'  tifTs  lot;  that  the  original  work  was  unskillful  and  wrong; 
and  that  it  had  been  a  continuing  nuisance  and  had  been 
greatly  increased  by  changes  in  the  grade  of  the  street 
within  four  j-ears  prior  to  the  bringing  of  the  suit ;  also 
that,  within  that  time,  human  excrement  had  begun  to  be 
discharged  upon  plaintiff's  lot  from  the  sewer.  Damages 
for  the  four  preceding  years  were  claimed ;  also  for  the 
permanent  injury  of  the  lot. 

On  demurrer,  the  court  dismissed  the  case,  on  the  ground 
that  the  declaration  showed  that  it  was  barred  by  the 
statute  of  limitations.    Plaintiff  excepted. 

HoKB  Smith  ;  Frank  A.  Abnold  ;  Reuben  Arnold,  for 
plaintiff  in  eiTor. 

E.  A.  Anoier;  W.  T.  Newman,  for  defendant. 

Jackson,  Chief  Justice. 

The  plaintiff  in  error  sued  the  defendant  in  error  for 
damaging  her  property  by  so  digging  and  keeping  up  a 
sewer  as  that  it  became  and  remains  a  nuisance,  flowing, 
after  every  rain,  human  excrement  on  her  lot  and  near  her 
house,  so  as  to  make  her  residence  disagreeable,  hurtful 
to  inmates,  and  unhealthy.  The  facts  alleged  in  the  decla- 
ration amount  to  the  above  synopsis,  when  boiled  doWn^ 
their  essence.  The  sewer  was  dug  or  changed  in  1S70,  srf 
as  now  to  produce,  after  rain  falls,  these,  besides  othe 
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damages  to  her  property,  set  forth  therein.  By  amend- 
ment, she  claims  damages  for  the  four  years  last  preced- 
ingthe  time  the  declaration  was  filed.  On  demurrer,  the  case 
was  dismissed,  because  barred  on  its  fac^  by  the  statute  of 
limitations ;  and  that  is  the  sole  question,  because  if  not 
barred,  the  grievance  is  clearly  actionable. 

1.  Every  continuance  of  a  nuisance  is  a  renewal  of  wrong, 
and  therefore  actionable  until  abated.  3  Blackstone,  220; 
7  Qa.^  327 ;  47  ///.,  266, 267.  Surely  it  is  a  nuisance  to  keep 
up  a  sewer  which,  when  it  rains,  throws  upon  one's  lot,  and 
near  the  house  where  she  resides,  too,  excrement,  disagree- 
able icL  smell  and  hurtful  to  health.  We.  are  constrained, 
therefore,  to  rule  that  the  court  erred  in  dissmising  the 
plaintiflPs  action. 

The  able  and  indefatigable  counsel  of  the  defendant  in 
error  cites  a  case  from  the  Supreme  Court  of  Iowa,  except- 
ing cities  in  the  regular  construction  of  grading  and  ditch- 
ing from  the  rule  that  there  can  be  no  prescription  for  a 
nuisance.  45  Iowa,  652.  But  we  do  not  feel  at  liberty 
to  depart  from  Blackstone,  endorsed  by  this  court  in  the 
7th,  and  re-affirmed  in  the  47th  volume  of  Georgia  reports, 
to  follow  that  court. 

We  are  aware  that  the  question  is  of  vast  importance  to 
cities  in  making  permanent  improvements  in  grading  and 
drainage,  and  we  will  go  to  the  extent  of  intimating  that 
when  the  city  acts  on  a  general  plan  for  the  improvement 
of  her  streets,  a  stale  demand  should  not  meet  with  such 
favor  in  respect  to  the  measure  of  damages,  unless  the 
nuisance  be  clearly  proved,  and  its  continuance  be  a  clear 
continuance  of  damages  to  property  by  reason  of  the  hurt- 
ful character  which  the  nuisance  imparts  to  the  trespass. 

Judgment  reversed. 
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Grenade  vs.  J.  L.  &  W.  M.  Hardaway. 

Where  an  execution  was  deposited  as  collateral  security  for  a  debt  of 
the  plaintiff,  and  was  collected  by  the  persons  so  taking  it»  but  no 
entiy  of  settlement  was  made  thereoni  and  it  was  returned  to  the 
plaintiff  without  an  entry,  and  he  subsequently  sold  and  assigned 
it  for  value,  there  was  no  privity  between  the  purchaser  of  the/. /a. 
and  those  who  had  held  it  as  collateral  security ;  and  upon  the  fail- 
ure of  the  transferee  to  collect  because  of  its  previous  paymeoit, 
he  had  no  right  of  action  to  recover  damages  from  them;  and  a 
declaration  for  that  purpose  was  demurrable. 
December  2, 188i. 

Actions.  Privity.  Torts.  Oontractfl.  Executions. 
Before  F.  H.  Oollbt,  Esq.,  Jndg^  pro  hoc  vice.  McDuflBe 
Superior  Court.    March  Term,  1884. 

Reported  in  the  decision. 

W.  D.  ToTT ;  W.  M.  &  M.  P.  Reese,  for  plaintiff  in  error. 

Thomas  E.  Watson;  B.  M.  Gboss,  for  defendants. 

Hall,  Justice. 

The  plaintiff  purchased  and  had  assigned  to  him  2i.fi.  fa. 
in  favor  of  the  guardian  of  Lula  Buford,  who  afterwards 
intermarried  with  Ellington,  against  one  Farr.  Prior  to 
this  purchase  and  assignment,  Ellington  and  his  wife  had 
deposited  this^.^a.  with  the  defendants  as  collateral  secu- 
rity for  the  payment  of  a  debt  which  they  owed  them. 
While  the^.  fa.  was  in  the  hands  of  the  defendants,  they 
received  payment  of  the  amount  due  thereon,  but  failed  and 
neglected  to  enter  satisfaction  of  the  same  or  in  any  man- 
ner to  credit  it  with  the  amount  paid  them.  After  this, 
they  re-delivered  ihefi.fa.  to  the  parties  pledging  it,  and 
they  transferred  it  for  a  valuable  consideration  to  the 
plaintiff  in  this  suit,  who  had  no  notice  of  its  extinguish- 
ment by  the  payment  made  to  the  present  defendants,  un- 
til he  caused  it  to  be  levied  upon  Farr's  property,  who  set  up 
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this  payment  to  defeat  the  levy.  The  issue  made  by  this 
defence  of  Farr's  was  passed  in  his  favor,  and  thereupon 
this  suit  was  instituted  against  the  defendants  to  recover 
the  damages  which  plaintiff  had  sustained  by  reason  of 
their  failure  to  perform  a  duty  which  they  owed  the  plain- 
tiff, or  anv  other  person  who  might  thereafter  become  the 
owner  of  the  same  by  assignment,  in  consequence  of  their 
failure  1  j  satisfy  it  while  in  their  hands,  by  reason  whereof 
the  plp.ntiff  was  damaged. 

Thf  defendants  demurred  to  this  suit,  among  other  things, 
for  v/ant  of  privity  between  them  and  plaintiff  in  rela- 
tion to  the  matters  set  forth  in  his  declaration.  The  de- 
m^rrer  was  sustained  and  the  suit  dismissed,  and  this 
writ  of  error  is  brought  to  reverse  this  judgment. 

1.  It  is  well  settled  that  private  duties  may  arise  either 
from  statute  or  may  flow  from  relations  created  by  contract^ 
express  or  implied,  and  that  the  violation  of  any  such  duty, 
accompanied  by  damage,  will  give  a  right  of  action.  Oode, 
§2954.  It  is  conceded  that  no  privity  is  necessary  to  sup- 
port an  action  for  a  tort  which  results  from  a  direct  inva- 
sion of  some  legal  right  of  the  party  complaining,  or  the 
infraction  of  a  public  duty  by  which  special  damage  ac- 
crues to  him  (Code,  §2951),  but  it  properly  insisted  that  if 
the  tort  results  "  from  the  violation  of  a  duty  which  is 
itself  the  consequence  of  a  contract,  then  the  right  of  ac- 
tion is  confined  to  the  parties  and  privies  to  that  contract, 
except  in  cases  where  the  party  would  have  had  a  right  of 
action  for  the  injury  done  independent  of  the  contract."  7c?., 
§2956.  But  for  the  contract  by  which  the  Jl.  fa.  in  ques- 
tion was  assigned  to  the  plaintiff,  he  would  have  had  no 
right  of  action  against  any  one.  The  injury  he  has  sustain- 
ed, if  any,  results  from  that  contract  and  flows  directly  from 
the  breach  of  duty  it  imposes.  This  would  have  given 
him  an  action  against  the  assignors  of  the^.  j^.,  who  should 
have  known  that  it  was  paid ;  but  these  defendants  were 
neither  parties  nor  privies  to  that  contract.  They  had  no 
possession  or  control  of  the  Ji.  fa.  at  the  time  it  was  as- 
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signed ;  it  had  served  the  purpose  for  which  they  held  it 
temporarily,  and  had  been  returned  to  those  who  owned  it, 
as  we  are  authorized  to  infer,  with  an  account  of  their 
dealings  with  it  while  in  their  hands ;  they  then  had  no 
further  connection  either  with  the  execution  itself,  or  with 
the  contract  by  which  it  was  assigned.  It  does  not  appear 
that  they  had  any  knowledge  of  the  transaction,  or  that 
they  participated  in  it.  In  no  sense  were  they  connected 
even  remotely  with  the  wrong  done  to  plaintiff,  nor,  at  the 
time  of  its  infliction,  with  the  parties  who  did  it.  49  Oa.y 
208,  209.  Besides,  it  may  be  well  questioned,  whether 
they  were  the  proper  parties  to  enter  satisfaction  or  pay- 
ment upon  the Ji./a.;  this  was  doubtless  the  duty  of  the 
plaintiffs  therein  when  it  was  returned  to  them  and  they 
were  informed  of  the  fact ;  the  defendants  had  the  right  to 
receive  the  money  for  the  purpose  of  accomplishing  the 
object  for  which  it  was  pledged,  and  it  was  their  duty  to 
report  this  fact  to  their  debtors,  who  were  thereupon  bound, 
under  the  law,  to  make  such  a  disposition  of  the  fi.  fa.  as 
would  prevent  any  subsequent  improper  or  fraudulent  use 
of  it;  they  owed  this  duty  to  the  public,  under  the  law. 
The  defendants  are  not  chargeable  with  notice  of  a  pur- 
pose on  their  part  to  violate  their  duty  in  this  respect;  but 
had  a  right  to  presume  that  they  would  comply  with  their 
obligation  and  to  act,  as  they  seem  to  have  done,  upon  this 
presumption. 
Judgment  affirmed. 


1 96  fg  GtiBR  vs.  Martin,  executor. 
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{120  86?  2^  Where  one  employed  a  cropper  to  cultivate  his  farm  on  certain 

terms,  for  which  he  was  to  pay  such  cropper  a  certain  share  or 
certaia  parts  of  the  crop  when  made,  reserving  possession  of  it, 
or  delivery  to  him,  antU  advances  made  should  be  pud  back,  mush 
contract  did  not  constitute  a  partnership. 

(a.)  Were  it  otherwise,  the  facts  of  this  case  do  not  require  an  in- 
janctioQ. 

2.  Whether  the  widow  of  a  deceased  partner  could  have  a  year's  sup- 
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port  out  of  partnership  eflTects,  in  preference  to  debts  due  by  the 
partnership,  and  whether  equity  would  take  those  effects  from  the 
surviving  partner's  control  to  pay  those  debts.    Quertf 
,Febmary7, 1886. 

Partnership.  Contracts.  Injunction.  Husband  and 
Wife.  Year's  Support.  Before  Judge  Fort.  Macon 
County.    At  Chambers,  November  26, 1884* 

Amanda  M.  Gurr  filed  her  bill  against  T,  S.  Martin,  ex- 
ecutor, alleging,  in  brief,  as  follows :  Defendant  and  the 
husband  of  complainant  were  partners  in  farming.  Her 
husband  died,  leaving  no  estate,  except  his  interest  in  the 
partnership  property.  She  applied  for  a  year's  support 
out  of  it,  and  appraisers  were  appointed  to  set  it  aside. 
After  the  death  of  complainant's  husband,  defendant  took 
charge  of  the  partnership  business,  and  he  is  gathering  and 
marketing  the  crop,  and  represents  that  the  business  ^^will 
not  pay  out."  The  alleged  debts  are,  in  part,  debts  due 
for  supplies  and  money  borrowed.  Defendant  is  using  and 
appropriating  the  effects.  Injunction  was  prayed  to  re- 
strain the  selling  or  removal  of  the  property  until  an  ac- 
counting with  complainant,  and  until  the  appraisement 
could  be  had. 

Defendant  answered,  denying  that  there  was  any  part- 
nership, and  claiming  that,  under  the  contract,  he  had  the 
right  to  control  the  property  in  order  to  settle  the  business. 

The  contract  between  the  deceased  and  defendant  was 
as  follows : 

"  The  said  Martin  agrees  to  furnish  to  the  said  Gurr  for  farming 
purposes  the  present  year,  1884,  on  the  farm  of  land  in  Houston 
county,  known  as  the  John  Martin  farm,  the  following  property,  to  be 
used  only  on  said  farm:  five  mules  and  one  horse,  horse  to  be  used  only 
a  portion  of  the  year,  the  farm  for  cultivation  on  which  said  Gurr  now 
lives*  together  with  the  necessary  implements,  such  as  is  now  in  use 
on  said  farm ;  alsj  cotton-seed  to  plant  and  for  manure ;  also  said 
Martin  to  furnish  one-half  of  guano.  Said  Martin  loans  all  cotton- 
seed for  manure,  and  is  to  hold  all  cotton-seed  grown  on  the  place 
the  present  year.  Said  Qurr  to  have  no  interest  in  any  cotton^seed 
V  78-86 
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grown  on  said  place  the  present  year,  he  having  furnished  none.  Said 
Martin  further  agrees  to  advance,  for  the  support  of  said  Gurr  the 
present  year,  100  pounds  meat  (only  100  pounds  meat  for  the  whole 
year)  and  $10.00  per  month  for  ten  months  of  the  present  year,  said 
Gurr  to  pay  said  amounts  back  to  said  Martin.  Said  Martin  further 
agrees  to  loan  to  said  Gurr  corn  to  ration  the  hands,  if  the  same  is 
on  the  place.  Now,  the  said  Gurr,  of  the  second  part,  agrees  to  fur- 
nish a  sufficient  amount  of  labor,  and  feed  for  said  labor,  for  said 
farm,  and  to  pay  the  same,  to  make  and  gather  and  house  the  same ; 
said  crops  consisting  of  cotton,  corn,  peas,  etc., — ^said  gathering  and 
making  to  be  done  in  a  good  manner,  repair  fences  and  other  thmgs 
necessary  on  said  farm  during  said  year,  take  care  of  stock,  etc.  Now, 
in  consideration  of  said  Gurr  furnishing  said  labor  and  feeding  and 
paying  the  same  during  the  said  year,  to  make  and  house  the  whole 
crop,  and  i)erform  such  other  service  as  is  usually  done  on  a  farm, 
the  said  Martin  agrees  to  pay  said  Gurr  one-half  of  the  following 
crops  made,  gathered  and  housed  by  him  (Gurr) :  cotton,  com,  fod- 
der, peas  and  potatoes ;  one-half  of  all  the  pigs  raised  by  him  the 
present  year ;  stock,  hogs,  sows  to  remain  in  possession  of  said  Mar- 
tin, said  Gurr  to  have  no  interest  in  them.  All  hogs  fattened  out  of 
the  corn  grown  on  the  place  before  divided ;  the  whole  hogs  and  pigs 
to  be  fed  out  of  joint  corn  from  Aujrust  3 1st  and  thereafter.  It  is  further 
agreed  and  understood  that  said  Gurr  is  to  deliver  the  whole  of  said 
cotton  crop  to  said  Martin  at  his  store,  or  where  he,  the  said  Martin, 
may  desire.  It  is  further  agreed  and  understood  that  the  whole  of 
said  crops  are  to  remain  in  the  possession  of  said  Martin  until  the 
whole  advances  made  to  said  Gurr,  or  the  labor  on  the  said  farm  by 
him,  the  said  Martin,  is  fully  paid ;  said  Martin  reserves  the  fruit  on 
said  farm  the  present  year.  It  is  further  agreed  and  understood  that 
this  contract  is  in  full  force  from  January  Ist,  1884,  to  November 
30th,  1884,  at  which  date  (Nov.  30, 1884,)  the  same  expires," 

The  chancellor  refused  the  injunction,  and  complainant 
excepted. 

H.  A.  Mathews,  for  plaintiff  in  error. 

J.  A.  Edwards,  for  defendant. 

Jaokson,  Ohief  Justice. 

Two  points  are  made  in  this  record :  first,  do  the  alle- 
gations or  does  the  contract  make  a  partnership;  and 
secondly,  if  so,  are  a  widow  and  family  entitled  to  a  year's 
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support  out  of  partnership  effect  in  the  hands  of  the  sur- 
viving partner  to  pay  debts,  it  requiring  all  the  funds  to 
pay  the  partnership  debts  ?  If  either  question  be  decided 
in  the  negative,  the  chancellor  did  not  err  in  refusing  the 
writ  of  injunction. 

1,  We  are  very  clear  that  the  contract  between  these 
parties  makes  no  co-partnership.  42  Ga.^  22^;  48  Ib.j 
425.  The  complainant's  husband  was  a  cropper  employed 
by  the  defendant  to  cultivate  his  farm  on  certain  terms, 
for  which  the  defendant  was  to  pay  him  a  certain  share  of 
certain  parts  of  the  crop  when  made,  reserving  possession 
of  it,  or  delivery  to  him  of  it,  until  advances  he  made  to 
feed  the  complainant's  husband  and  his  co-laborers  should 
be  paid  back  to  him.  It  is  true  that  in  some  of  its  aspects 
it  looks  like  a  qitasi  partnership,  but  very  restricted  in 
terms  and  conditions — so  much  so  as,  even  if  it  could  be 
classed  as  a  partnership  at  all,  equity  would  not  grant  the 
harsh  writ  of  injunction  to  restrain  the  defendant  from 
controlling  and  using  the  entire  crop,  until  he  had  reim- 
bursed himself.  He  is  perfectly  solvent,  and  can  answer 
any  claim  the  widow  may  have,  and  any  year's  support 
the  ordinary  may  give  her.  It  seems  that  the  appraisers 
gave  her  a  certain  sum  out  of  the  husband's  part  of  the 
crop,  after  the  defendant  is  paid,  which  is  right,  and  which, 
in  his  answer,  he  says  he  is,  and  always  has  been,  willing 
to  allow  her.  True,  in  an  amendment,  the  complainant 
says  she  has  filed  objections  to  the  return  of  the  appraisers 
on  this  point;  but,  even  if  they  are  sustained,  which  will 
hardly  occur,  the  defendant  is  amply  able  to  pay  what  she 
is  finally  allowed.  The  chancellor  could  not  do  otherwise 
than  deny  the  writ  of  injunction. 

2.  This  makes  it  unnecessary  to  rule  the  other  very  inter- 
esting question,  whether,  on  a  clear  partnership,  the  widow 
could  have  a  year's  support  out  of  partnership  effects,  in 
preference  to  the  debts  due  by  the  partnership,  and  whether 
equity  would  take  those  effects  from  the  surviving  part- 
ner's control  to  pay  those  debts.    This  is  a  point  of  much 
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interest,   on  which   no  opinion  is   expressed.     Quere^  is 
the  answer  now  given  to  it. 
Jadgment  affirmed. 


Thb  SAVAPmAH,  Florida  akd  WEStERN  Railway  t?«. 
MoIirrosH. 

Where  a  passenger  purchased  a  through  ticket  oyer  a  line  of  railroads, 
having  a  coupon  attached  for  each  road,  and  checked  his  baggage 
through  to  his  destination,  if,  upon  his  arrival,  it  was  found  to  be 
lost,  he  could  hold  the  last  road  of  the  line  responsible  therefor. 

(a.)  There  are  no  errors  in  the  other  points  made. 
January  6,  ld85. 

Railroads*  Oontraots.  Damages.  Before  Judge  Has- 
i>EN.    City  Court  of  Savannah.    July  Term,  1884. 

Mcintosh  sued  the  Savannah,  Florida  and  Western  Rail- 
way Company  for  $861.95,  on  account  of  loss  of  a  trunk. 
The  facts  were  that  plaintiff  purchased  from  the  agent  of 
the  Galveston,  Houston  and  Henderson  Railroad,  at  Qal- 
veston,  a  through  ticket  to  Savannah,  having  coupons  for 
the  various  roads  of  the  connecting  line  over  which  he  had 
to  pass.  These  coupons  were  torn  off  by  the  respective 
roads,  and  in  such  cases,  the  roads  would  settle.with  each 
other  at  stated  intervals.  Plaintiff's  trunk  was  checked 
through  to  Savannah.  On  arriving  there,  it  could  not  be 
found,  and  plaintiff  sued  defendant  as  the  last  of  the  line 
of  roads  over  which  he  passed. 

Defendant  introduced  testimony  tending  to  show  that 
it  never  received  the  trunk,  and  there  was  conflict  as  to 
.the  value  of  its  contents. 

The  jury  found  for  the  plaintiff  $711.95.  Defendant 
:moved  for  a  new  trial,  which  was  refused,  and  it  excepted. 

Ohisholm  &  Erwin,  for  plaintiff  in  error. 

Denmark  A  Adams,  for  defendant. 
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Jackson,  Chief  Justice. 

The  question  made  here  is,  whether  the  last  of  a  chain 
of  railroads  is  liable  to  a  passenger  for  his  baggage,  which 
was  checked  through  from  Galveston  to  Savannah,  the 
passenger  having  purchased  at  Galveston  a  through  ticket 
with  coupons  for  the  several  links  of  road  making  the 
chain. 

It  is  not  an  open  question  in  this  court.  In  Hawley  vs. 
Screven  et  aL^  receivers'^  62  ffa.,  347,  it  was  held  that  the 
Atlantic  and  Gulf  Railroad  Company,  of  which  defendants 
were  receivers,  being  first  of  a  chain  of  roads,  was  respon- 
sible, though  it  showed  delivery  of  the  baggage  to  the  next 
connecting  line.  In  Wolff  V8.  Central  Railroad  Company^ 
68  Ga.^  653,  it  was  held  that  the  Central  Railroad  Com- 
pany was  responsible  for  baggage  checked  in  New  York 
to  Macon,  being  the  last  link  in  the  chain  of  roads,  which 
is  the  identical  case  now  made. 

The  principles  ruled  in  these  cases  cover  this ;  and  the 
last  case  especially  ought  to  be  held  law;  for  it  is  reason 
and  sense.  It  is  at  the  end  of  the  line  where  the  passen- 
ger has  been  landed  that  he  needs  his  baggage.  When 
WoUFgot  to  Macon  from  New  York,  he  wanted  his  baggage. 
He  got  a  check  for  it  in  New  York,  thereby  binding 
the  combination  of  roads  for  money  received  there,  part 
to  be  paid  each,  to  put  him  and  baggage  off  at  Macon,  and 
this  court  ruled  that  the  last  road  of  his  trip,  terminating 
at  Macon,  was  liable.  So  Mcintosh,  at  Galveston,  made  a 
similar  contract,  got  a  similar  coupon  ticket,  and  received 
a  check  for  his  baggage  deliverable  at  Savannah.  The 
plaintiff  in  error  was  the  last  road,  just  as  the  Central  Road 
was  in  the  case  in  68  Oa.^  and  it  must  pay  for  this  baggage. 
It  makes  no  difference  to  the  passenger  where  the  loss 
occurred, — whether  before  or  after  he  stepped  aboard  the 
plaintiff  in  error's  cars.  The  check  made  it  unnecessary 
for  him  to  see  that  it  was  put  on  the  baggage  car  of  plain- 
tiff in  error.    Just  as  this  court  held  in  62  Oa.^  supra^  that 
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though  the  first  company  showed  it  had  transferred  the 
baggage  to  the  second,  yet  itself  was  still  liable ;  so  here, 
though  this  plaintiff  in  error  might  prove  that  the  trunk 
was  not  delivered  by  transfer  to  it,  yet  it  is  liable.  It  was 
in  contemplation  of  the  contract  and  the  portion  of  money 
it  got  under  the  contract  at  Galveston,  by  getting  the  cou- 
pon, the  evidence  of  money  on  settlement  with  the  combi- 
nation, that  it  then  received  the  trunk  and  became  respon- 
sible for  its  safe  delivery. 

When  it  has  paid  Mcintosh  for  the  baggage,  then  let  it 
reimburse  itself  out  of  that  one  of  the  links  in  the  combi- 
nation whose  fault  or  negligence  lost  it.  It  is  just,  equita- 
ble, public  policy,  sound  sense,  and  must  be  good  law. 
At  any  rate,  it  is  the  law  of  Georgia  ruled  in  the  62d  and 
68th  reports,  supra^  and  which  we  could  not  alter  without 
reviewing  those  cases,  if  we  would,  and  would  not  alter  if 
we  could.     We  see  no  error  in  the  other  points. 

Judgment  affirmed. 


102   268 

\]oun  Ventrbss  vs.  Rosser. 

73*  gj^i  [Jaokioii,  C  J.,  did  not  preside,  on  toooant  of  proYldentiAl  canse.] 


1.  Where  to  a  declaration  containing  three  counts,  based  respectively 
on  malicious  prosecution,  malicious  arrest  and  slander,  the  record 
shows  that  three  pleas  were  filed,  the  first,  a  plea  of  not  indebted, 
as  if  to  an  action  on  a  contract;  the  second,  a  plea  of  justification; 
and  the  third  an  amendment  and  enlargement  of  the  second,  a 
verdict  for  the  defendant  was  sufficient,  without  specifying  on 
which  plea  it  was  founded,  there  being,  in  fact,  but  one  legal  plea. 

(a.)  Where  an  action  was  brought  for  malicious  prosecution,  ma- 
licious arrest  and  slander,  a  plea  that  the  defendant  was  not  in- 
debted, and  did  not  undertake  and  promise  in  manner  and  form  as 
charged  by  the  plaintiff,  was  not  a  plea  of  the  general  issue,  and 
amounted  to  nothing. 

(6.)  The  plea  of  justification,  as  amended,  was  sufficient. 

(c.)  If  there  had  been  more  than  one  plea,  sembley  that  the  plaintiff, 
when  the  jury  returned  a  verdict  for  the  defendant,  sliould  have 
asked  that  they  be  remanded  and  required  to  state  upon  whidi 
plea  it  was  founded. 
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2.  Where  it  does  not  appear  that  any  ohjection  was  made  to  the  ad- 
mission of  testimony  when  oflfered,  it  will  be  presumed  that  none 
was,  in  fact,  made,  and  a  new  trial  will  not  be  granted  because  of 
its  admission. 

(a.)  Under  a  plea  of  setting  out  specifically  the  circumstances  from 
which  the  existence  of  probable  cause  of  the  prosecution  and  arrest 
might  be  inferred,  and  denying  malice,  it  was  admissible  to  show 
that  counsel  and  the  solicitor  general  of  the  circuit  advised  the 
prosecution,  upon  defendant's  stating  to  them  substantially  the 
same  facts  testified  to  by  him  on  the  trial ;  and  also  other  matters 
going  to  show  that  he  acted  without  malice  and  with  probable 
cause. 

8.  In  order  to  recover,  it  must  appear  that  the  prosecution  and  arrest 
and  the  charge  leading  to  them  was  made  without  probable  cause 
and  with  malice.  Malice  may  be  inferred  from  a  total  want  of  pro- 
bable cause,  but  want  of  probable  cause  cannot  be  inferred  from 
malice ;  and  the  inference  arising  from  a  total  want  of  probable 
cause  may  be  rebutted  by  proof.  This  want  is  a  question  for  the 
jury. 

(a.)  Actions  for  malicious  arrest  are  strictly  guarded.  The  circum- 
stances under  which  they  may  bo  maintained  are  accurately  stated, 
and  they  are  never  encouraged  except  in  plain  cases. 

(6  )  Under  a  plea  to  an  action  for  malicious  prosecution  and  malicious 
arrest,  setting  up  that  the  defendant  acted  with  probable  cause  and 
without  malice  in  making  the  accusation  and  causing  the  arrest,  it 
was  not  incumbent  on  him  to  prove  the  charge  set  up  in  the  declar- 
ation ;  and  the  court  correctly  refused  to  charge  that,  if  he  failed  to 
do  so,  thd  plaintiff  would  be  entitled  to  a  verdict. 

(c.)  The  verdict  was  supported  by  the  evidence,  and  there  was  no 
error  in  the  charge  which  will  require  a  new  triau 
October  2,  1881. 

Malicious  Prosecution.  Malicious  Arrest.  Slander. 
Pleadings.  Justification.  Verdict.  Evidence.  Before 
Judge  FoET.    Macon  Superior  Court.    May  Term,  1884. 

Charles  T.  Ventress  brought  suit  against  James  N.  Ros- 
ser.  The  declaration  contained  three  counts,  respectively, 
for  malicious  prosecution,  slander  and  malicious  arrest* 
The  three  alleged  grievances  grew  out  of  one  transaction, 
namely,  that  defendant,  having  had  certain  money  stolen 
from  him,  charged  plaintiff  with  the  larceny,  caused  his 
arrest  and  prosecuted  him  therefor. 

The  defendant  filed  the  following  plea ; 
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"Ani  now  comes  the  defendanti  and  for  plea  and  answer  says  be 
is  not  indebted,  in  manner  and  form,  as  set  forth  in  said  suit,  and  did 
not  undertake  and  promise,  as  alleged  therein,  and  is  not  guilty  of  the 
charges  therein  set  forth.'* 

Defendant  subsequently  filed  a  plea,  in  which  he  ad- 
mitted that  he  did  institute  the  criminal  proceedings 
alleged  by  plaintiff,  but  denied  that  he  did  so  maliciously. 
He  alleged  that  what  he  did  was,  as  he  believed,  in  the 
prosecution  of  his  legal  rights;  that  a  sum  of  money  had 
been  stolen  from  him,  and  there  were  facts  and  circum- 
stances pointing  to  the  guilt  of  plaintiJSf,  as  defendant  in 
good  faith  believed ;  that,  prompted  by  these,  and  under 
the  advice  of  counsel,  he  acted  as  he  did. 

Still  later,  the  defendant  amended  his  pleadings,  ampli- 
fying the  allegations  just  set  forth,  and  setting  out,  in  brief, 
the  following  as  the  facts  under  which  he  acted :  Plaintiff 
was  employed  by  him  os  a  clerk,  and  had  no  means;  he 
slept  in  the  store  alone,  and  he  alone  knew  of  the  com- 
bination of  defendant's  safe;  $1,100.00  were  taken  from 
the  safe  at  night;  there  was  no  breaking  and  entering, 
but  the  larceny  was  conmiitted  by  some  one  in  the  store ; 
plaintiff  bad  no  means  of  acquiring  money  except  his 
wages ;  after  the  larceny,  he  was  found  in  possession  of 
$120.00,  which  corresponded  with  some  of  the  money  lost; 
he  also  had  new  clothes  and  other  articles ;  on  the  day- 
previous  to  the  arrest,  he  told  the  defendant  that  he  in- 
tended to  leave.  Ho  also  asked  why  defendant  seemed  to 
be  "  inquiring,"  when  the  latter  had  been  careful  not  to 
mention  his  loss ;  and  when  called  on  to  explain  his  pos- 
session of  the  money  and  property,  the  plaintiff  could  not 
do  so  satisfactorily.  On  these  facts  and  the  advice  of 
counsel,  he  acted. 

It  is  unnecessary  to  detail  the  evidence.  It  was  con- 
flicting. Plaintiff  denied  all  connection  with  the  larceny, 
explained  his  possession  of  money  and  other  property  by 
reason  of  a  sale  of  goods  he  had  made  prior  to  that  time; 
and  showed  that  he  had  been  arrested,  and  that  two  indict- 
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ments  had  been  preferred  against  him  and  retams  of  ^^  no 
bill "  made. 

The  evidence  for  the  defendant  tended^in  substance,  to 
establish  his  special  plea. 

The  jury  found  a  general  verdict  for  the  defendant, 
Plaintiff  moved  for  a  new  trial,  on  the  following  grounds: 

(1.)  Because  verdict  was  contrary  to  law  and  evidence, 
and  because  it  should  have  shown  on  which  of  the  three 
pleas  it  was  found. 

(2.)  Because  the  evidence  did  not  sustain  the  plea  of 
justification. 

(3.)  Because  the  verdict  was  contrary  to  law. 

(4.)  Because  the  court  admitted  in  evidence  the  testi- 
mony of  R  G,  Ozier  and  0.  B.  Hudson,  after  the  plea  of 
justification  was  filed  by  the  defendant ;  and  allowed  the  de- 
fendant to  testify  as  to  matters  going  to  show  by  his  acts  and 
declarations  that  be  acted  without  malice  and  with  probable 
cause,  after  taking  the  opening  and  conclusion,  and  after 
filing  the  plea  of  justification.  [The  testimony  of  Ozier  and 
Hudson  was  to  the  effect  that  the  former  was  an  attorney 
and  the  latter  the  solicitor  general  of  the  circuit,  and  that 
upon  a  statement  made  to  them  by  defendant,  which  was 
substantially  the  same  as  the  facts  testified  to  by  him  on 
the  stand,  they  advised  him  to  prosecute  the  plaintiff.] 

(5.)  "  The  court  erred  in  his  charge  to  the  jury  (after  the 
plea  of  justification)  that  the  onus  was  on  the  plaintiff; 
before  the  plaintiff  could  recover,  he  must  show  a  prosecu- 
tion with  malice  and  without  probable  cause."  [Thi3 
ground  is  certified  with  the  others,  but  on  examining  the 
entire  charge  in  the  record,  it  appears  that  the  court  charged 
as  follows :  "  I  charge  you  that  when  a  defendant  files  a 
plea  of  justification,  it  is  incumbent  upon  him  to  establish 
the  facts  set  up  in  that  plea  to  a  reasonable  certainty,  so  as 
to  be  satisfactory  to  your  minds.  The  ontts  is  upon  him ; 
the  burden  of  proof  is  upon  him ;  and  if  he  fails  to  e^tab 
lish  the  facts  set  out  in  his  plea  of  justification,  then  that 
is  a  circumstance  that  you  may  consider  in  aggravation  of 
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damages,  if,  in  your  judgment,  it  would  be  proper  so  to  do. 
.  .  .  .  You  are  to  look  to  the  entire  transaction  with 
a  view  to  ascertain  what  was  the  truth  of  this  transaction. 
Was  the  defendant,  Ro  ser,  actuated  by  spite  toward  the 
plaintiff,  or  did  he  have  a  disregard  for  the  right  consid- 
eration of  mankind,  and  by  chance  had  this  person  arrested? 
If  so,  that  would  constitute  malice.  Or  if  he  wantonly 
and  without  cause,  out  of  an  ill  will,  did  so,  that  would  be 
malicious  in  the  meaning  of  the  law.  But  if,  in  good  faith, 
he  honestly  believed  that  Ventress  was  guilty ;  if  the  cir- 
cumstances upon  which  he  founded  that  belief  are  satis* 
factory  to  your  mind  that  they  present  probable  cause  to 
suspect  the  guilt  of  the  plaintiff;  if  there  was  no  malice, 
then  you  should  find  in  behalf  of  defendant  upon  these  two 
grounds.  And  so  upon  the  count  relating  to  slander,  if 
you  believe  that  he  spoke  the  words  alleged  in  the  decla- 
ration, and  that  he  believe*  these  words  to  be  true,  that 
he  had  just  cause  so  to  believe,  then  this  would  be  a  cir- 
cumstance that  would  mitigate  the  language  used  (if  it 
was  shown  to  have  been  used) — mitigate  the  damages," 
etc. 

(6.)  The  court  should  have  charged  the  jury  that,  when 
the  defendant  filed  and  relied  upon  a  plea  of  justification, 
the  onus  was  upon  him  to  prove  (disprove?)  tho  charges 
set  up  in  the  declaration  with  reasonable  certainty,  and 
that  a  failure  so  to  do  would  entitle  thie  plaintiff  to  a  ver- 
dict. 

The  motion  was  overruled,  and  plaintiff  excepted. 

J.  W.  Haygood  ;  Hawkins  A  Hawkins,  for  plaintiff  in 
error. 

E.  G.  Simmons,  for  defendant. 

Hall,  Justice. 

The  declaration  in  this  case  set  forth  the  wrongs  com- 
plained of  in  three  counts,  one  for  malicious  prosecution,  one 
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fdt  slander,  and  one  for  malicious  arrest.  The  defendant 
filed  a  special  plea,  in  which  he  alleged  specifically  and 
with  minute  particularity  the  circumstances  from  which 
the  existence  of  probable  cause  for  the  prosecution  and 
arrest  might  be  inferred,  and  denied  any  malice  in  insti- 
tuting the  one  or  causing  the  other  to  be  made.  This  plea 
admitted  the  alleged  injuries  modo  etforma^  and  justified 
the  conduct  imputed  to  the  defendant.  This  is  at  least 
true  as  to  the  charges  of  malicious  prosecution  and  arrest, 
and  we  think  it  likewise  true  as  to  the  charge  of  slander. 
All  these  charges  were  founded  upon  one  and  the  same 
transaction.  The  declaration  sufficiently  shows,  as  does  the 
evidence  had  on  the  trial,  that  the  alleged  slanderous  charge 
was  made  in  the  performance  of  a  public  as  well  as  a  pri- 
vate duty,  both  legal  and  moral ;  and  the  jury  by  their 
verdicts  have  found  that  it  was  made  ho7ia  fide;  it  was 
therefore  a  privileged  communication.  Code,  §2980.  No 
plea  of  the  general  issue  was  filed  or  insisted  upon.  There 
is  a  singularly  inappropriate  plea  sent  up  in  the  record, 
alleging  that  defendant  was  not  indebted,  and  did  not  un- 
dertake or  promise  in  manner  and  form  as  charged  by  the 
plaintiff.  Under  the  instructions  of  the  court,  the  jury 
found  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial  upon  various  grounds,  which  was  overruled. 

1.  We  are  of  opinion  that  the  verdict  was  proper;  it 
was  not  necessary  to  specify  upon  which  one  of  the  three 
alleged  pleas  it  was  found ;  there  was,  in  fact,  but  a  single 
plea  filed  in  the  case ;  the  trial  was  had  upon  this  plea 
only.  The  first  plea  amounted  to  nothing ;  it  was  not  the 
general  issue  in  a  case  of  this  character;  what  is  called 
the  third  plea  is  only  an  amendment  and  enlargement  of 
the  plea  originally  filed,  justifying  the  defendant's  conduct; 
that  it  was  a  sufficient  plea  as  amended,  see  69  Oa,^  251, 
257  et  seq.  Even  if  there  had  been  more  than  one  plea, 
it  is  not  clear  but  that  the  plaintiff  should  have  asked  that 
the  jury,  when  they  returned  the  verdict,  be  remanded  and 
required  to  state  upon  which  of  these  pleas  it  was  found. 
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66  Oa.^  521 ;  64  Id.j  662 ;  62  Id.y  767.  No  such  demand  was 
made,  and  no  excuse  was  rendered  for  its  omission.  This 
disposes  of  so  much  of  the  ground  of  the  motion  as  relates 
to  the  error  charged  to  exist  in  the  form  of  the  verdict. 

2.  It  is  insisted  in  the  4th  ground  of  the  motion  that  the 
court  erred  in  admitting  the  testimony  of  Ozier,  one  of 
defendant's  counsel,  and  of  Hudson,  the  solicitor  general 
of  the  circuit,  in  relation  to  advising  the  prosecution,  upon 
the  statement  made  by  defendant  to  them,  which  was  sul> 
stantially  the  same  as  that  Fworn  to  by  him  on  the  trial, 
and  also  in  allowing  the  defendant  to  testify  as  to  all  mat- 
ters contained  in  the  brief  of  evidence  going  to  show  by  his 
acts  and  declarations  that  he  acted  without  malice  and 
without  want  of  probable  cause,  after  filing  the  plea  of 
justification  and  after  taking  the  opening  and  conclusion 
of  the  argument. 

It  does  not  appear  from  the  record  that  any  objection 
was  made  to  this  testimony  when  offered,  and  we  must 
in  fairness  presume  that  none  was  in  fact  made ;  this  of 
itself  would  be  sufficient  to  dispose  of  this  ground  of  the 
motion  for  a  new  trial.  Independently  of  this,  however, 
we  can  perceive  no  possible  objection  to  this  evidence. 
To  have  rejected  it  for  the  reasons  assigned  in  this  motion 
would  have  been  to  deprive  the  defendant  of  the  only 
means  of  making  good  the  facts  set  forth  in  his  special 
plea  and  of  making  that  plea  available  or  of  any  value 
to  him. 

3.  The  5th  and  6th  grounds  of  the  motion  set  forth  that 
the  court  erred  in  his  charge  to  the  jury  (after  the  plea  of 
justification)  that  the  onus  was  on  the  plaintiff"  to  show, 
before  he  could  recover,  a  prosecution  with  malice 
and  without  probable  cause ;  that  he  should  have  charged, 
"  that  when  the  defendant  filed  and  relied  upon  his  plea 
fo  justification,  the  onus  was  upon  him  to  prove  the  charge 
set  up  in  the  declaration,  with  reasonable  certainty, 
and  that  a  failure  to  do  so  would  entitle  the  plaintiff  to  a 
verdict." 

The  prosecution  and  arrest  and  the  charge  leading 
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to  them,  and  which  was  a  part  of  each  of  them,  must 
have  been  made  without  probable  cause  and  with  malice. 
Malice  may  be  inferred  from  a  total  want  of  probable 
cause,  though  such  want  of  probable  cause  cannot  be  in- 
ferred from  malice.  The  inference  arising  from  a  total 
want  of  probable  cause  may  be  rebutted  by  proof.  The 
want  of  such  probable  cause  is  a  question  for  the  jury, 
under  the  direction  of  the  court,  and  exists  only  when  the 
circumstances  are  such  as  to  satisfy  a  reasonable  man  that 
the  accuser  had  no  ground  for  proceeding,  but  a  desire  to 
injure  the  accused.  Code,  §§2983,  298S,  2987.  As  to  ma- 
licious arrest,  7rf.,  §2995.  This  action  is  strictly  guarded, 
and  the  circumstances  under  which  it  may  be  maintained 
are  accurately  stated ;  it  is  never  encouraged,  except  in 
plain  cases;  were  it  otherwise,  ill  consequences  would  en- 
sue to  the  public,  for  no  one  would  willingly  undertake  to 
vindicate  a  breach  of  the  public  law  and  to  discharge  his 
duty  to  society,  with  the  prospect  of  an  annoying  suit 
staring  him  in  the  face. 

The  jury  should  not  have  been  charged,  as  they  were 
not,  that  it  was  incumbent  upon  the  defendant  to  disprove 
the  truth  of  the  charge  as  set  forth  in  plaintiflPs  declaration. 
He  tendered  no  such  issue  by  his  plea;  he  undertook  to 
establish  that  he  acted  with  probable  cause  and  without 
malice  in  making  the  accusation  and  causing  the  arrest. 

In  the  clear  and  able  exposition  of  the  law  made  by 
the  judge's  charge,  which  is  in  the  record,  this  issue  was 
fairly  and  fully  presented,  and  the  consequences  of  a  fail- 
*  ure  to  establish  the  facts  set  forth  in  the  plea,  by  proof 
sufficient  to  satisfy  the  minds  of  the  jury  to  a  reasonable 
certainty,  were  distinctly  specified.  There  was  no  mate- 
rial error,  if  any  at  all,  in  this  charge,  and  we  have  shown 
that  there  was  none  in  the  several  rulings  of  the  court 
complained  of.  The  evidence  to  sustain  the  verdict  was 
sufficient.  The  judge  who  tried  the  case  was  satisfied  with 
it,  and  we  cannot  say  that  there  was  error  in  refusing  to 
set  it  aside  and  to  grant  a  new  trial. 

Judgment  affirmed. 
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1.  Where,  in  a  case  pending  on  the  common  law  side  of  the  superior 
court,  proceedings  were  taken  before  a  magistrate  to  have  garnish- 
ments issued,  a  bond  being  given  and  garnishments  issued  and 
served,  such  magistrate  had  authority  subsequently  to  require  a 
sufficient  bond,  if  an  insufficient  one  had  been  taken  in  the  first 
instance ;  and  if,  in  his  discretion,  he  should  require  additional  secu- 
rity or  a  new  bond  to  be  given  within  the  time  prescribed  by  him, 
in  default  thereof  ho  could  order  the  garnishment  dismissed. 

2.  If  the  magistrate  erred  in  his  judgment  in  a  proceeding  to  require 
the  strengthening  of  an  attachment  or  garnishment  bond  taken  by 
him,  the  proper  mode  of  corrocting  such  error  is  by  certiorari,  and 
an  appeal  will  not  lie. 

(a.)  If,  in  such  a  case,  an  appeal  be  entered,  the  appellant  is  estopped 
by  his  acts  from  complaining,  on  the  ground  that  an  appeal  will 
not  lie. 

(6.)  Directions  given  that  the  appeal  be  dismissed  and  the  order  of 
the  justice,  requiring  the  bond  to  be  strengthened,  aflftrmed. 

October  21, 1884. 

Garnishment.  Attachment.  Bonds.  Appeal.  Certio- 
rari. Practice  in  Supreme  Court.  Before  Judge  Willis. 
Muscogee  Superior  Court.     May  Term,  1884. 

To  the  report  contained  in  the  decision,  it  is  only  nec- 
essary to  add  the  following :  The  garnishments  in  this  case 
were  served  by  a  constable,  and  the  bond,  with  the  entries 
of  service  thereon,  was  returned  to  the  superior  court, 
where  the  main  case  was  pending,  on  Januaiy  24, 1884. 
When  the  motion  to  require  the  bond  to  be  strengthened 
was  first  made  does  not  appear,  but  the  first  motion  was 
dismissed  for  want  of  prosecution,  and  another  motion  for 
that  purpose  was  filed  with  the  magistrate  on  February 
21, 1884,  which  was  granted,  and  an  appeal  was  entered. 
On  the  trial,  all  questions  of  law  and  fact  being,  by  agree- 
ment, submitted  to  the  presiding  judge  without  a  jury,  he 
heard  testimony,  and  ordered  the  bond  to  be  strengthened. 
Respondent  in  the  motion  (plaintiff  in  the  suit)  excepted. 
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Hatcher  &  Peabody,  for  plaintiflf  in  error. 
A.  A.  DoziER ;  Peabody  &  Brannon,  for  defendant. 
Hall,  Justice. 

Gregory  brought  suit  against  Olark,  returnable  to  the 
superior  court  of  Muscogee  county,  for  libel,  in  "which  he 
laid  his  damages  at  $10,000.  Pending  this  suit,  garnish- 
ments were  sued  out  at  the  instance  of  the  plaintiff.  The 
garnishment  proceedings  were  had  before  Wooten,  a  jus- 
tice of  the  peace  for  that  county.  Summonses  were  issued, 
and  served  by  the  bailiff.  The  defendant  in  the  suit,  deem- 
ing the  plaintiflTs  security  on  the  garnishment  bond  insuffi- 
cient, appealed  to  the  justice  to  have  additional  security 
given.  Upon  this  application,  that  magistrate  ordered  that 
further  security  be  given,  and  from  tliis  order  the  plaintiff 
appealed  to  the  superior  court.  When  the  matter  was 
heard  in  that  court,  it  was  admitted  that  the  securities  on 
the  garnishment  bond  were  insolvent,  and  that  plaintiff 
knew  the  fact.  The  judge  ordered  that  other  and  suflScient 
security  be  given  within  twenty  days,  and  that,  in  default 
thereof,  the  garnishment  be  dismissed.  In  the  meantime, 
one  of  the  garnishees  had  answered  the  summons,  and 
admitted  an  indebtedness  to  defendant  of  more  than  four 
thousand  dollars.  This  writ  of  error  is  brought  to  reverse 
the  judgment  of  the  superior  court,  upon  the  motion  to 
strengthen  the  garnishment  bond. 

1.  The  plaintiff  insists  that  the  magistrate  had  no  au- 
thority to  act  in  the  matter;  neither  had  the  judge  of  the 
superior  court  authority  so  to  act  upon  the  appeal  taken 
from  the  magistrate's  order.  He  admits,  however,  that,  had 
the  garnishment  issued  from  an  attachment,  the  magistrate 
issuing  it  would  have  this  power,  but  he  contends  that,  in- 
asmuch as  the  suit  upon  which  the  garnishment  issued  was 
returned  to  and  pending  in  the  superior  court,  that  tribunal 
had  jurisdiction  to  act  in  the  premises,  and  if  it  had  taken 
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jurisdiction  to  order  the  strengthening  of  the  bond,  inde- 
pendent of  the  action  of  the  magistrate,  the  proceeding 
would  have  been  regular. 

We  do  not  think  so.  Our  opinion  is  that  the  magistrate 
had  jurisdiction ;  that  no  appeal  could  be  taken  from  his 
judgment;  that,  if  there  was  error  in  it,  a  certiorari  to 
correct  that  error  was  the  proper  remedy ;  and  that  in  no 
other  mode  could  the  superior  <;onrt  get  jurisdiction. 

The  only  question  made  for  our  determination  is,  whether 
the  magistrate,  before  whom  the  garnishment  proceedings 
were  taken,  has  authority  to  require  a  sufficient  bond,  when 
an  insufficient  one  has  been  taken  in  the  first  instance,  in 
a  case  pending  on  the  common  law  side  of  the  superior 
court.  That  he  has  this  authority,  where  the  garnishment 
issues  from  an  att^achment  taken  out  before  him,  although 
the  attachment  be  made  returnable  to  the  superior  court, 
was  not,  as,  indeed,  it  could  not  be,  questioned,  under  the 
express  provisions  of  law.  Code,  §3271,  which  is  taken 
literally  from  the  second  section  of  the  act  of  1873,  p.  29. 
While  it  is  true  that  this  section  does  not  refer  in  terms  to 
anything  but  levies  under  attachment  and  the  insufficiency 
of  bonds  taken  when  the  attachment  issued,  yet  it  is 
quite  as  true  that  the  first  section  of  the  act  from  which  it  is 
taken  provides  that  no  attorney  of  the  plaintiff  or  non- 
resident of  the  state,  except,  etc.,  shall  be  taken  as  security 
on  any  <^  attachment  or  garnishment  bond,'^  thus  including 
both  subjects  under  the  general  provisions  in  relation  to 
attachments.  The  act  is  entitled  ^^an  act  to  amend  the  at- 
tachment laws  of  this  state.'*  The  same  coarse  of  legislation 
was  previously  in  vogue.  The  act  of  18  February,  1799, 
was  entitled  ^'  an  act  to  regulate  attachments  in  this  state,'' 
and  provided  for  summons  of  garnishment  to  issue  upon 
attachments.  Oobb,  69.  This  was  followed  by  the  act  of 
December  8S,  1822  (Id.^  77),  which  is  entitled  '<  an  act 
to  authorize  parties  plaintiffs  to  issue  summons  of  garnish- 
ment in  certain  cases,  as  in  cases  of  attachment,"  and 
was  the  first  act  that  provided  for  garnishment  in  suits 


Digit 


ized  by  Google 


SEPTEMBER  TERM,  1884.  645 

Orngory  «.  Clark. 

pending  at  common  law,  or  on  common  law  judgments  or 
executions.  By  the  terms  of  this  act  no  bond  was  required 
of  the  plaintiff  before  the  garnishment  issued.  It  was 
amended  by  the  act  of  the  20th  December,  1823  (7rf.,  78, 
80),  which  provided  that  in  all  cases  the  applicant  for 
summons  of  garnishment  should  give  bond  and  security  "as 
in  cases  of  attachment.*' 

The  act  of  the  24th  of  December,  1832  (/rf.,  88),  author- 
izes garnishment  to  issue  against  banks  "  both  in  cases  of 
attachments  and  in  cases  at  common  law."  The  act  of  the 
4th  of  March,  1856,  p.  25,  authorizes  the  issuing  of  attach- 
ments and  garnishments  and  regulates  proceedings  in  re- 
lation to  the  same.  §§13  to  18  of  the  act,  both  inclusive, 
together  with  §39,  regulate  proceedings  in  garnishments 
issuing  on  attachments,  while  §§44  to  51  of  the  same  act 
regulate  those  issuing  on  suits  pending  at  common  law  and 
upon  common  law  judgments  and  executions.  This  act  is  a 
collection  of  all  the  preceding  statutes  upon  the  subject,  and 
was  carried  into  the  Code  of  1 863,  and  will,  with  few  modifi- 
cations, be  found  in  all  succeeding  editions  of  that  body  of 
laws.  That  portion  of  it  relating  to  common  law  garnish- 
ments will  be  found  in  Part  3,  Tit.  3,  Ch.  5  of  the  present 
edition  of  the  Code,  and  §3536  of  the  Code  provides  that 
when  the  common  law  garnishment  has  been  served  and 
returned,  all  subsequent  proceedings  shall  be  the  same  as 
in  the  Code  prescribed  in  relation  to  garnishments  in  cases 
of  attachment.  The  Code  containing  this  provision  like- 
wise makes  provision  for  strengthening  insufScient  bonds 
in  cases  of  attachment,  and  designates  the  officer  who  shall 
do  this  and  the  mode  and  manner  in  which  it  shall  be  done. 
All  these  provisions  are  in  pari  materia,  and  must  be  so 
construed  as  to  give  effect  to  every  part  of  each  of  them. 
Applying  this  rule  of  construction,  it  is  apparent  that  the 
justice  issuing  the  attachment  or  common  garnishment  has 
express  authority,  in  his  discretion,  to  require  additional 
security,  or  a  new  bond  to  be  given  within  the  time  pre- 
scribed  by  him,  and  in  default  thereof  to  dismiss  the  levy 
v  78-36 
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in  case  of  attachment,  and  in  case  of  garnishment,  it  fol- 
lows, by  necessary  implication,  that  where  like  default  is 
made,  he  should  order  the  garnishment  dismissed.  An  at- 
tachment is  for  all  purposes  as  eflfectually  levied  by  service 
of  garnishment  as  it  would  have  been  had  the  levy  been 
made  upon  the  defendant's  property.  Code,  §3288.  The 
reason  for  requiring  bond  is  the  same  in  cases  where  there 
is  a  direct  levy  upon  property  and  where  the  use  of  de- 
fendant's money  or  property  is  suspended  by  the  service 
of  the  garnishment.  In  both  cases  the  amounts  and  con- 
ditions of  the  bond  required  are  identically  the  same. 

The  application  to  the  magistrate  before  whom  the  gar- 
nishment was  taken  out,  to  have  the  bond  strengthened, 
was  proper.  He  alone  had  the  power  to  order  it,  and  upon 
the  failure  of  the  plaintiff  to  comply  with  this  his  order,  to 
dismiss  the  process. 

2.  The  law  makes  no  provision  for  an  appeal  from  his 
decision  to  the  superior  court.  If  he  erred  in  his  judgment, 
that  error  could  have  been  corrected  by  the  superior  court 
upon  a  writ  of  certiorari.  Code,  §§4049,  24G,  sub-sec.  4. 
In  no  other  way  could  the  superior  court  obtain  jurisdic- 
tion of  this  question ;  and  as  there  was  no  certiorari  in  this 
case,  but  an  appeal  to  that  court,  all  that  was  done  therein 
touching  the  same  was  of  no  effect;  it  goes  for  nothing; 
but  having  been  carried  to  that  court  at  the  instance  of 
the  plaintiff,  he  cannot  be  heard  to  complain;  he  is  estop- 
ped by  his  act. 

We  therefore  order  and  direct  that  the  appeal  to  the 
superior  court  be  dismissed,  and  that  the  order  of  the 
justice  directing  the  bond  to  be  strengthened,  or  a  new 
bond  to  be  given,  stand  as  it  stood  before  said  appeal  was 
entered,  and  that  it  be  carried  into  effect  as  though  no 
such  appeal  had  been  taken. 

Judgment  affirmed  with  directions. 
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Sasser  et  al,  vs.  McDaniel,  governor.  |ih  m 

A  response  to  a  scire  facias  issuing  upon  a  forfeited  recognizance 
should  plainly,  fully  and  distinctly  set  forth  the  ground  of  defence, 
and  should  not  deal  in  general  conclusions  of  law.  Therefore  it 
was  insufficient  for  the  sureties  on  a  criminal  bond  to  set  out,  in 
answer  to  a  scire  facias  ^  that  the  warrant  under  which  their  prin- 
cipal was  arrested  and  upon  which  the  recognizance  was  founded 
was  illegal,  in  that  it  had  no  affidavit  sufficient  in  law  to  support 
it ;  that  the  warrant  described  no  oflfense  punishable  by  the  laws 
of  the  state,  and  that  the  bond  contained  no  condition  for  the  per- 
sonal appearance  of  the  principal  at  the  superior  court  of  Screven 
county,  and  hence  there  was  no  breach. 

(a.)  The  fact  that  an  affidavit  made  as  a  foundation  for  a  warrant  for 
assault  with  intent  to  murder  did  not  specify  that  the  assault  was 
made  with  a  weapon  likely  to  produce  death  did  not  render  the 
warrant  issued  thereon  invalid. 

(6.)  Where,  on  a  proceeding  to  forfeit  a  criminal  recognizance  and  a 
response  filed  thereto  by  the  sureties,  the  case  was  left  to  the  pre- 
siding judge,  by  agreement,  to  be  passed  upon  by  an  inspection  of 
"the  record,'*  and  it  appears  that  the  affidavit,  the  warrant,  the 
magistrate's  entry  thereon  and  the  bond  were  all  before  him ;  the 
fact  that  the  warrant  failed  to  mention  the  person  on  whom  the 
assault  was  made  did  not  render  it  invalid,  where  it  identified  the 
affidavit  on  which  it  was  issued,  and  the  affidavit  named  such  per- 
son. 

(c.)  SemhUj  that  it  is  not  essential  that  a  warrant  for  assault  with  in- 
tent to  murder  should  name  the  person  on  whom  the  assault  was 
committed,  as  stated  in  the  affidavit. 

{d.)  All  the  papers  being  before  the  court,  and  it  appearing  from  the 
affidavit  and  warrant  that  the  crime  was  charged  to  have  been 
committed  in  Screven  county ;  that  the  defendant  waived  a  prelimi- 
nary examination ;  that  the  magistrate  entered  this  fact  on  the 
warrant,  and  ordered  that,  inasmuch  as  defendant  had  tendered 
certain  sureties  as  bail  on  a  bond  conditioned  for  his  appearance 
at  the  next  term  of  the  superior  court  of  said  Screven  county  to  an- 
swer said  charge,  that  he  be  discharged  from  further  custody ;  and 
it  further  appearing  from  the  face  of  the  recognizance  that  it  was 
executed  in  that  county  on  the  same  date  as  the  order,  and  was 
taken  and  attested  by  the  same  officer,  the  bond  was  not  rendered 
invalid  because  it  required  the  defendant  to  be  and  appear  at  the 
next  term  of  the  superior  court  to  answer  said  charge,  without 
stating  specifically  in  what  county. 
December  21,  1885. 

Criminal  Law.     Bonds.     Principal  and  Surety.     Plea^oOQlc 
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ings.  Warrants.  Assault  with  Intent  to  Murder.  Courts 
of  Inquiry.  Oommitment.  Before  Judge  Oarswkll. 
Screven  Superior  Court.     May  Term,  1884. 

George  M.  Zeagler  made  oath  before  Hazlehurst,  J.  P., 
84th  district,  Screven  county,  as  follows  : 

*'That  on  the  26th  day  of  May,  1883,  in  said  county,  one  Samuel 
B.  Sasser  did  unlawfully  and  feloniously,  upon  the  person  of  said 
George  M.  Zeagler,  commit  the  offense  of  assault  with  intent  to  mur- 
der, wherefore  he  prays  a  warrant  do  issue  in  terms  of  law." 

Hazlehurst,  J.  P.,  issued  his  warrant  as  follows: 

"Screven  County — State  of  Geoi^a— To  any  lawful  officer  to 
execute  and  return. 

Whereas,  George  M.  Zeagler  did  this  day  make  complaint,  on  oath, 
before  me,  that  one  Samuel  S.  Sasser  did,  in  said  county,  on  the  26th 
day  of  May,  1883,  unlawfully  and  feloniously  commit  the  offense  of 
assault  with  intent  to  murder,  wherefore  he  prays  a  warrant  do  issue 
in  terms  of  the  law.  Now  these  are  to  command  you  to  arrest  said 
Samuels.  Sasser,''  etc. 

The  justice  endorsed  on  said  warrant  that  defend- 
ant had  waived  examination  and  given  Mary  Sasser,  F,  M. 
Sasser  and  J.  B.  Sasser  as  bail  for  his  appearance  at  the 
next  term  of  the  superior  court,  Screven  county. 

At  November  term,  1883,  of  said  court,  a  seire  facias 
was  issued  to  forfeit  a  bail  bond  of  Samuel  S.  Sasser,  as 
principal,  Mary  Sasser,  F.  M.  Sasser  and  J.  B.  Sasser,  as 
securities,  which  bond  is  headed,  '-Georgia,  Screven 
County,"  is  for  the  penal  sum  of  $700,  dated  27th 
May,  1883,  and  conditioned  as  follows: 

**  Now  the  condition  of  the  above  obligation  is  such,  that  whereas, 
the  said  Samuel  8.  Sasser  has  heen  arrested  under  a  warrant  charg- 
ing him  with  assault  with  intent  to  murder,  now  should  the  said 
Samuel  S.  Sasser  be  and  appear  at  the  next  term  of  the  superior  court 
to  answer  to  said  charges,  and  from  day  to  day  and  term  to  term 
until  discharged  by  said  court,  then  this  bond  to  be  null  and  void, 
otherwise  of  full  force  and  virtue." 

Defendants  answered  that  judgment  should  not  go 
against  them,  or  either  of  them,  because  (1)  the  warrant 
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by  which  defendant  was  arrested  and  on  which  bond  was 
founded  was  illegal,  in  that  it  had  no  affidavit  sufficient  to 
support  it;  (2)  the  warrant  described  no  offense  punish- 
able by  the  laws  of  the  state;  and  (3)  the  bond  contains 
no  condition  for  appearance  of  the  principal  at  the  supe- 
rior court  of  Screven  county. 

Counsel  agreed  that  the  judge  should  decide  the  case 
by  an  examination  of  the  record.  The  judge  rendered  the 
following  decision : 

"  After  hearing  argument  on  the  withm  casei  counsel  of  both  sides 
having  agreed  that  I  shall  decide  the  case  by  an  examination  of  the 
record,  it  is  ordered  that  the  answer  of  defendants  be  stricken,  and 
that  a  rule  absolute  be  taken  on  said  forfeited  bond." 

Defendants  excepted. 

Hobby  &  Mattuews,  by  Harrison  &  Pssples,  for  plain- 
tiffs in  error. 

K.  L.  Gamble,  solicitor  general,  by  Edward  Hunter,  for 
defendant. 

Hall,  Justice. 

To  a  scire  facids^  issuing  upon  a  forfeited  recognizance 
and  served  on  the  defendants,  the  bail  appeared,  anc) 
showed  for  cause  why  final  judgment  should  not  be  ren 
dered  against  them : 

(1.)  That  the  warrant  under  which  their  principal  wa^ 
arrested  and  upon  which  the  recognizance  was  founded 
was  illegal,  in  that  it  had  no  affidavit  sufficient  in  law  to 
support  it. 

(2.)  That  the  warrant  "described  no  offense"  punish- 
able by  the  laws  of  the  state. 

(3.)  That  the  bond  contains  no  condition  for  the  per- 
sonal appearance  of  the  principal  at  the  superior  court  of 
Screven  county,  and  hence  its  condition  has  never  been 
broken. 

This  response  is  of  the  most  general  and  indefinite  char- 
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acter;  it  does  not  plainly,  fully  and  distinctly  set  forth  any 
ground  of  defence.  As  to  the  first  ground,  it  admits  by  a 
negative  pregnant  that  there  was  an  affidavit  on  which  the 
warrant  issued,  but  denies,  as  a  conclusion  of  law,  that  it 
was  sufficient  to  support  it,  without  specifying  wherein  it 
was  insufficient,  so  that  the  court,  and  not  the  party  liiraself, 
might  be  enabled  to  determine  whether  it  was  sufficient 
or  not.  So  as  to  the  second  ground,  that  the  warrant  de- 
scribes no  offense  punishable  by  the  laws  of  this  state;  it 
does  not  take  issue  upon  the  fact  that  it  does  set  forth  an 
offense,  but  does  not  mention  what  the  offense  is  it  sets 
forth,  that  the  court  may  see  whether  what  it  does  set 
forth  is  an  offense  at  all  which  is  punishable  by  law.  And 
so  of  the  third  and  last  ground  of  defence;  it  does  not  set 
forth  what  is  the  condition  of  the  recognizance;  that  there 
was  a  condition  attached  is  admitted  negatively.  Plead- 
ings should  state  facts  and  not  mere  conclusions  of  law, 
and  unless  this  is  done,  they  are  fatally  defective. 

This  case  was  submitted  to  the  judge,  by  consent  of  par- 
ties, to  be  passed  upon  by  him  by  "  an  examination  of  the 
record."  What  the  questions  were  to  be  passed  upon  do 
not  distinctly  appear,  but  after  examining  the  record,  the 
judge  ordered  the  answer  to  be  stricken,  and  gave  final 
judgment  on  the  scire  facias^  as  though  no  cause  had  been 
shown.  Neither  does  it  properly  appear,  from  the  tran 
script  sent  to  this  court,  that  there  were  any  other  ques- 
tions to  be  considered  by  the  judge  than  those  above  dis- 
cussed, and  which  we  hold  sufficient  of  themselves  to  re- 
quire the  judgment  rendered.  Without  the  bill  of  excep- 
tions, we  could  not  fairly  presume  that  any  other  consid- 
erations influenced  the  judgment  reached  by  the  court,  but 
from  that  it  is  apparent  that  the  judge  treated  the  affidavit 
for  the  warrant,  the  warrant  itself,  and  the  magistrate's  en- 
try thereon,  as  parts  of  the  record,  and  permitted  the  de- 
fendants' counsel  to  point  out  what  they  alleged  to  be  errors 
in  each  of  these.  The  error  insisted  on  in  the  affidavit 
for  the  offense  of  assault  with  intent  to  murder  is,  that  it 
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failed  to  specify  that  the  assault  was  made  with  a  weapon 
likely  to  produce  death.     Without  such  specification  we 
hold  that  the  affidavit  for  the  warrant  was  sufficient.  Code, 
§4715.    The  objection  to  the  warrant  was,  that,  in  reciting 
the  affidavit,  it  failed  to  mention  the  person  on  whom  the 
assault  was  made,  as  was  done  in  the  affidavit  itself.  Under 
the  above  section  of  the  Code,  it  is  more  than  doubtful 
whether  this  is  essential  to  the  validity  of  the  warrant ;  but 
be  this  as  it  may,  there  was  enough  in  the  warrant  to  iden- 
tify the  afBdavit  on  which  it  issued;  the  objection  to  the 
recognizance  was  that  its  recitals  in  the  condition  under- 
written followed  those  in  the  warrant,  and  did  not  mention 
the  court  to  which  it  was  returnable.     It  is  true  that  it  is 
not  as  specific  in  these  respects  as  it  might  have  been,  but 
still  there  is  enough  in  these  preliminary  proceedings  to 
show  that  no  other  than  the  term  of  the  superior  court 
next  thereafter  to  be  held  in  and  for  Screven  county  was 
or  could  have  been  referred  to  in  the  condition ;  the  affidavit 
and  warrant  bolh  charged  the  offense  to  have  been  com- 
mitted in  that  county;  the  defendant,  when  arrested  and 
brought  before  the  magistrate,  waived  an  examination,  and 
thereupon  the  magistrate  entered  this  fact  on  the  warrant, 
and  ordered  that,  inasmuch  as  he  had  tendered  these  par- 
ties as  bail  on  a  bond  conditioned  for  his  appearance  at  the 
next  term  of  the  superior  court  of  "  said  ('^  Screven,"  writ- 
ten at  the  commencement  of  the  obligation)  "county,  to 
answer  said  charge,  that  he  be  discharged  from  further 
custody."  This  order  and  the  recognizance,  which  shows  on 
its  face  that  it  was  executed  in  that  county,  both  bear  the 
same  date,  and  were  taken,  signed  and  attested  by  the  same 
officer.     This  record,  as  it  is  termed,  when  taken  together, 
effectually  disposes  of  every  objection  specified  to  the 
validity  of  this  proceeding.   To  reach  this  conclusion,  there 
was  no  necessity  to  resort  to  extrinsic  oral  evidence.  There 
is  no  doubt  from  the  face  of  these  papers,  upon  which  the 
bail  rely  as  evidence,  that  they  bound  themselves  to  have 
their  principal  present  at  the  then  next  term  of  the  supe- 
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rior  court  of  Screven  county,  to  answer  to  the  offense  of 
assault  with  intent  to  murder  upon  the  person  of  the  party 
named  in  the  affidavit  for  the  warrant. 

Parties  cannot  be  permitted  to  escape  from  their  just 
obligations  to  the  public,  and  justice  be  thus  defrauded  of 
its  dues,  by  a  resort  to  such  imaginary  defects  in  proceed- 
ings before  magistrates  and  other  subordinate  officers* 
Such  objections  hardly  rise  to  the  dignity  of  quibbles,  and 
are  scarcely  entitled  to  serious  consideration. 

Judgment  affirmed. 


Habersham,  etc.,  Turnpike  Company  vs.  Taylor  et  al.,, 
commissioners. 

1.  Where  a  turnpike,  under  a  charter  granted  in  1840,  was  required 
to  be  kept  in  good  repair,  and  the  justices  of  the  inferior  court  were 
required  to  see  that  this  was  done,  if  it  was  not  kept  in  good  repair 
subsequently  to  the  act  of  1878,  a  suit  therefor  was  properly  brought 
in  the  names  of  the  commissioners  of  turnpikes  for  the  county 
where  the  failure  to  repair  occurred. 

(a.)  A  portion  of  the  road  being  located  in  Towns  county,  and  an 
agent  being  found  therein  to  look  after  and  keep  it  in  order,  al- 
though he  may  have  resided  in  another  county,  the  suit  was  prop- 
erly returned  to  the  superior  court  of  Towns  county,  and  it  had 
jurisdiction  to  hear  and  determine  it. 

(b.)  It  was  competent  for  the  legislature  to  change  the  law  as  it  ex- 
isted at  the  time  of  the  chartering  of  the  company  as  to  the  man- 
ner of  enforcing  the  right  of  the  state,  and  the  party  in  whose 
name  such  proceedings  should  be  had. 

2.  Where  a  charter,  granted  to  a  turnpike  company  in  1840,  provided 
as  the  only  penalty  or  forfeiture  to  be  incurred  for  failing  to  keep 
its  road  in  proper  repair,  that  its  toll  gates  should  be  thrown  open 
and  kept  open  until  it  was  put  in  repair,  this  was  part  of  the  con- 
tract between  the  state  and  the  company,  and  it  was  not  com- 
petent for  the  general  assembly,  in  1878,  to  prescribe  another  and 
different  penalty  for  a  failure  of  the  company  to  keep  its  road  in 
repair.  The  penalties  prescribed  in  the  act  of  1878  are  not  appli- 
cable to  such  a  charter,  and  an  action  to  enforce  them  cannot  be 
maintained. 

(a.'^  If  the  company  shall  fail  in  its  duties  to  the  public,  the  commis- 
sioners of  turnpikes  may  proceed  to  forfeit  the  charter,  or  they 
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may  enforce  the  penalty  which  their  predecessors,  the  justices  of 
the  inferior  court,  might  have  done,  to  the  extent  and  in  the  man- 
ner designated  in  the  charter. 

September  IG,  1SS4. 

Corporations.  Charters.  Parties.  Constitutional  Law. 
Roads  and  Bridges.  County  Matters.  Before  Judge 
EsTES.    Towns  Superior  Court.     March  Term,  1884. 

Taylor  et  alj  commissioners  of  turnpikes  of  Towns 
county,  commenced  an  action  in  that  county  against  the 
Habersham  and  Union  Turnpike  Company,  for  the  purpose 
of  forfeiting  its  charter  and  for  damages,  alleging  that  a 
portion  of  the  turnpike  was  in  Towns  county  and  a  por- 
tion in  White  ;  that  one  Reeves  Westmoreland,  represent- 
ing the  company,  kept  a  toll  gate  on  the  road ;  that  he  had 
been  notified  to  make  certain  repairs  and  remove  certain 
obstructions  thereon,  and  had  failed  to  do  so.  The  entry  of 
service  was  as  follows  : 

"Served  the  within  defendant  by  leaving  a  true  copy  of  the  within 
original  with  his  son,  J.  B.  Westmoreland,  who  is  superintending  the 
work  on  the  within  described  road.    This  September  8, 1883.'* 

(Signed)  E.  M.  Castleberry,  Sheriff. 

A  second  original  was  issued  for  White  county. 

The  defendant  pleaded  that  the  superior  court  of  Towns 
county  had  no  jurisdiction,  because  all  of  the  parties  com- 
prising the  turnpike  company  lived  in  White  county,  and 
the  company  had  no  place  of  doing  or  transacting  business 
inTo wns  county,  further  than  working  oat  the  road  therein 
The  company  further  pleaded  that  there  had  been  no  legal 
service,  and  also  the  general  issue. 

The  jury  found  the  following  verdict : 

**We,  the  jury,  find  in  favor  of  the  plaintiff  the  sum  of  one  hun- 
dred and  thirty-five  dollars.    This  24th  day  of  March,  1884." 

Defendant  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence and  against  the  weight  of  evidence. 
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(2.)  Because  the  court  held  that  the  act  of  1878,  estab- 
lishing commissioners  of  turnpikes,  under  which  this  suit 
was  brought,  did  not  impair  the  obligation  of  the  contract 
contained  in  defendant's  charter. 

(3.)  Because  the  penalty  of  damages  was  not  one  im- 
posed by  the  charter  of  the  company. 

(4.)  Because  the  court,  held  that  the  superior  court  of 
Towns  county  had  jurisdiction  of  the  defendant,  because 
four  and  one-half  miles  of  its  road  was  in  that  county, 
although  the  defendant  had  no  place  of  business  or  office 
therein,  but  had  a  toll  gate  in  White  county,  and  all  of 
its  owners  resided  therein.  [Appended  to  this  ground  is 
a  statement  that  the  plea  to  the  jurisdiction  was  overruled 
at  a  former  term,  and  no  exceptions  pendente  lite  were 
taken,  nor  was  the  objection  renewed  at  the  trial  term.] 

The  motion  was  overruled,  and  defendant  excepted. 

Crane  &  Jones;  J.  J.  Kimsey,  for  plaintiff  in  error. 

C.  J.  Wellborn,  by  Harrison  &  Pkeplks  ;  W.  E.  Can- 
dler, for  defendants. 

Hall,  Justice. 

The  act  of  18-10,  incorporating  the  Habersham  and 
Union  Turnpike  (§13),  authorizes  the  justices  of  the  in- 
ferior court  of  Habersham  and  Union  counties,  or  a  ma- 
jority of  them  in  their  respective  counties,  and  makes  it 
thoir  duty,  if  the  road  is  not  kept  in  good  and  sufficient 
repair,  according  to  the  true  intent  and  meaning  of  said 
act,  to  order  and  direct  the  sheriff  in  their  respective 
counties,  and  makes  it  his  duty,  to  throw  and  keep  open 
the  toll  gates  until  the  road  shall  have  been  put  in  repair, 
to  be  judged  of  by  the  aforesaid  justices.  The  first  section 
of  the  act  provides  that  the  road  shall  be  of  "suitable  width 
and  dimensions''  Acts  of  1840,  pp.  94,97.  The  act  of 
1S7'S  makes  provision  for  the  appomtment  of  <ommission- 
ers  of  turnpikes,  and  defines  their  power  and  duties.     Tiiey 
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are  required  to  inspect  the  condition  of  the  road  as  often 
as  every  three  months,  and  to  see  to  it  that  it  is  kept  in 
good  condition  to  be  traveled  over  and  is  graded  according 
to  its  charter.  If  the  road  is  found  deficient  in  any  of 
these  respects,  they  are  required  to  make  out  a  statement 
wherein  shall  be  specified,  as  nearly  as  may  be,  the  defects 
in  such  road,  and  serve  a  copy  of  the  same  upon  the 
keeper  of  the  toll  gates  on  the  road,  which  shall  be  deemed 
a  service  on  the  owners,  and  if  they  fail  or  refuse  to  make 
the  road  in  compliance  with  the  terms  of  its  charter,  for 
thirty  days  after  the  notice  is  given,  then  the  commission- 
ers are  to  institute  suit  in  their  own  names  to  forfeit  the 
charter.  By  another  section  of  the  act,  the  commissioners, 
where  the  road  is  neglected  and  suffered  to  get  into  such 
condition  that  it  cannot  be  passed  over  comfortably  by 
travelers  and  drayed  over  successfully,  are  required  to  no- 
tify the  keeper  of  the  toll  gate  of  the  condition  of  the 
same,  and  unless  the  road  is  immediately  repaired  and 
put  in  good  condition,  they  are  to  institute  the  suit  pro- 
vided for  in  (he  preceding  section  of  the  act.  If,  upon  the 
trial  of  this  suit,  the  fault  or  failure  of  the  company 
should  bo  deemed  insuflicient  to  authorize  the  forfeiture 
of  its  charter,  then  the  measure  of  damages  to  the  public 
may  bo  estimated  in  dollars  and  cents  by  the  jury  trying 
the  same,  and  judgment  may  be  rendered  by  the  court  on 
this  finding,  etc.  Code,  §§719(v),  719(z),  7l9(aa), 
719(bb). 

The  notice  given  to  the  company  through  their  agent  by 
the  commissioners,  and  for  a  failure  to  comply  with  which 
this  suit  was  brought,  required  the  removal  of  certain  al- 
leged obstructions  along  portions  of  the  road  accurately 
described  within  thirty  days,  and  the  road  to  be  worked 
out  immediately  and  graded  according  to  the  charter. 

Upon  the  trial  of  the  case,  the  jury  found  a  verdict 
against  the  company  for  damages  only.  Nothing  was  stated 
therein  as  to  the  sufficiency  of  the  failure  complained  of  to 
authorize   a   forfeiture  of   the  charter.    The  defendant 
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company  made  a  motion  for  a  new  trial,  upon  various 
grounds,  which  being  overruled,  exception  was  taken  to 
the  judgment  rendered  thereon,  and  the  case  brought  to 
this  court  by  writ  of  error. 

To  dispose  of  this  case,  it  will  not  be  necessary  to  pass 
upon  all  the  questions  made  by  the  record. 

1.  We  are  of  opinion  that  the  action  is  properly  brought 
in  the  name  of  the  commissioners.  Code,  §719  (aa),  and  a 
portion  of  the  road  being  located  in  the  county  of  Towns, 
and  an  agent  being  found  therein  to  look  after  it  and  keep 
it  in  order,  although  he  may  have  resided  in  another  county, 
it  was  properly  returned  to  the  superior  court  of  that 
county,  which  had  jurisdiction  to  hear  and  determine  it, 
under  §719  (dd)  of  the  Code.  That  it  was  competent  for 
the  legislature  to  change  the  law,  as  it  existed  at  the  time 
of  the  chartering  this  company,  as  to  the  manner  of  en- 
forcing the  rights  of  the  state  and  the  party  in  whose  name 
each  proceeding  should  be  had,  we  entertain  no  doubt; 
indeed,  the  objection  in  the  argument  before  this  court 
was  rather  intimated  than  seriously  insisted  on. 

2.  By  the  13th  section  of  the  act  of  the  legislature,  in- 
corporating this  company,  the  only  penalty  or  forfeiture 
incurred  for  failing  to  keep  its  road  in  good  and  sufficient 
repair,  according  to  the  intent  or  meaning  of  the  act,  was 
that  its  toll  gates  should  be  thrown  and  kept  open  until  it 
was  put  in  repair.  It  is  insisted  that  this  was  one  of  the 
conditions  upon  which  the  company  accepted  the  charter; 
that  it  was  a  part  of  the  contract,  and  that  it  was  not  com- 
petent for  the  general  assembly,  in  1878,  to  prescribe 
another  and  different  penalty  for  the  failure  of  the  com- 
pany to  keep  its  covenant  with  the  state  in  this  respect. 
We  agree  to  the  proposition  that  this  thirteenth  section  of 
the  charter  is  a  part  of  the  company's  contract  with  the 
state,  and  that  different  and  more  onerous  terms  are  im- 
posed by  the  act  of  1878  than  the  foregoing.  We  are 
further  satisfied  that  the  legislature  had  no  right  or  con- 
stitutional power  to  repeal,  modify  or  change  charters 
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granted  prior  to  the  first  day  of  January,  1863,  when  the 
Code  went  into  effect,  without  the  consent  of  the  corpora- 
tion. But  in  this  instance,  we  think  it  would  be  going 
quite  too  far  to  attribute  to  them,  in  the  face  of  existing 
legislation  upon  the  subject,  any  such  purpose.  By  the 
Code,  §16^2,  it  is  expressly  declared  that,  in  all  cases  of 
private  charters  "hereafter  (thereafter)  granted,  the  state 
reserves  the  right  to  withdraw  the  franchise,  unless  such 
right  is  expressly  negatived  in  the  charter."  The  next 
section  (1683)  enacts  that  private  corporations  theretofore 
created  without  the  reservation  of  the  right  of  dissolution, 
and  where  individual  rights  have  become  vested,  are  not 
subject  to  dissolution  at  the  will  of  the  state.  That  the  state 
constitution  imposes  similar  restraints  upon  the  general 
assembly  as  to  these  old  charters,  see  Code,  §§5025,  5026, 
6096.  Our  conclusion  is,  therefore,  that  the  penalties  pre- 
scribed by  the  act  of  1878  are  inapplicable  to  this  charter, 
and  that  this  action  cannot  be  maintained.  This  renders 
the  consideration  of  other  questions  made  unnecessary.  If 
the  company  shall  fail  in  its  duties  to  the  public,  the  com- 
missioners of  turnpikes  may  proceed  to  forfeit  the  charter, 
or  they  may  enforce  the  penalty,  as  their  predecessors,  the 
justices  of  the  inferior  court,  might  have  done,  to  the  ex- 
tent and  in  the  manner  designated  in  the  13th  section  of 
the  act  of  incorporation. 
Judgment  reversed. 


The  Georgia  Kailroad  vs.  Oarr. 

1.  In  order  to  obtain  a  reversal  on  the  ground  that  the  verdict  is  con- 
trary to  evidence,  it  must  appear  that  it  is  without  evi»lon<:e  tc 
support  it.  Where  it  was  shown  that  an  injury  was  caused  by  the 
running  of  the  cars  of  a  railroad,  and  the  evidence  for  the  plaintiff 
did  not  rebut  the  presumption  arising  against  the  company,  and 
the  defendant  introduced  no  evidence,  the  verdict  for  the  plaintiff 
will  not  be  set  aside. 

2.  While  a  railroad  company  has  the  right  to  make  all  the  noises 
incident  to  the  movement  and  working  of  its  engines,  and  to  give 
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the  usual  and  proper  signals  of  danger,  as  the  sonnding  of  whistles 
and  ringing  of  bells,  and  while  it  will  not  be  liable  for  injuries  oc- 
casioned  by  horses  driven  upon  the  highway  taking  fright  at  such 
noises,  if  it  exercised  the  right  in  a  lawful  and  reasonable  manner, 
yet,  when  approaching  or  running  alongside  public  streets  or 
thoroughfares,  it  is  the  duty  of  the  company  to  so  operate  its  cars 
as  not  unnecessarily  to  interfere  with  the  rights  of  individuals  trav- 
eling such  streets  or  thoroughfares  by  other  modes  of  travel,  orto 
endanger  such  travel  by  unnecessary  noises,  frightening  horses, 
and  for  damages  resulting  from  a  breach  of  such  duty  the  company 
would  be  liable. 

3.  Within  the  corporate  limits  of  the  cities,  towns  and  villagesoof 
this  state,  it  is  not  lawful  for  railroad  companies,  as  their  trains 
approach  crossings  or  public  roads,  to  blow  their  whistles,  but  it 
is  the  duty  of  the  engineer  to  signal  their  approach  to  such  crosa- 
in<:s  or  public  roads  by  toiling  the  bell  of  the  locomotive. 

(a.)  If  the  whistle  of  a  locomotive  was  unlawfully  blown  in  approach- 
ing a  public  crossing  or  street  in  a  city,  and  a  horse  was  thereby 
frightened,  and  injury  occurred,  the  railroad  would  be  liable  in 
damages, 
February  7,  1885. 

Railroads.  Damages.  Negligence.  Streets.  Boads 
and  Bridges.  Municipal  Corporations.  Before  Judge 
KoNEY.     Richmond  Superior  Court.     April  Term,  1884. 

Reported  in  the  decision. 

Jos.  B.  CuMMiNG,  for  plaintiflF  in  error. 

Foster  &  Lamar,  for  defendant. 

Jackson,  Chief  Justice. 

Carr  sued  the  Georgia  Railroad  and  Banking;  Company 
for  damages,  in  that,  by  its  negligence  in  blowing  its 
whistle  unlawfully  and  unnecessarily  within  the  limits  of 
the  city  of  Augusta,  it  caused  the  horse,  drawing  a  wagon 
in  which  plaintiff  was  seated,  to  run  away  and  badly  injure 
and  cripple  him. 

The  jury  found  seventeen  hundred  dollars  for  the  plain- 
tiff, and  the  railroad  company  being  denied  a  new  trial, 
excepted. 
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1.  We  do  not  think  that  the  verdict  is  contrary  to  law 
because  contrary  to  the  evidence,  which  ground  means,  to 
be  availing  in  this  court,  that  the  verdict  is  without  evidence 
to  support  it.  The  defendant  introduced  no  evidence  and 
makes  no  complaint  that  the  verdict  is  excessive.  'Ihe 
presumption  of  law  is — the  fact  that  the  injury  to  the  plain- 
tiff was  caused  by  the  running  of  the  defendant's  cars  hav- 
ing been  established  —  that  the  defendant's  negligence 
caused  it,  and  as  it  introduced  no  testimony  of  conductor  or 
engineer  or  fireman  or  anybody  else,  to  overcome  that  pre- 
sumption, unless  the  plaintiff  rebutted  the  presumption  in 
his  own  favor,  which  the  law  gives  him,  by  testimony 
introduced  by  himself,  that  presumption  becomes  conclu- 
sive, and  the  verdict  is  demanded,  it  being  conceded  that 
it  is  not  excessive.  Does  the  plaintiff's  evidence  rebut 
this  presumption  ? 

The  facts  disclosed  are,  that  within  the  limits  of  the  city 
of  Augusta  the  train  came  dashing  nlong  at  a  speed  of 
twelve  miles  an  hour,  and  blew  its  whistle  unnecessarily 
and  continuously  loud  and  shrill,  and  that  this  caused  the 
horse  to  run  away,  and  the  unhappy  accident,  which  badly 
hurt  the  plaintiff,  to  occur.  These  facts  do  not  rebut  that 
presumption. 

They  show  further,  that  plaintiff  was  in  a  wagon  with  a 
young  man,  who  gave  him  a  seat,  with  a  horse  said  by  the 
young  man  to  be  gentle  and  not  afraid  of  cars ;  that  the 
young  man  got  out,  however,  on  the  approach  of  the  train, 
and  stood  at  the  horse's  head,  leaving  the  plaintiff  in  the 
wagon ;  and  the  testimony  is  that,  but  for  the  whistling  and 
screaming  of  the  engine,  no  harm  would  have  been  done,  hut 
when  that  occurred,  the  horse  broke  away,  and  came  near 
running  over  the  young  man  at  his  head.  The  fact  that 
the  plaintiff  remained  in  the  wagon  wIkmi  the  driv^er  got 
out  may  have  been  an  act  of  negligence  in  the  plaintiff, 
but  it  does  not  rebut  negligence  in  the  company's  agents. 
Nor  does  it  show  that  this  negligence  was  the  sole  cause 
of  the  injury.     It  simply  shows  what  might  be  contribii. 
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tory  negligence.  Nor  does  it  show  that  plaintiff,  by 
ordinary  care,  could  have  avoided  the  consequences  of 
defendant's  negligence,  because  there  was  no  danger,  no 
consequence  from  the  negligent  blowing  of  the  whisllej 
until  it  was  blown,  for  the  horse  made  no  effort  to  run  un- 
til that  blowing,  and  then  plaintiff  could  not  possibly  get 
out,  for,  in  the  language  of  the  witnesses,  all  transpired, 
in  a  moment — a  second  of  time.* 

Therefore,  the  presumption  remains  fixed,  that  the  ab- 
sence of  diligence — the  negligence  which  the  presumption 
of  law  fixes  on  the  company,  unless  rebutted — is  not  rebut- 
ted, but  stands  fixed.  So  far  from  rebutting  that  negligence, 
aflSrms  it.  A  gentle  horse,  accustomed  to  railway  trains, 
which  women  often  drove,  runs  away  on  account  of  an 
unnecessary  blowing  of  defendant's  whistle  within  the 
limits  of  Augusta,  and,  notwithstanding  the  driver  stands 
at  the  horse's  head,  he  runs  away  with  the  wagon  and 
badly  injures  the  plaintiff.  This  is  the  case  plaintiff  makes. 
Surely  it  does  not  rebut,  but  confirms  the  presumption  of 
wrong-doing  and  negligence  in  the  servants  of  the  com- 
pany, who  are  not  one  of  them  sworn  to  explain  their 
conduct.  It  would  seem  that  some  verdict  was  demanded 
for  the  plaintiff,  and,  as  the  defendant  concedes  Ihat  the 
verdict  rendered  is  not  excessive,  why  should  it  not 
stand? 

2.  The  defendant  says  that  it  had  the  right  to  blow  the 
whistle  within  the  limits  of  Augusta,  and  that  it  cannot 
be  mulcted  in  damages  for  acts  incident  to  its  business; 
that  it  had  to  pass  a  crossing  at  thi-i  point;  and  therefore 
blew  it.  Conceding  for  a  moment  that  it  did  have  this 
right,  yet  it  should  exercise  it  in  such  a  manner  as  not  to 
injure  others.  It  is  conceded  that  it  is  difScult  to  exercise 
the  right  and  not  frighten  horses  and  cause  accidents  to 
occur  to  others;  but  the  court  below,  we  think,  charged 


*At  the  plaoe  where  the  hone  took  fright,  the  street  or  roadway  ran  alongside 
the  railroad,  and  was  separated  from  it  by  a  wire  fence;  but  a  short  distance  from 
that  point  there  was  a  croesiug. 
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the  law  properly,  in  substance,  when  it  said,  "  The  author- 
ity to  operate  a  railroad  includes  the  right  to  make 
all  the  noises  incident  to  the  movement  and  working  of  its 
engines,  as  in  the  escape  of  steam  and  rattling  of  cars,  and 
also  to  give  the  usual  and  proper  admonitions  of  danger, 
as  in  the  sounding  of  whistles  and  ringing  of  bells.  It  is, 
therefore,  not  liable,  while  exercising  the  right  in  a  lawful 
and  reasonable  manner,  for  injuries  occasioned  by  horses, 
when  being  driven  upon  the  highway,  taking  fright  at  such 
noises.  In  this  connection,  I  charge  you  that  a  railroad 
corporation  must  exercise  its  grant  of  power  with  a  due 
regard  to  the  rights  of  others,  and  while  the  company,  on 
its  own  property,  has  the  right  to  the  free  and  unobstructed 
right-of-way,  and  to  make  in  the  running  of  cars  the  noises 
necessarily  incident  to  the  reasonable  enjoyment  of  its 
franchises,  the  people  of  the  state  are  likewise  entitled  to 
the  reasonable  use  of  the  streets  and  roads,  and  to  travel 
thereon  in  the  ordinary  mode  of  travel  in  vehicles  drawn 
by  horses,  and  it  is  the  duty  of  a  railroad  company,  in  ap- 
proaching or  running  alongside  of  a  public  street  or  thor- 
oughfare, to  so  operate  its  cars  as  not  unnecessarily  to  inter- 
fpre  with  rights  of  individuals  traveling  such  streets  or 
thoroughfares  by  other  modes  of  travel,  or  to  endanger 
such  travel  by  unnecessary  noises  by  which  horses  are 
frightened,  and  if  such  railway  companies  fail  to  observe 
and  respect  these  rights  in  others,  and  so  negligently  act 
as  to  cause  them  damage,  the  law  wisely  and  justly  makes 
them  responsible  for  all  damage  thus  caused  " 

It  appears  from  the  record  that  the  first  part  of  this 
charge  was  in  the  language  requested  by  the  company, 
and  the  balance  as  requested  by  the  plaintiff.  The  sub- 
stance of  it  is,  ^^sic  utere  tuo  ut  non  Iwdas  alieno;^^  that 
is  to  say,  in  the  exercise  of  its  right  to  blow  whistles  and  < 
make  noises  incident  to  its  property  franchise,  let  the  rail- 
way companies,  when  approaching  or  alongside  streets  and 
thoroughfares,  moderate,  so  far  as  they  reasonably  can  con- 
sistently with  that  franchise,  the  exercise  of  this  franchise 
V  78-37 
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Tight  in  respect  to  the  life,  limb  and  property  of  others. 
We  take  this  to  be  good  sense  and  good  law,  especially 
when  the  cars  are  running  within  the  limits  of  a  city. 

3.  But  was  it  lawful  to  blow  the  whistle  at  all  within 
the  limits  of  Augusta  on  approaching  crossings  of  streets 
and  avenues  therein  ?  If  it  was  not,  then  the  railroad 
company  acted  unlawfully,  and  had  no  property  right  by 
its  franchise  to  blow  the  whistle,  and  was  negligent,  un- 
lawfully negligent,  of  the  rights  of  all  traveling  along  the 
streets  of  that  city.  We  are  quite  clear  that  section  710 
of  the  Code  operates  to  amend  section  708,  so  as  to  make 
it  unlawful  for  the  engineers  to  blow  their  whistles  in  a 
city,  irrespective  of  any  ordinance  of  the  city  about  it. 
The  change  is  made  in  the  act  of  1875,  and  is  codified  as 
a  proviso  in  section  710,  and  is  in  these  words :  "  Pro- 
vided, that  within  the  corporate  limits  of  the  cities,  towns 
and  villages  of  this  state,  the  several  railroad  companies 
shall  not  be  required  to  blow  their  whistles  on  approaching 
crossings  or  public  roads  in  said  corporate  limits,  but  in 
lieu  thereof,  the  engineer  of  said  locomotive  shall  be  re- 
quired to  signal  the  approach  of  their  trains  to  such  cross- 
ings and  public  roads  in  said  corporate  limits  by  tolling 
the  bell  of  said  locomotive,  and  on  failure  to  do  so,  tlie 
penalties  of  this  section  shall  apply  to  such  offense."  The 
penalty  for  neglecting  to  blow  the  whistle,  which  the  en- 
•gineer  was  required  to  do  in  section  708,  and  which  pen- 
alty is  in  the  former  part  of  section  710,  is  a  fine  of  five 
hundred  dollars  and  imprisonment  ninety  days,  or  either, 
and  the  company  to  pay  the  fine. 

It  was  ingeniously  argued  by  the  very  able  counsel  for 
the  company,  Mr.  Gumming,  that  the  object  of  the  act  of 
1876,  the  proviso  above  cited,  was  intended  only  to  shield 
the  engineer  from  punishment  for  not  blowing,  if  he  rang, 
and  to  punish  him  if  he  did  neither.  Such,  however,  is 
not  the  correct  construction  of  the  law,  as  we  look  at  it. 
It  is  a  remedial  statute.  The  old  law — its  evil — was  this 
unearthly  and  continuous  blowing  of  whistles  in  towns 
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arid  cities,  and  the  remedy  is  the  ringing  of  bells  in  lieu 
thereof.  True,  if  the  engineer  fail  to  ring  the  bell,  he 
can  be  punished  now ;  whereas,  if  he  does  not  blow,  he 
cannot  be;  but  the  reason  and  spirit  of  the  law  lies 
deeper  and  extends  broader.  It  meant  in  every  city  in 
Georgia  to  suppress  the  blowing  of  whistles,  and  to  sub- 
stitute the  ringing  of  bells.  It  was  necessary  to  give 
warning  as  before,  but  in  cities  and  towns,  the  mode  of 
warning  was  changed  from  a  whistle  blown  to  a  bell  rung. 

This  view  of  the  case  renders  it  unnecessary  that  we 
consider  the  ordinance  of  the  city  of  Augusta  or  construe 
it,  because  the  blowing  of  this  whistle,  however  mildly 
and  cautiously  done,  in  the  city  was  an  unlawful  act.  No 
unlawful  act  is  diligence  in  any  business,  and  that  mere 
act  rivets  negligence  on  the  company.  Whether  the  act 
was  within  the  limits  which  the  city  ordinance  embraced 
or  not  is  thus  immaterial,  because  the  law  of  the  state, 
without  action  by  the  city,  prohibited  the  blowing  the 
whistle  in  Augusta ;  and  if  error  was  committed  by  the 
court  in  construing  and  charging  upon  that  ordinance,  it 
cannot  affect  this  verdict.  It  must  stand,  because  there 
was  an  unlawful  act  which  caused  the  injury;  the  plaintiff 
could  not  have  foreseen  that  this  unlawful  act  would  be 
done  within  Augusta's  bounds ;  he  could  not  have  avoided 
it,  because  he  did  not  and  could  not  foresee  it;  and  his  own 
negligence  in  sitting  in  the  wagon,  if  it  was  negligence, 
was  merely  contributory,  and  not  the  sole  cause  of  his  in- 
jury ;  and  the  verdict,  whose  amount  is  not  complained  of, 
shows  that  the  jury  considered  that  carelessness  on  his 
part,  and  that  negligence  or  carelessness  on  his  part  be- 
comes shadowy  and  insignificant  when  he  had  reason  to 
feel  safe  with  a  gentle  horse  if  the  whistle  had  not  screamed, 
and  which  he  had  (he  best  reason  to  think  would  not  scream, 
because  the  law  forbade  the  engineer  to  unthrottle  it  at 
that  spot. 

Judgment  affirmed. 
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1.  A  draft  payable  to  the  order  of  the  drawer  and  delivered  to  the 
drawees,  showing  on  its  face  that  it  was  for  an  advancement  to 
make  a  crop,  made  by  the  drawees  to  the  drawer,  and  having  a 
blank  indorsement  thereon  not  signed  by  the  drawer,  will  support 
a  judgment  and  execution  in  favor  of  the  drawees  against  the 
drawer,  founded  on  a  declaration  in  the  statutory  form ;  and  in  a 
claim  case  arising  under  sucli  execution,  the  levy  should  not  have 
been  dismissed  on  motion. 

(a.)  The  decisions  in  70  Oa,,  7 IbfRi^dDe  Vaughn  vs.  Haugabook,pTeB' 
ent  term,  do  not  necessarily  conflict  with  that  in  06  Ga.,  7*^5. 

2.  An  action  in  the  statutory  form  of  complaint  on  such  a  paper  could 
have  been  amended  by  a  count  for  money  had  and  received,  or 
paid  out  for  the  use  of  the  defendant,  or  other  such  common  count ; 
and  if  the  action  of  complaint  was  defective,  a;ter  the  judgment 
it  was  cured. 

Febroary  7,  1886. 

Drafts.  Actions.  Judgments.  Contracts.  Parties. 
Amendment.  Before  Judge  Fort.  Macon  Superior  Court, 
May  Term,  1884. 

Afi.fa.  in  favor  of  Lewis  &  Minor  against  George  V. 
Hunter  was  levied  on  certain  land  to  which  Harper,  exec- 
utor of  Drumright,  interposed  a  claim.  On  the  trial,  on 
motion,  the  court  dismissed  the  levy,  on  the  ground  that 
the  pleadings  were  insuflScient  to  authorize  the  judgment 
on  which  the  fi.  fa.  was  founded.  These  pleadings  con- 
sisted of  a  declaration  in  complaint  by  Lewis  &  Minor 
against  Hunter,  on  an  instrument  alleged  to  be  a  note, 
which  was  as  follows : 

•*  $460.00  MoNTEZDMA,  Ga.,  February  19th,  1874. 

**  On  the  15th  October  next,  please  pay  to  the  order  of  myself  four 
hundred  and  fifty  dollars,  for  value  received,  as  an  advance  on  my 
present  year's  crops,  for  the  purpose  of  purchasing  provisions  and 
other  necessary  supplies  to  enable  me  to  make  said  crops.  In  order 
to  secure  the  said  advance,  I  hereby  give  you  a  lien  on  my  crops  of 
said  cotton  and  com  for  the  year  1874,  and  I  agree  to  deliver  to  you, 
at  your  warehouse  in  Montezuma,  Ga.,  at  least  enough  of  said  cotton 
crop  to  pay  this  draft.    And  I  farther  agree  that  the  proceeds  arising 
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from  the  sales  of  all  cotton  of  said  crop  shall  be  applied  to  the  pay- 
ment thereof  until  satisfied,  without  reference  to  date  of  maturity. 
In  order  to  further  secure  said  advance  and  the  payment  of  all  costs 
and  counsel  fees  incurred  in  the  premises,  I  hereby  mortgage  to  you 
and  your  assigns  my  stock  of  all  kinds  on  the  plantation  cultivated 
by  me  in  Macon  county,  to-wit :  And  I  hereby  give  you  full  and  legal 
control  of  said  crops  and  said  mortgaged  stock,  waiving  all  right  of 
homestead  exemptions  thereon,  with  power  to  transfer  this  lien.  If 
not  paid  at  maturity,  to  bear  interest  at  the  rate  of  one  per  cent  from 
date  thereof.    Witness  my  hand  and  seal. 

G.  V.  HUNTBB,  fL.  S.] 

''  To  Lewis  &  Minor,  Montezuma,  Ga. 

*'  Executed  in  presence  of  Robert  G.  Lewis." 

(Indorsed  on  back),    "  For  value  received  —  hereby  transfer  the 
within  draft,  lien  and  mortgage  to — ,  their  heirs  and  assigns.'' 

No  issuable  defence  being  filed  on  oath,  a  judgment  by- 
default  was  taken  SLudJl.fa.  issued. 
To  the  dismissal  of  the  levy  plaintiffs  excepted. 

J.  W.  Hayoood  ;  Hawkins  &  Hawkins,  for  plaintiffs  in 
error. 

W.  H.  Fish,  by  brief;  K.  G.  Ozikr,  for  defendant. 
Jackson,  Chief  Justice. 

This  case  presents  the  point  whether  an  instrument, 
drawn  by  G.  V.  Hunter,  defendant  in  execution,  and  de- 
livered to  Lewis  &  Minor  for  the  payment  of  four  hundred 
and  fifty  dollars,  and  payable  to  Hunter's  own  order,  and 
on  its  face  showing  that  it  was  an  advancement  to  make  a 
crop,  made  by  Lewis  &  Minor  to  Hunter,  with  a  blank  in- 
dorsement thereon,  but  said  indorsement  not  signed  by 
Hunter,  will  support  a  judgment  and  execution  in  favor 
of  Lewis  &  Minor,  founded  on  a  declaration  in  the  statu- 
tory form,  in  the  name  of  Lewis  &  Minor,  on  said  instru- 
ment. The  court  below,  on  a  claim  case  to  property  levied 
on  under  the  execution,  held  that  it  could  not,  title  not 
having  passed  to  them  in  the  view  of  that  court,  and  the 
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original  not  being  curable  by  amendment,  and  therefore, 
on  motion  of  the  claimant,  dismissed  the  levy. 

1.  The  point,  even  on  the  suit  without  amendment, 
seems  decided  adversely  to  that  ruling  in  Patillo  vs. 
Mayer  (&  Olauher^  70  (?a.,  715,  cited  and  approved  in 
De  Vaughn  vs.  Haugahook^  at  the  present  term  of  this 
court. 

Nor  does  the  decision  made  in  66  Oa.^  735,  necessarily 
conflict  with  Paiillo  vs.  Mayer  dfe  Glauber  and  Be- 
Vaughn  v^.  Haugabook^  the  point  there  ruled  being  that 
the  declaration  could  not  be  so  amended  as  to  change  by 
parol  evidence  the  instrument  into  a  promissory  note  for 
past  indebtedness,  though  the  reasoning  of  the  court  in 
the  opinion  might  lead  a  cursory  reader  to  see  conflict 
The  error  alleged  was  that  amendment,  in  the  case  in  the 
66th,  and  no  stress  was  laid  on  the  validity  of  the  original 
suit,  which  was  not  passed  upon  directly  by  the  judgment 
rendered.  It  is  true  that  in  De  Vaughn  V8.  Hattgabook^  the 
indorsement  had  been  signed,  and  of  course  that  case  dif- 
fers from  this  in  that  essential  particular;  but  in  PcUiUo 
V8.  Mayer  ds  Glauber^  there  was  no  indorsement,  and  that 
case  is  cited  and  approved  in  the  first  named.  There  was 
no  indorsement  or  acceptance  in  Patillo  vs.  Mayer  & 
Glauber^  but  the  name  of  the  drawer  was  written  across 
the  face  of  the  paper,  and  after  him  another  party.  The 
legal  effect  of  that  judgment,  as  well  as  its  reasoning,  would 
seem  to  make  such  a  paper  virtually  a  promissory  note, 
or  promise  to  pay  the  money  to  the  merchants  advancing 
supplies  to  make  the  crop  of  the  drawer,  and  therefore 
that  it  might  be  sued  directly  by  them. 

2.  Besides,  if  this  action  could  have  been  amended  so 
as  to  support  the  judgment,  the  judgment  is  good.  Why 
could  it  not  have  been  amended  by  a  count  for  money  had 
and  received,  or  paid  out  for  the  use  of  defendant,  or  other 
such  common  count  at  common  law?  Complaint  in  the 
statutory  form  may  be  so  amended.  54  Ga,^  68,  and  pre- 
ceding cases.    It  is  to  be  observed  that  the  paper  in  66th 
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Oa.^  735,  was  accepted  by  the  drawee.  Judge  Crawford 
says  that  the  amendment  offered  was  "in  substance  that 
the  said  instrument  was  intended  as  a  promissory  note; 
that  the  same  was  given  in  payment  of  indebtedness  of 
defendant  then  due  and  owing,  and  the  acceptance  was 
without  consideration;"  and  in  reasoning  on  such  an 
amendment  as  this,  he  says  that  it  made  a  new  and  distinct 
cause  of  action,  in  "  that  it  was  given  for  an  indebtedness 
already  due  and  owing,  and  not  for  advances  to  be  made 
upon  the  crop  to  be  raised  for  the  year  1873,  nor  for  the 
purchase  of  supplies  to  make  the  crop  of  that  year,"  and 
thus  that  "  the  whole  character  of  the  contract,  as  set  forth 
in  the  original  draft,  is  changed,  and  a  new  and  distinct  con- 
sideration alleged."  An  amendment,  to  that  extent  under 
those  facts,  is  one  thing ;  an  amendment  that,  under  this 
instrument  now  before  us,  the  plaintiff  had  advanced  money 
to  defendant  for  his  use  to  make  his  crop,  is  a  different 
thing,  germane  to,  and  accordant  with,  the  instrument,  and 
would  have  been  allowed  legally,  and  have  cured  any  de  • 
feet  in  the  suit  as  brought.  Therefore,  if  defective,  it  Was 
cured,  and  the  judgment  under  it  was  supported  and  valid. 
Judgment  reversed. 


RuDEN  m.  The  State  of  Georgia. 

1.  Where  the  record  shows  that  there  was  a  panel  of  forty-eight  jury- 
men, whose  names  were  called  by  the  clerk,  and  a  list  of  them 
was  made  out  and  furnished  to  counsel  for  the  accused,  but  does 
not  show  whether  or  not  the  array  was  put  upon  the  accused,  this 
will  furnish  no  ground  for  a  new  trial.  The  record  being  silent  as 
to  whether  or  not  the  array  was  put  upon  the  accused,  it  will  be 
presumed  that  this  was  done. 

2.  Where  the  superior  courts  had  granted  various  charters  and  re- 
newals of  charters  to  express  and  other  companies,  as  to  which 
the  superior  court  did  not  have  jurisdiction  at  that  time,  the  act  of 
1S77,  entitled  ''an  act  to  ratify  and  confirm  the  orders  and  decrees 
of  the  superior  courts  of  this  state  granting  or  renewing  the  exist- 
ence of  corporations,  with  all  actions  thereunder  of  every  kind  by 
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and  with  said  corporations,  and  for  other  purposes,"  was  not  un- 
constitntionQl  as  embracing  more  than  one  subject-matter* 
(a.)  After  the  passage  of  the  act  of  1877,  a  judgment  of  the  superior 
court  previously  granted,  renewing  the  charter  of  an  express  com- 
pany, was  admiasible  in  evidence. 
December  19, 1884. 

Jury  and  Jurors.  Practice  in  Superior  Court.  Oonsti- 
tutional  Law.  Charters.  Corporations.  Before  Judge 
Adams.    Chatham  Superior  Court.    June  Term,  1884. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  the  Southern  Express  Company  was  in- 
corporated, by  order  of  the  superior  court  of  Richmond 
county,  on  July  6, 1861,  for  a  period  of  fourteen  years,  and 
that,  on  March  16, 1875,  application  was  made  for  a  re- 
newal of  the  charter,  and  after  publication,  an  order  of 
court  was  granted  on  May  14, 1875,  renewing  the  charter. 
The  confirmatory  act  of  1877  was  passed  on  February  13 
of  that  year. 

After  conviction  for  embezzlement  from  the  company^ 
defendant  movod  for  a  new  trial,  one  ground  being  the 
admission  in  evidence  of  this  charter  and  renewal,  and 
another,  because  the  court  did  not  require  the  panel  of 
forty -eight  jurors  to  be  put  upon  the  defendant  after  they 
were  called  over  by  the  clerk.  As  to  this  ground,  the 
presiding  judge  certified  as  follows  : 

"  When  the  forty-eight  jurors  were  procured,  the  court 
stated  to  counsel  that  the  panel  was  complete,  and  had 
them  called.  The  court  then  directed  the  clerk  to  hand 
the  counsel  the  list  of  the  panel  that  was  to  try  said  cause^ 
which  the  clerk  did.  The  counsel  took  the  list  and  made 
no  objection.  Thus  the  panel  was  put  upon  the  prisoner. 
We  do  not  understand  that  any  particular  ceremony  or 
form  of  words  is  required.  We  followed  the  invariable 
practice  as  it  has  always  obtained  in  this  circuit.  Ample 
opportunity  was  given  counsel  to  challenge  the  array  after 
it  was  there  put  upon  him.    No  right  of  the  defendant 
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was  in  the  slightest  degree  disregarded.     He  waived  ar- 
raignment and  pleaded  not  guilty." 
The  motion  was  overruled,  and  defendant  excepted. 

Alfred  B.  Smitu,  by  R.  E.  Lester,  for  plaintiff  in  error 
W.  G.  Charlton,  solicitor  general,  for  the  state. 
Blandford,  Justice. 

The  plaintiff  in  error  was  indicted  for  embezzlement 
and  found  guilty. 

The  record  shows  that  there  was  a  panel  of  forty-eight 
men,  whose  names  were  called  by  the  clerk  of  the  court, 
and  a  list  of  the  names  of  these  were  made .  out  and  fur- 
nished to  counsel  for  the  accused.  There  certainly  was 
nothing  wrong  in  this.  Whether  the  array  was  put  upon 
the  accused  or  not  the  record  is  silent,  and  we  will  pre- 
sume that  this  was  done,  when  the  record  fails  to  show  the 
contrary. 

A  charter  granted  by  the  superior  court  of  Richmond 
county  and  a  renewal  thereof  to  the  Southern  Express 
Company  was  offered  in  evidence  by  the  state.  This  was 
objected  to  by  the  accused,  upon  the  ground  that  when  this 
charter  was  renewed,  the  courts  hud  no  power  or  jurisdic- 
tion, under  the  constitution  of  this  state,  to  grant  or  renew 
charters  to  express  companies.  This  objection  was  over- 
ruled by  the  court,  and  this  is  the  main  ground  of  excep- 
tion. The  legislature,  on  the  13th  of  February,  1877,  passed 
an  act  entitled  an  '•  act  to  ratify  and  confirm  the  orders 
and  decrees  of  the  superior  court  of  this  state  gi'anting  or 
renewing  the  existence  of  corporations,  with  all  actions 
thereunder  of  every  kind  by  or  with  such  corporations,  and 
for  other  purposes."    See  acts  of  1877,  pages  34  and  35. 

This  act  gave  vitality  to  the  charter  of  the  Southern 
Express  Company,  and  the  same  is  constitutional,  there 
being  but  one  subject-matter  in  said  act ;  it  is  a  curing 
or  healing  statute,  and  such  acts  have  ever  been  held  to 
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be  constitutional  and  within  the  power  of  the  legislfttnre. 
So  we  think  the  court  did  right  to  admit  the  evidence  ob- 
jected to.  See  Howell  vs.  The  State,  71  Ga.,  224;  Hope 
et  al.  VM.  City  of  Oainesville,  72  G^a.,  246;  61  Oa,  20 
This  last  case  is  fully  reviewed  in  Howell  vs.  T%e  State, 
cited  supra^  and  does  not  conflict  with  what  we  now 
decide. 
Judgment  affirmed. 


Peacock  vs.  Dbwebsb. 

Where  a  contract,  signed  only  by  the  owners  of  land,  agreed  that  at 
any  time  within  six  months  they  woald  take  a  specified  price  for 
ei23  tSl  ^^^^  mineral  interest,  and  upon  receipt  of  such  price  would  make 

a  title  to  the  party  named  in  tlie  contract  as  the  party  of  the  sec- 
ond part,  and  where  such  contract  stated  that  the  party  of  the 
second  part  bound  himself  to  make  8U(  h  tests  as  were  satisfactory 
to  himself  and  to  do  such  other  things  towards  the  perfection  of 
the  sale  as  might  be  necessary  on  his  part,  and  that  he  would  not 
demand  any  riglit  outside  of  the  necessary  tests  until  the  payment 
of  the  purchase  money,  the  contract  was  not  mutual  and  binding 
on  all  of  the  parties ;  a  specific  performance  could  not  bo  decreed 
against  the  proposed  purchaser ;  and  an  injunction  on  his  behalf 
to  restrain  the  owners  from  selling  the  mineral  interest  was  prop- 
erly refused. 

December  2,  1834. 

Specific   Performance.     Equity.     Contracts.      Before 
Judge  Fain.    Bartow  Superior  Court.    July  Term,  1884. 

Reported  in  the  decision. 

James  B.  Conybrs  ;  John  W.  Akin,  for  plaintiff  in  error. 

Graham  &  Graham,  for  defendant. 

Blandford,  Justice. 

Plaintiff  in  error  filed  his  bill  against  defendant  in  error 
for  specific  performance  of  the  following  agreement : 


Digitized  by  VjOOQ IC 


SEPTEMBER  TERM,  1884.  671 

P«tco(k  v$.  Deweese. 

"Gbobgia — Bartow  County. 

Agreement  entered  into  13th  December,  1883,  between  William 
A.  Deweese  and  Kittie  Deweese  of  the  one  part,  and  D.  W.  E.  Pea- 
cock, of  the  other  part,  all  of  said  connty  and  state,  witnesseth, 
that,  whereas  the  parties  of  the  first  part  own  what  is  supposed  to 
be  a  mineral  known  as  ochre  on  their  farm ;  and  whereas,  they  are 
desirous  of  disposing  of  said  mineral ;  and  whereas,  the  party  of  the 
second  part  is  desirous  of  obtaining  an  option  thereon :  Now,  there- 
fore, it  is  agreed  on  the  part  of  the  first  parties  that  they  will,  in  the 
next  six  months  at  any  time,  take  the  sum  of  one  thousand  dollars 
for  their  entire  ochre  interest,  with  the  privilege  of  mining  the  same, 
and  upon  tlie  payment  of  one  thousand  dollars  to  them  they  will 
make  good  21  nd  sufficient  titles  to  said  ochre  interest  in  all  lands 
owned  by  them  and  their  representatives.  And  the  party  of  the  sec- 
ond part  agrees  and  binds  himself  to  make  such  tests  as  arc  satisfac- 
tory to  himself,  and  do  such  other  things  towards  the  perfection  of 
said  sale  as  may  be  necessary  on  his  part,  and  shall  not  demand  any 
rights  outside  of  necessary  tests,  until  the  payment  of  the  one  thou- 
sand dollars  as  before  specified ;  but  when  said  sum  shall  be  paid,  he 
or  his  legal  representatives  may  demand  and  receive  such  titles  to 
said  property." 

This  paper  was  signed  by  W.  A.  and  Kittie  Deweese.  An 
injunction  was  prayed  to  restrain  defendant  in  error  from 
selling  or  disposing  of  the  mining  interest  mentioned  in 
the  agreement.  The  court  refused  the  injunction,  and  this 
is  the  error  assigned.  If  there  is  no  equity  in  the  bill,  it 
follows  that  the  chancellor  did  right  to  refuse  the  irgunc- 
tion.  The  agreement  is  gratuitous  and  entirely  voluntary 
on  the  part  of  defendant  in  error.  A  court  of  equity 
never  decrees  a  specific  performance  of  a  voluntary  or 
gratuitous  contract.  Code,  §31 89.  Any  fact  showing  the 
contract  to  be  unfair  or  unjust  or  against  good  conscience 
justifies  the  court  in  refusing  to  decree  a  specific  perform- 
ance. Code,  §3190.  The  contract  in  this  case  is  not  mu- 
tual and  binding  on  all  the  parties  thereto.  The  plaintiff 
in  error  may  comply  at  his  option  or  will;  there  is  nothing 
in  the  writing  that  compels  him  to  do  anything  for  the 
benefit  of  the  defendant  in  error.  Equity  will  not  decree 
the  specific  performance  of  a  contract  against  one  party, 
where,  by  the  terms  of  the  contract,  no  specific  performance 
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could  be  decreed  against  the  other  party.  Code,  §§2739, 
2744. 

The  contract  or  agreement,  which  is  the  foundation  of 
the  bill,  being  such  that  no  specific  performance  of  the 
same  will  be  decreed,  then  there  is  no  equity  in  the  bill, 
and  it  follows  that  the  decree  of  the  chancellor  refusing 
the  injunction  was  right. 

Judgment  affirmed. 


Bell  vs.  The  State  op  Georgia. 

While  a  conviction  cannot  be  had  upon  the  uncorroborated  evidence 
of  an  accomplice  in  the  crime,  without  something  else  deposed  by 
other  witnesses  to  connect  the  defendant  with  it,  yet  it  is  imprac- 
ti  cable  to  lay  down  any  rule  as  to  the  precise  amount  of  evidence 
which  is  requisite  to  sustain  the  accomplice's  account  identifying 
the  defendant  as  one  of  the  criminals,  further  than  that  there 
must  be  other  evidence  suflacient  to  satisfy  the  jury  of  the  fact.  In 
this  case,  the  corroborating  evidence  was  sufficient. 
December  2, 1884. 

Criminal  Law.  Accomplice.  Witness.  Evidence.  Be- 
fore Judge  Fain.  Bartow  Superior  Court.  July  Term, 
1884. 

Keported  in  the  decision. 

Graham  &  Grauam,  for  plaintiff  in  error. 

J.  W.  Harris,  Jr.,  solicitor  general,  by  Robt.  B.  Trippb, 
for  the  state. 

Hall,  Justice. 

The  defendant,  who  was  indicted  jointly  with  Brown, 
Evans  and  Self  for  burglary,  was  found  guilty  of  larceny 
from  the  house,  and  sentenced  to  the  penitentiary  for  three 
years.  He  made  a  motion  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  etc., 
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and  this  motion  being  overtuled,  he  prosecutes  this  writ  of 
error  to  reverse  th<B  judgment  refusing  it.  No  complaint  is 
made  of  any  of  the  rulings  of  the  court,  and  no  exception 
is  taken  to  the  charge. 

The  state  introduced  Brown  aa  a  witness,  who  testified 
to  all  the  circumstances  of  the  crime,  and  implicated  the 
defendant  in  its  commission,  with  himself  and  the  other 
defendants  in  the  indictment,  Evans  and  Self. 

That  a  conviction  could  not  have  taken  place  upon  the 
uncorroborated  evidence  of  this  witness,  without  some- 
thing else  deposed  by  other  witnesses  to  connect  the  de- 
fendant with  it,  is  w6ll  settled.  Code,  §3755  ;  Childera. 
case,  52  {?«.,  lOG,  110,  117;  Hammack^s  case,  7J.,  397, 
403 ;  Middlctons  case,  /A.,  527.  The  defendant  doubtless 
had  the  full  benefit  of  this  principle  upon  the  trial,  but 
the  jury  were  well  satisfied,  as  we  think  they  should  have 
been,  that  there  was  enough  in  the  testimony  of  wit- 
nesses wholly  disconnected  with  and  unsuspected  of  any 
participation  in  this  offence  to  show  that  this  defendant 
had  a  full  share  in  it.  Two  of  these  defendants,  Evans 
and  Brown,  were  in  the  store  broken  and  entered,  about 
six  o'clock  p.  M.,  on  the  evening  of  the  burglary.  Shortly 
after  that  time,  these  persons,  with  Self  and  this  defend- 
ant, were  seen  together.  They  were  all  strangers  in 
Adairsville,  where  the  store  was  located ;  came  there  to- 
gether, without  any  ostensible  business ;  associated  closely 
while  there.  Self  confessed  to  the  burglary  after  his  ar- 
rest, detailing  all  its  incidents  circumstantially,  and  show- 
ing the  part  each  of  the  defendants  took,  to  the  marshal 
of  the  town,  in  the  presence  of  this  defendant.  When 
the  marshal  said  to  Self,  "I  don't  believe  it,"  the  defend 
ant,  Bell,  who  was  standing  behind  him,  remarked, 
'^That's  so,  captain,  that's  so."  It  is  true  that  it  was 
attempted  to  be  shown  that  this  remark  of  Bell's  was 
an  indorsement  of  the  marshal's  denial  of  Self's  story,  but 
the  marshal  did  not  so  understand  it.  He  was  impressed 
with  the  idea  that  it  referred  to  the  account  given  by 
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Self,  and  was  an  ^[plidt  admiMJoa  of  its  truth ;  had  he 
not  thought  so,  he  would  have  made  further  inquiry. 

It  was  further  shown,  by  satisfactory  proof,  that  the 
account  he  gave  of  the  time  he  left  Adairsville  for  Car- 
tersville,  on  the  night  of  the  burglary,  was  utterly  false. 
He  said  he  left  there  at  8  o'clock  that  evening,  and  en- 
deavored to  make  the  witness  say  he  told  him  he  left  Cal- 
houn at  that  hour.  The  witness  was  positive,  however, 
that  he  said  nothing  about  the  time  when  he  left  Calhoun. 
It  is  certain,  from  the  testimony  of  other  witnesses,  that 
he  was  in  Adairsville  at  that  hour,  and,  in  his  statement, 
he  admits  that  he  did  not  leave  that  place  until  after  4 
o'clock  the  next  morning.  The  defendant  made  a  state- 
ment to  the  jury,  in  which  he  was  careful  to  controvert 
this  witness's  testimony.  He  says  that  if  he  mentioned 
the  fact  of  leaving  any  place  at  all  at  8  o'clock,  it  was 
Calhoun  and  not  Adairsville.  This  is  the  entire  substance 
of  his  statement;  no  allusion  is  made  therein  to  any  other 
fact  incn  pating  defendant;  he  does  not  deny  the  truth  of 
Brown's  testimony,  nor  does  he  say  anything  about  the 
application  of  his  reply  to  the  marshal,  in  response  to  that 
oflBcer's  remark,  expressing  disbelief  in  Selfs  account  of 
the  burglary.  This  omission  must,  of  itself,  have  been  a 
circumstance  that  impressed  the  jury  with  his  guilt ;  it 
was  a  tacit  admission  of  the  truth  of  other  statements  given 
in  evidence.  No  case  that  we  are  aware  of  lays  down  any 
rule  as  to  the  precise  amount  of  evidence  which  is  requi- 
site to  sustain  the  accomplice's  account  identifying  the 
defendant  as  one  of  the  criminals ;  indeed,  it  seems  to  us 
impracticable  to  lay  down  any  rule  upon  this  subject,  fur- 
ther than  there  must  be  other  evidence  sufficient  to  satisfy 
the  jury  of  the  fact.  In  Roberts*  case,  55  Oa.^  220,  it  is 
ruled,  that"  light  circumstances,  such  as  constant  and  easy 
access  to  the  place  whence  the  goods  are  stolen,  the  defend- 
ant's presence  thereabouts  when  the  goods  are  missed, 
the  fact  that  he  drove  a  single  dray  there,  and  that  such 
a  dray  was  seen  being  unloaded  about  the  break  of  day, 
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where  the  goods  were  found,  may  be  weighed  by  the  jury 
as  corroborating  proof,  and  if  the  presiding  judge  fairly 
submits  that  question,  this  court  will  not  interfere."  The 
corroborating  facts  in  this  case  come  fully  up  to  these 
requirements,  if  they  do  not  go  beyond  them.  The  ques- 
tion was  fairly  submitted,  the  jury  was  satisfied  of  the 
defendant's  guilt,  and  the  presiding  judge  approved  the 
finding.  We  cannot  say  that  we  dissent  from  this  result. 
So  far  from  it,  we  approve  it,  and  order  the  judgment 
affirmed. 


FLijiMiNQ,  trustee,  vs.  Fountai:^  et  al. 

1.  Where,  prior  to  the  *  married  woman's  law'*  of  1866,  by  marriage 
settlement  property  of  the  wife  was  conveyed  to  a  trustee  as  her 
separate  property,  she  could  convey  such  separate  estate  by  the 
mode  alone  provided  in  the  deed  or  instrument  creating  it ;  and 
where  such  instrument  provided  that  the  property  might  be  dis- 
posed of  by  will,  and  did  not  indicate  any  other  mode  of  disposi- 
tion, if  it  were  diajiosed  of  by  dt'ed,  or  otherwise  than  by  will,  such 
disposition  was  void. 

3.  The  construction  of  such  :i  marriage  settlement  depends  upon  the 
law  as  it  stood  at  the  time  of  its  execution, 
beptember  1(%,  18^4. 

Husband  and  Wife.  Title.  Contracts.  Powers.  Be- 
fore Judge  Simmons.  Pulaski  County.  At  Chambers. 
June  20, 1884. 

Fountain  et  al.  filed  their  bill  against  Fleming,  trustee? 
to  recover  certain  property  and  to  enjoin  the  trustee,  who 
was  alleged  to  be  insolvent,  from  selling  the  same.  The 
facts  on  which  the  case  rested  are  set  out  in  the  decision. 
The  chancellor  granted  the  injunction,  and  defendants  ex- 
cepted. 

Grick  &  Ryan;  Jordan  &  Watson;  J.  B.  Mitchell, 
for  plaintiff  in  error. 

EiBBBB  &  Martin,  for  defendant 
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Blawdpord,  Justice. 

Jacob  Dykes  and  Sarah  A.  Girtman  being  about  to 
marry,  they  entered  into  a  marriage  settlement,  whereby 
all  the  property  of  said  Sarah  was  conveyed  to  a  trustee; 
and  it  was  agreed  that  said  property  should  remain  her 
separate  property  and  estate,  the  title  to  the  property 
being  vested  in  a  trustee  for  the  use  of  said  Sarah.  And 
it  was  further  covenanted  and  agreed  that  said  Sarah 
might  dispose  of  the  property  by  will  to  any  person  she 
might  tiiink  proper,  subject  to  be  used  by  the  said  Dykes, 
by  the  approbation  of  the  trustee,  during  the  continuance 
of  the  coverture  for  the  mutual  benefit  of  said  Jacob  and 
said  Sarah.  The  deed  was  made  on  the  18th  day  of  Oc- 
tober, 1856. 

Shortly  after  the  execution  of  this  deed,  the  said  Jacob 
and  Sarah  were  duly  married.  On  the  27th  day  of  July, 
1883,  said  Sarah  Dykes  conveyed  the  property  mentioned 
in  the  deed  of  settlement  by  deed  to  a  trustee  for  the 
benefit  of  her  grand-daughter,  Mary  Louisa  Fleming.  The 
said  Sat  ah  Dykes  then  departed  this  life. 

1.  One  of  the  questions  which  is  made  by  the  record  is, 
could  Mrs.  Dykes  convey  this  property  by  deed  or  in  any 
other  manner  than  by  will?  This  court  is  committed  to 
the  doctrine,  prior  to  the  woman's  law  of  1860^  that  a  mar- 
ried woman  can  convey  her  separate  estate  by  the  mode 
alone  providt^d  in  the  deed  or  instrument  creating  the 
separate  estate ;  that  where  the  instrument  provides  that 
the  property  may  be  disposed  of  by  will,  and  does  not  in- 
dicate any  other  mode  of  disposition,  then  if  it  be  disposed 
of  by  deed  or  otherwise,  such  disposition  is  void. 

This  has  been  the  uniform  ruling  of  this  court.  Weeks 
and  Wife  vs.  Sego^  1)  (?a  ,  199 ;  Wylly  et  al.  vs.  Collins^  9 
Ga.,  223 ;  23  Id.,  468 ;  12  Id.,  195.  And  whatever  rulings 
there  may  be  to  tho  contrary  of  this  by  other  courts  in 
this  country,  and  upon  whatever  reasoning  or  hypothesis, 
we  feel  constrained  to  adhere  to  the  rule  adopted  by  this 
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court ;  it  has  been  too  long  established  to  require  now  any 
reasoning  or  authority  to  sustain  it. 

2.  The  next  question  is  as  to  whether  this  rule  has  been 
abrogated  by  the  act  of  1866,  known  as  the  woman's  law, 
as  to  the  disposition  of  the  separate  estates  of  married 
women. 

We  think  that  the  construction  of  this  settlement  de- 
pends upon  the  law  as  it  stood  at  the  time  of  its  execution. 
66  Ga.j  344  ;  lb.,  110 ;  63  M,  742 ;  Wade  on  Retroactive 
Laws,  180,  §§154, 186 ;  29  Penn.  St.  R,  113.  Statutes  are 
not  to  be  given  a  retroactive  operation  unless  imperatively 
demanded,  and  such  operation  is  not  demanded  or  required 
in  this  case.  43  Oa.,  390 ;  52  Id.,  376 ;  57  M,  324.  These 
authorities  fully  sustain  the  proposition  here  laid  down. 

These  views  were  held  by  the  court  below,  and  if  cor- 
rect, fully  authorized  the  granting  of  the  injunction. 

Judgment  affirmed. 


Hendricks  vs.  The  State  of  Georgia. 

1.  The  charge  of  the  court  in  a  criminal  case  should  not  be  such  as 
to  lead  the  jury  to  infer  that,  in  his  opinion,  the  prisoner's  state- 
ment was  entitled  to  very  little,  if  any,  consideration  in  arriving  at 
the  trath,  and  that  as  evidence  it  should  be  rejected.  But  where, 
under  the  evidence,  including  the  statement  of  the  prisoner,  no 
other  verdict  could  have  been  found  than  that  of  guilty,  such  a 
charge  will  not  necessitate  a  new  trial. 

2.  There  was  nothing  in  the  evidence  which  could  have  justified  the 
court  in  instructing  the  jury  that  they  might  find  defendant  guilty 
of  a  lower  grade  of  oflfense  than  assault  with  intent  to  murder, 
such  as  Btabbingi  or  assault,  or  assault  and  battery ;  and  a  request 
to  charge  that  they  might  so  find  was  properly  refused. 

3.  There  was  no  error  in  rejecting  the  testimony  set  out  in  the  thir- 
teenth ground  of  the  motion.  Taken  in  connection  with  the  judge's 
explanatory  note,  it  is  doubtful  if  it  could  have  served  the  purpose 
of  impeaching  the  witness  whose  credit  it  seemed  designed  to 
affect.  What  it  was  in  its  full  details  does  not  appear  from  the 
record ;  its  materiality  was  not  shown,  and  it  is  most  manifest 
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that,  if  it  was  adduced  to  impeach  the  witness,  no  foundation  was 
laid  for  its  introduction. 
4.  The  verdict  is  not  only  sustained  but  required  by  the  evidence. 
January  21,  1S85. 

Criminal  Law.  Statement  of  Prisoner.  Charge  of  Court. 
New  Trial.  Assault  with  Intent  to  Murder.  Assault.  Evi- 
dence. Verdict.  Before  Judge  Hammond.  Fulton  Supe- 
rior Court.     March  Term,  1884. 

Samuel  Hendricks  was  indicted  for  assault  with  intent 
to  murder,  committed  on  Miss  Blanche  Budden.  The  evi- 
dence for  the  state  was,  in  brief,  as  follows :  Hendricks 
was  a  married  man,  but  had  been  visiting  Miss  Budden; 
and  they  agreed  that  when  he  should  obtain  a  divorce,  they 
would  be  married.  Her  father,  learning  that  he  was  mar- 
ried, and  that  his  habits  were  bad,  objected  to  his  coming 
to  the  house,  and  forbade  his  doing  so.  Her  mother  said 
she  would  kill  him  if  he  came  to  the  house.  The  daugh- 
ter, however,  met  him  clandestinely,  and  notes  passed  be- 
tween them.  Subsequently  she  told  him  that  she  did  not 
care  to  have  anything  further  to  do  with  him.  On  a  cer- 
tain Saturday,  they  were  both  at  a  picnic.  Defendant 
went  to  her,  caught  her  by. the  arm  and  said  he  wanted  an 
explanation,  but  was  persuaded  by  other  men  to  leave. 
He  said  he  would  have  an  explanation  on  Monday.  On 
that  day  he  entered  the  shop  of  Mr.  Budden,  where  the 
daughter  was  at  work,  went  to  her  and  put  his  arm  around 
her  neck,  saying,  "Oh I  Blanche!''  and  began  cutting  at 
her  with  a  knife.  Her  hair  prevented  a  serious  injury, 
and  she  was  only  scratched  and  slightly  cut  across  the 
cheek.  Her  father  and  another  man  in  the  shop  ran  up, 
and  after  a  struggle,  succeeded  in  breaking  the  knife,  and 
then  Budden  ordered  the  defendant  to  leave,  which  he 
did,  but  said  he  had  come  there  to  kill  her.  Miss  Budden 
testified  that,  when  defendant  came  into  the  shop,  he  gave 
lier  some  notes,  which  she  tore  up  and  did  not  show  to  her 
father  or  sister ;  that  she  never  wrote  him  "  that  many 
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letters  in  her  life  " — referring  to  a  bundle  of  letters  in  the 
hands  of  counsel. 

Defendant  made  a  statement,  which  need  not  be  de- 
tailed, but  introduced  no  evidence. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  on  numerous  grounds,  of  which  it  is  only  neces- 
sary to  set  out  the  fourth,  eighth  and  fifteenth,  as  follows : 

(4.)  Because  the  court  charged  as  follows :  "  It  is  proper 
to  call  your  attention  to  the  fact  that  the  evidence  is  de- 
livered on  oath;  the  prisoner's  statement  is  not;  and  you 
ought  not  to  set  aside  the  sworn  testimony  of  witnesses 
without  sufficient  cause.  You  will  look  to  the  evidence 
and  determine  from  that  what  the  truth  is,  and  then  the 
prisoner's  statement,  and  then  give  to  it  such  force  as  you 
think  proper  to  give ;  and  from  the  whole  case,  as  thus 
presented,  the  law  casts  upon  you  the  responsibility  of 
determining  wliat  the  truth  is." 

(8.)  Because  the  court  refused  to  charge  that  drunken- 
ness of  defendant  at  the  time  of  the  commission  of  the 
crime  might  be  looked  to  by  the  jury  in  determining  the 
question  of  intention. 

(15.)  Because  the  court  ruled  out  the  following  evi- 
dence of  Miss  Budden,  brought  out  upon  cross  examination 
of  defendant's  counsel : 

Question.  "Was  it  true  that  your  life  and  defendant's  life  were  in 
danger?" 

Answer.    "Yes,  I  suppose  it  was  true." 

Q.  "Is  it  true  that  your  mother  threatened  to  put  lead  in  his  head 
if  he  came  there  ?" 

A.  "Yes,  if  you  want  to  know,  mother  threatened  to  kill  him  if  he 
came  to  the  house  again." 

Q.    "Is  it  true  that  you  told  a  lie  about  the  note  ?" 

A.  "Yes,  I  did." 

[The  court  added  the  following  note :  *  *In  regard  to  the  16th  ground, 
the  truth,  as  I  remember  it,  is  this:  Defendant's  counsel,  in  cross- 
examining  the  witness,  Miss  Budden,  used  a  great  many  letters 
which  he  claimed  were  written  by  her  to  the  defendant ;  and  he  would 
apparently  read  a  passage  from  one  of  those  letters  and  ask  if  that 
was  not  true.  A  great  many  questions  were  asked  in  this  manner, 
the  state's  counsel  objecting  to  it  on  the  ground  that  extracts  from 
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the  letters  ought  not  to  be  read  in  the  hearing  of  the  jury,  unless  the 
whole  letter  was  read  or  was  to  be  offered  in  evidence.  I  ruled  that 
I  would  not  restrict  ccunsel  in  his  method  of  examining  the  wit- 
ness, but  that,  if  the  letters  were  not  offered  afterwards,  I  would 
hear  the  motion  to  rule  out  evidence  of  what  they  contained  and  thus 
indirectly  put  before  the  jury.  Afterwards,  when  the  defendant's 
counsel  announced  that  he  would  not  offer  any  evidence,  the  state's 
counsel  moved  to  rule  out  that  portion  of  Miss  Budden's  evidence 
that  was  thus  app  arently  based  on  letters  which  had  been  partially 
read  in  the  hearing  of  the  jury.  I  sustained  the  motioui  and  had  the 
evidence  read  over,  and  selected,  as  well  as  I  could,  those  portions 
of  her  testimony  which  came  within  the  ruling  made ;  and  in  that 
way,  the  evidenca  specified  in  the  15th  ground  of  the  motion  was  ex- 
cluded."] 

The  motion  was  overruled,  and  defendant  excepted. 
HoEB  Smith  ;  Mill£DGe  &  Smith,  for  plaintiff  in  error. 

0.  D.  Hill,  solicitor  general,  by  B.  H.  Hill,  for  the  state. 
Hall,  Justice. 

All  of  the  grounds  of  the  motion  for  a  new  trial  were 
properly  abandoned,  upon  the  hearing  before  this  court, 
except  the  4th,  8th  and  15th. 

1.  The  fourth  ground  complains  of  the  judge's  charge  in 
relation  to  the  force  and  effect  of  the  prisoner's  statement 
as  evidence.  After  instructing  the  jury  that  this  state- 
ment should  have  such  force  only  as  they  might  see  proper 
to  give  it,  but  that,  although  it  was  not  made  under  oath, 
they  might  believe  it  in  preference  to  the  sworn  testi- 
mony in  the  case  (Code,  §4637),  he  added,  that  it  was 
proper  to  call  attention  to  the  fact  that  the  evidence  was 
delivered  under  oath,  and  that  the  prisoner's  statement 
was  not,  and  they  should  not  set  aside  the  sworn  testi- 
mony of  witnesses  without  sufficient  cause;  that  they 
should  look  to  the  evidence,  and  determine  from  that  what 
the  truth  was,  and  then  to  the  prisoner's  statement,  and 
then  give  to  it  such  force  as  they  might  think  proper,  and 
from  the  whole  case,  as  thus  presented,  they  would  find 
the  truth;  that  the  law  cast  upon  them  the  responsibility  of 
doing  this. 
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It  is  insisted  that  this  addition  contained  inaccu- 
rate language;  that  it  was  awkwardly  expressed;  that 
it  tended  to  give  undue  prominence  to  the  sworn  testimony^ 
while  it  detracted  from  the  weight,  which  it  was  evidently 
the  purpose  of  (he  legislature  to  empower  the  jury,  if  they 
saw  proper,  to  give  to  the  prisoner's  statement;  that  it  emas- 
culated and  impaired  the  privilege  conferred  by  this  law; 
and  that  it  was  so  confused  and  inexact  as  not  to  be  readily 
intelligible  to  the  jury,  and  instead  of  assisting  them  to 
reach  a  correct  conclusion,  it  was  well  calculated  to  mis- 
lead them.  While  we  do  not  fully  concur  in  this  criticism, 
and  think  it  rather  extreme,  yet  we  are  of  opinion  that  it 
would  have  been  better  in  this,  as  in  all  cases,  to  give 
in  charge  the  statute  and  there  leave  the  matter,  as  was 
heretofore  stated  by  this  court.  65  Oa.y  508.  It  might 
not  amount  to  error  to  remind  them,  as  was  done  in  Pop- 
pell  V8.  The  State^*  that  the  defendant  incurred  no  penalty 
for  speaking  falsely,  as  did  witnesses  testifying  under  oath, 
or  that,  in  making  his  statement,  he  was  shielded  from  a 
cross-examination  to  which  other  witnesses  were  subject, 
as  was  held  by  this  court  in  69  6^a.,  245.  While  we 
are  aware  that  such  was  not  the  purpose  of  the  excellent 
judge  who  presided  in  this  case,  yet  it  is  possible  that  the 
jury  may  have  inferred,  from  the  remarks  under  review, 
that  it  was  his  opinion  that  the  statement  in  this  case 
was  entitled  to  very  little,  if  any,  consideration  in  arriving 
at  the  truth,  and  that,  as  evidence,  it  should  be  altogether 
rejected.  There  may  be  danger  of  such  a  result  where  the 
instructions  upon  this  subject  are  obscure  and  equivocal, 
and  in  a  doubtful  case,  it  would  perhaps  be  our  duty  to 
order  another  hearing,  so  that  the  defendant  would  have 
the  full  benefit  of  a  provision  designed  for  his  protection, 
but,  as  there  is  little  or  no  likelihood  that  a  different  result 
would  be  reached  on  another  hearing  of  this  case,  and  as 
the  evidence  adduced  on  the  trial,  including  the  prisoner's 
statement,  satisfies  us  that  no  other  verdict  could  or  should 
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have  been  rendered,  we  are  constrained  to  agree  with  the 
judge  of  the  superior  court  that  it  should  not  be  disturbed 
for  this  unhappily  expressed  view  of  the  law. 

2.  We  are  of  opinion  that  there  is  no  error  in  refusing  to 
charge  as  set  forth  in  the  8th  ground  of  the  motion  for  a 
new  trial.  There  is  nothing  in  the  evidence  which  could 
have  justified  the  court  in  instructing  the  jury  that  they 
might  find  a  verdict  for  a  lower  grade  of  the  offense  than 
that  set  forth  in  the  indictment, — as  stabbing,  or  assault,  or 
assault  and  battery.  There  was  no  actual  assault  made 
upon  the  defendant,  nor  any  attempt  to  commit  a  serious 
personal  injury  upon  him  by  the  young  girl  whom  he  as- 
sailed with  a  deadly  weapon,  nor  were  there  other  equiva- 
lent circumstances  to  justify  the  excitement  of  passion  and 
to  exclude  all  idea  of  deliberation  or  malice,  either  express 
or  implied — nothing  whatever  to  show  that  the  attack 
was  the  result  of  a  sudden,  violent  impulse  of  passion,  sup- 
posed to  be  irresistible.  This  invasion  upon  the  rights  of 
a  father  and  his  family  seems  to  have  been  deliberately 
planned,  and  to  have  been  carried  into  effect  in  pursuance 
of  a  previously  expressed  purpose  to  have  satisfaction  or 
an  explanation,  or,  in  his  own  words,  to  make  the  family 
"  ante  up."  Aft«r  he  had  been  disarmed,  and  his  victim 
rescued  from  his  grasp,  and  while  he  was  smarting  under 
this  defeat,  he  expressed  his  intention  to  renew  the  combat 
and  to  kill  her.  It  has  been  frequently  held,  that  in  such  a 
case,  the  judge  should  not  instruct  the  jury  as  to  their 
power  to  find  the  defendant  guilty  of  a  lower  grade  of  the 
offense  charged. 

3.  There  was  no  error  in  rejecting  the  testimony  set 
out  in  the  15th  ground  of  the  motion.  Taken  in  connec- 
tion with  the  judge's  explanatory  note,  it  is  doubtful  if  it 
could  have  served  the  purpose  of  impeaching  the  witness, 
whose  credit  it  seemed  designed  to  affect.  What  it  was 
in  its  full  detail  does  not  appear  from  the  record  ;  its  ma- 
teriality is  not  shown,  and  it  is  most  manifest  that  if  it  was 
adduced  to  impeach  the  witness,  no  foundation  was  laid 
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for  its  introduction.  No  opportunity  was  afforded  the  wit- 
ness to  explain  ;  she  was  not  permitted  to  see  or  hear  read 
the  letters  in  question ;  and  her  attention  was  called  to 
such  portions  only  of  this  correspondence  as  the  examin- 
ing counsel  saw  proper  to  recite.  At  this  stage  of  the 
examination,  he  was  distinctly  informed  by  the  presiding 
judge,  that  unless  the  letters  were  introduced,  the  testi- 
mony based  upon  them  would  be  ruled  out ;  they  were 
not  introduced,  and  the  testimony  founded  thereon  was 
expunged  from  the  record — not,  however,  until  the  de- 
fendant had  the  benefit  of  any  impression  that  it  may 
have  made  upon  the  minds  of  the  jury,  although  it  had 
been  thus  improperly  and  irregularly  gotten  before  them. 
It  is  unquestionably  the  duty  of  the  party  alleging  error 
to  make  it  appear.  In  the  absence  of  these  epistles,  it 
is  impossible  for  us  to  determine  whether  error  did,  in 
fact,  exist. 

As  intimated,  there  is  nothing  in  any  of  the  other 
grounds  of  the  motion  entitling  the  defendant  to  a  new 
trial.  The  verdict  is  not  only  sustained,  but  required  by 
the  evidence.  We  could  not,  therefore,  if  we  would,  and 
would  not,  had  we  the  option,  interpose  to  shield  this  de- 
fendant from  just  punishment  for  this  most  dastardly  and 
murderous  assault  upon  a  woman,  whose  affections  he  had 
engaged,  and  of  which  he  shows  himself  to  have  been 
eminently  unworthy. 

Judgment  affirmed. 


Printup,  Brother  &  Pollard  vs.  James.  \%m  «wl 

1.  A  memoraDdum  not  proved  to  be  a  copy  of  a  lost  book  is  not  ad- 
missible iu  evidence  to  show  its  contents. 

2.  Where  a  record  of  a  homestead  was  introduced  to  impeach  a  wit- 
ness by  showing  the  omission  from  the  schedule  of  the  debt  in 
suit,  it  was  admissible  for  him  to  explain  such  omission. 

S.  The  first  two  requests  to  charge  are  not  without  objection.  The 
first  was  matter  for  the  jury,  and  it  would  be  going  too  far  for  the 
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court  to  tell  them  what  was  or  was  not  a  good  refresher  of  a 
witness's  memory. 

(a.)  A  request  to  charge,  which  would  amount  to  an  opinion  on  the 
weight  to  be  attached  to  the  fact  that  the  debt  sued  on  was  left  out 
of  the  schedule  accompanying  an  exemption  taken  by  the  plaintiff, 
was  properly  refused. 

4.  There  was  no  error  in  refusing  to  charge,  "that  entering  a  new 
service  raises  a  presumption  of  payment  for  previous  services," 
on  the  facts  of  this  case,  if  it  be  law  at  all.  It  is  for  the  jury  ex- 
clusively to  determine  what  presumptions  arise  from  the  facts 
here. 

6,  The  presiding  judge  being  satisfied  with  the  verdict,  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial  on  the  evidence. 
January  6,  188^. 

Evidence.  Homestead.  Charge  of  Court.  Presump- 
tions. Payment.  Verdict.  Before  Judge  Evb.  City 
Court  of  Richmond  County.    October  Term,  1883. 

James  sued  Printup,  Brother  &  Pollard  on  an  account 
for  $383.00.  Of  this  $216.85  was  for  services  as  a  black- 
smith in  1876  and  1877,  and  the  balance  for  services  as 
clerk  from  December,  1877,  to  April,  1878.  Defendants 
pleaded  the  general  issue  and  payment. 

The  evidence  was  conflicting.  The  jury  found  for  plain- 
tiff $176.35.  Defendants  moved  for  a  new  trial,  on  the 
following  grounds : 

(1.)  Because  the  court  refused  to  permit  the  introduc- 
tion in  evidence  of  a  statement  made  out  by  the  book- 
keeper of  the  defendants,  under  the  direction  of  the  de- 
fendant, William  J.  Pollard,  from  memory,  since  the  com- 
mencement of  this  suit,  and  which  was  identified  by  him 
to  show  the  contents  of  a  lost  book  kept  on  the  plantation 
by  witness's  wife,  and  which  set  out  the  advances  made 
by  the  defendants  to  the  plaintiff,  it  having  been  made 
to  appear  to  the  court  that  the  plantation  book,  by  which 
settlements  were  made  annually,  and  upon  which  the  ad- 
vances for  the  years  1876  and  1877  to  the  plaintiff  were 
set  out,  had  been  lost  and  could  not  be  found. 

(2.)  Because  the  court  permitted  the  plaintiff,  when 
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offered  as  a  witness  in  rebnttal,  to  testify  and  explain  why 
he  had  not  inserted  in  the  schedule  of  property  annexed 
to  his  application  for  a  homestead,  filed  April  10, 1882,  in 
the  court  of  ordinary  of  Burke  county,  any  reference 
whatever  to  this  debt,  now  sued  for,  his  affidavit  having 
been  made  to  the  truth  of  the  schedule  at  the  granting  of 
the  homestead  application  April  22, 1882,  and  having  been 
admitted  by  the  court  for  the  purpose  of  showing  contra- 
dictory statements  of  the  plaintiff.  The  verbal  explana- 
tion admitted  by  the  court,  over  the  objection  of  defead- 
ants'  attorney,  was  that  he  was  asked, at  the  time  the  sched- 
ule was  made  by  his  attorney,  as  to  whether  or  not  he 
should  insert  this  particular  claim  in  the  schedule,  and  his 
attorney  advised  him  not  to  do  so,  if  he  had  any  doubts  of 
recovering  in  the  action,  and  that,  entertaining  such  a 
doubt,  he,  plaintiff,  had  not  inserted  it.  The  objection 
was  that  this  parol  testimony  impeached  the  record  of  an 
other  court  of  original  jurisdiction  upon  the  subject-mat- 
ters involved,  and  prevented  it  having  such  faith  and 
credit  as  the  record  was  entitled  to  under  the  constitution 
of  the  United  States  and  the  laws  of  this  state. 

(3.)  Because  the  verdict  was  contrary  to  evidence. 

(4.)  Because  the  court  refused  to  charge  the  jury,  as 
requested  in  writing  by  the  defendant's  attorney,  as  fol- 
lows: 

(a.)  "'That  if  it  appears  that  the  plaintiff  has  not  kept 
fair  and  correct  books  of  account,  testimony  based  upon 
refreshing  his  memory  by  reference  thereto  should  not 
avail  him." 

(b.)  "  The  taking  of  an  oath  to  a  homestead  exemption 
taken  out  by  plaintiff  in  the  schedule  to  which  the  debt 
sued  fordoes  not  appear,  is  a  strong  circumstance  against 
the  validity  of  this  claim,  unless  you  are  satisfied  that  this 
claim  was  legally  and  properly  omitted  from  the  schedule," 

(c.)  "  That  entering  a  new  service  at  the  close  of  a  pre- 
vious term  raises  the  presumption  of  payment,  and  the 
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harden  is  upon  the  plaintiff  to  overcome  it  to  aathorize  a 
recovery  for  the  first  service." 
The  motion  was  overruled,  and  defendants  excepted. 

Frank  H.  Miller,  for  plaintiffs  in  error. 

Harper  &  Bro.,  for  defendants. 

Jackson,  Chief  Justice. 

The  defendant  in  error  sued  the  plaintiffs  in  error  for 
services  rendered  them  in  the  way  of  blacksmith  work  and 
other  labor. 

The  jury  found  for  him  one  hundred  and  seventy-six 
dollars  and  thirty -five  cents,  and  the  plaintiffs  in  error 
made  a  motion  for  a  new  trial ;  the  court  refused  to  grant 
it,  and  error  is  assigned  on  that  refusal. 

1.  The  memorandum  was  not  proved  to  be  a  copy  of  the 
lost  book,  so  as  to  go  in  evidence.  Its  rejection  as  a  mere 
memorandum  to  refresh  the  witness's  memory  perhaps  did 
no  hurt,  as  he  swore  to  the  substance  of  it  The  entries 
were  not  made  by  witness  nor  the  book-keeper,  but  by 
witness's  wife,  who  was  not  sworn.  How  his  memory  could 
be  refreshed  by  it,  except  by  hearsay,  it  is  diflScult  to  see 
any  way.  13  Oa.,  50b ;  17  M,  65 ;  64  7rf.,  243 ;  1  Green- 
leaf,  §§437-8. 

2.  The  explanation  of  the  omission  of  this  debt  from 
schedule  of  homestead  and  exemption  record  from  Burke 
was  admissible.  That  record  was  introduced  to  impeach 
him,  and  witness  had  a  right  to  say  why  he  omitted  it.  It 
did  not  impeach,  but  only  explained  the  record.  54  (?«., 
222;  68/rf.,  359. 

3.  The  two  first  requests  to  charge  the  jury  are  not 
without  objection,  because  the  first  is  matter  for  the  jury, 
and  it  would  go  too  far  for  the  court  to  tell  them  what  was 
or  was  not  a  good  refresher  of  his  memory ;  and  the  sec- 
ond would  amount  to  an  opinion  of  the  weight  of  evidence 
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to  be  attached  to  the  fact  that  the  debt  sued  on  was  left 
out  of  the  plaintiflPs  exemption  schedule. 

4.  We  do  not  see  that  the  court  erred  in  refusing  to 
charge  "  that  entering  a  new  service  raises  a  presumption 
of  payment  for  previous  services,^'  on  the  facts  in  this  case, 
if  it  be  law  at  all.  It  is  for  the  jury  exclusively  to  deter- 
mine what  presumptions  arise  from  the  facts  here.  See 
49  Oa.y  19. 

6.  The  judge  being  satisfied  with  the  verdict  and  refus- 
ing a  new  trial,  we  see  no  abuse  of  discretion  in  his  exer- 
cise of  it  on  the  evidence  in  refusing  a  new  trial  in  this  case. 

Judgment  affirmed. 


Lamb  et  al.  vs.  Tab  State  op  Groroia.  Lg  ^ 

1.  After  one  panel  of  the  traverse  jurors  bad  been  discharged  for  the 
term,  and  all  cases,  including  criminal  cases,  had  been  continued, 
the  solicitor  general  could  not  proceed  to  forfeit  a  recognizance  and 
iaane  scire  facias  returnable  to  the  next  temii  and  at  that  term  have 
final  judgment  of  forfeiture  against  the  surety,  although  the  prin- 
cipal did  not  appear  at  either  term. 

2.  When  an  order  continuing  cases  was  entered  on  the  minutes,  it 
could  not  be  afifected  by  a  statement  of  the  presiding  judge  in  the 
bill  of  exceptions,  that  the  order  wap  intended  to  be  entered  on  the 
minutes  at  the  time  of  the  adjournment  and  for  the  purpose  of 
disposing  of  cases  that  were  not  reached  before  adjournment.  In 
judgments  and  orders  which  appear  of  record,  the  record  is  the 
only  evidence ;  in  matters  not  of  record,  the  judge's  certificate  is 
the  only  evidence. 

8.  That  the  principal  in  the  bond  was  not  present  did  not  render  the 
surety  liable.  The  surety  generally  has  the  right  to  produce  his 
principal  when  his  case  is  ready  for  trial  and  called  at  either  term. 
In  the  present  case,  the  obligation  was  only  to  produce  him  at  the 
fiist  term,  and  not  from  term  to  term ;  and  had  the  jury  not  been 
discharged,  he  might  have  produced  him  then. 

(a.)  The  law  applicable  to  sureties  is  construed  strictly. 
October  21, 18M 

Practice  in  Superior  Court..  Criminal  Law.  Principal 
and  Surety.  Bonds.  Before  Judge  Willis.  Taylor  Su- 
perior Court.    April  Term,  1884. 
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J.  F.  Lamb  was  tried  before  a  magistrate  and  bound  over 
for  hiring  laborers  to  be  employed  without  the  state  with- 
out a  license.  He  gave  bond  to  appear  "  at  the  next  term 
of  Taylor  superior  court,"  to  answer  such  indictment  a^ 
the  grand  jury  might  find  against  him.  At  the  next  term 
of  court,  one  panel  of  the  traverse  jurors  was  discharged, 
and  the  judge  passed  the  following  order,  which  was  placed 
on  the  minutes : 

'*  There  being  a  number  of  oases  on  the  common  law,  equity^  mo- 
tion, certiorari,  claim  and  criminal  dockets  of  Taylor  superior  court 
that  have  not  been  reached  and  disposed  of  during  the  present  term 
for  want  of  time,  it  is  ordered  that  all  cases  on  any  of  the  dockets  of 
said  court  that  have  not  been  reached  and  diBi>08ed  of  be  continued 
until  the  next  term  of  this  court." 

The  court  also  announced  that  all  parties  having  cases 
in  court  could  have  leave  of  absence,  and  that  no  other 
case  would  be  called.  After  this,  the  case  of  Lamb  was 
called,  and  the  solicitor  general  announced  ready.  Lamb 
was  called,  and  failing  to  respond,  the  solicitor  general 
proposed  to  forfeit  the  recognizance.  Counsel  for  Lamb 
and  liis  surety,  Mitchell,  objected,  but  the  court  allowed 
it  to  be  done.  A  bill  of  exceptions  pendente  lite  was  filed, 
in  which  it  was  stated  that  Lamb  had  not  been  present 
during  the  term,  and  was  not  prevented  from  appearing  by 
the  announcement  of  the  court. 

At  the  next  term,  the  forfeiture  was  made  absolute,  over 
the  objections  of  counsel  for  Lamb  and  Mitchell,  based  on 
the  facts  above  stated.  Defendants  excepted.  The  pre- 
siding judge  appended  the  following  note  to  the  bill  of 
exceptions : 

"The  order  continuing  cases  was  directed  to  be  placed  on  the  min- 
utes at  the  time  of  adjournment,  and  for  the  purpose  of  disposing  of 
cases  that  were  not  reached  before  adjournment." 

W.  S.  Wallace  &  Son,  for  plaintiffs  in  error. 

Thos.  W.  Grimes,  solicitor  general,  by  J.  M.  McNeill, 
for  the  state. 
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Jackson,  Chief  Justice. 

The  question  made  by  this  record  is,  whether,  after  one 
panel  of  the  traverse  jurors  has  been  discharged  for  the 
term  and  all  cases,  including  criminal  cases,  have  been 
continued,  the  solicitor  general  can  proceed  to  forfeit  the 
recognizance  and  issue  scire  facias  returnable  to  the  next 
term,  and  then  at  that  term  have  final  judgment  of  forfeit- 
ure against  the  surety,  the  principal  not  appearing  at  either 
term. 

1.  Section  4702  of  the  Oode  declares  that  "  no  recogni- 
zances in  criminal  cases,  called  out  of  the  regular  order  in 
which  they  appear  on  the  docket,  shall  be  forfeited  for  the 
non-appearance  of  the  principal,  unless  the  solicitor  gen- 
eral or  other  prosecuting  officer  shall  state  in  his  place  that 
the  state  is  ready  for  trial."  This  section  relates  to  the 
first  term  at  which  steps  are  taken  to  the  issuance  of  scire 
facias  as  well  as  to  the  final  forfeiture.  The  proviso  cited 
above,  is  in  the  acts  of  1878-9,  p.  57.  The  cases,  this  includ- 
ed^ were  all  continued,  and  it  must  have  been  called  out 
of  its  order.  The  solicitor  general  could  not  have  been 
ready  to  try  it,  if  defendant  had  been  present,  nor  could 
the  defendant  have  demanded  a  trial,  for  the  reason  that 
one-half  of  the  traverse  jurors — one  whole  panel — had 
been  discharged  for  the  term.  The  two  panels  were  nec- 
essary to  try  the  defendant.  Code,  §§3934,  4644,  4648, 
acts  of  1869,  p.  141. 

2.  The  case  had  been  continued  and  the  order  for  its 
continuance  entered  on  the  minutes.  How,  then,  was  it 
ready  for  trial  ?  The  judge  states  that  he  intended  the 
order  "  to  be  entered  on  the  minutes  at  the  time  of  the 
adjournment,  and  for  the  purpose  of  disposing  of  cases 
that  were  not  reached  before  adjournment ;"  but  his  state- 
ment on  the  bill  of  exceptions  cannot  correct  the  record. 
In  judgments  and  orders  which  appear  of  record,  the  re- 
cord is  the  only  evidence ;  in  matters  not  of  record,  the 
judge's  certificate  is  the  only  evidence. 
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3.  It  does  not  affect  the  legal  point  that  defendant  wa3 
not  present.  The  surety  generally  has  the  right  to  pro- 
duce his  principal  when  his  case  is  ready  for  trial  and 
called  at  either  term.  If  the  panel  had  not  been  dis- 
charged, he  might  have  produced  him  at  the  first  term  in 
this  case;  and  that,  in  this  recognizance,  is  his  only  obli- 
gation, it  being  not  conditioned  from  term  to  term,  but 
only  to  produce  him  at  that  first  term.     65  <?«.,  341. 

The  law  applicable  to  sureties  is  construed  strictly — 
stricti  juris  ;  and  in  the  present  case,  we  cannot,  so  con- 
struing it,  do  otherwise  than  hold  that  the  forfeiture  of 
this  recognizance  was  illegal. 

Judgment  reversed. 


Glare,  executor,  vs.  Minob. 

j|^  1^  [Jackson,  C.  J.,  did  not  preside  in  thiB  oaae,  on  account  of  providential  cause. J 

Where  a  note  was  payable  in  cotton,  and  after  it  was  dae,  the  maker 
delivered  some  of  the  cotton  to  the  payee,  in  a  subsequent  suit  for 
the  balance  due,  he  was  only  entitled  to  a  deduction  of  the  amount 
delivered  from  the  amount  promised,  and  was  not  entitled  to  a 
credit  for  the  difference  in  value  of  the  cotton  delivered  at  the  time 
when  it  was  delivered,  and  at  the  time  the  note  fell  due.  The  con- 
tract being  payable  in  cotton,  although  it  was  past  due,  the  payee 
had  the  right  to  waive  the  violation  of  it,  and  to  receive  cotton ; 
and  having  done  so,  he  could  sue  and  recover  of  the  debtor  the 
value  of  the  cotton  not  delivered  at  the  time  and  place  when  it 
should  have  been  delivered,  with  interest  thereon. 

October  2, 1884. 

Debtor  and  Creditor.  Promissory  Notes.  Payment. 
Contracts.  Before  Judge  Fort.  Macon  Superior  Court. 
May  Term,  1884. 

W.  W.  Clark  brought  suit  against  William  Minor  foT 
$7,000.00,  alleging  that  he  sold  a  plantation  to  defendant, 
and  took  a  note  payable  in  cotton  for  the  purchase  money  ; 
that  defendant  failed  to  pay,  and  that  at  the  time  payment 
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was  due,  cotton  of  the  grade  contracted  for  was  worth 
eleven  cents  per  pound.  The  note  sued  on  was  as  follows : 

"I  hereby  promise  to  deliver  to  William  W.  Clark,  or  his  orden 
sixty-two  thousand  five  hundred  pounds  of  ginned  cotton,  grade 
'good  ordinary,'  baled  and  delivered  at  the  railroad  depot  at  Monte- 
zuma, Macon  county,  Georgia,  in  good  shipping  order. 

"  One-third  to  be  delivered  on  or  before  the  first  day  of  November, 
1878 ;  one  third  to  be  delivered  on  or  before  the  first  day  of  Novem- 
ber, 1879,  and  the  last  third  to  be  delivered  on  or  before  the  first  day 
of  November,  1880 ;  value  received,  being  the  purchase  price  of  plan- 
tation in  Dooly  county,  as  set  out  in  bond  for  titles  of  this  date. 

W.  Minor." 

"February  9th,  1878." 

Defendant  pleaded  the  general  issue,  and  that  on  Jan- 
uary 19, 18S0,  he  paid  to  plaintiff  24,662  pounds  of  "low 
middling"  cotton  of  the  value,  of  $2,836.13 ;  and  on  March 
22,1881, he  paid  11,324  poundsof  "  good  ordinary  "  cotton, 
of  the  value  of  $905.92. 

W.  W.  Clark  having  died,  his  executor,  W.  0.  Clark, 
was  made  a  party  plaintiff. 

On  the  trial,  it  was  shown  that  the  plaintiff  received  and 
receipted  to  defendant  for  the  amounts  and  grades  of 
cotton  set  out  in  the  plea,  and  there  was  evidence  to  show 
that  "low  middling  "cotton  was  a  better  grade  than  "  good 
ordinary,"  and  the  price  of  each  was  shown.  It  was  also 
shown  that,  at  the  time  the  payments  were  made,  the 
price  was  higher  than  when  the  installments  fell  due. 
The  jury  found  for  the  plaintiff  $2,000.00,  and  judgment 
was  entered  accordingly.  Plaintiff  excepted,  and  assigned 
the  following  errors : 

(I.)  Because  the  court  refused  to  charge  as  follows  :  "If 
you  are  satisfied  from  the  evidence  in  this  case  that  the 
plaintiff  and  defendant  entered  into  a  contract  in  writ- 
ing, in  which  the  defendant  agreed  and  promised  to  pay 
to  plaintiff  62.500  pounds  of  lint  cotton  of  a  certain  grade 
in  three  annual  installments,  to  become  due  on  the  1st  of 
November,  1878, 1879  and  1880,  for  a  plantation  in  Dooly, 
and  that  the  defendant  failed  to  pay  the  cotton  as  it  fell 
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due,  but  after  the  first  installment  had  been  due  for  one 
year  or  more,  and  the  second  installment  was  past  due, 
that  the  defendant  (hen  paid  plaintifi^  24,662  pounds  of 
cotton,  and  took  a  receipt  for  this  amount  of  cotton,  but 
of  a  better  grade,  then  I  charge  you  that,  even  if  cotton 
was  higher  at  the  time  the  payment  was  made  than  it 
was  at  the  time  the  contract  fell  due,  you  will  only  allow 
the  price  for  the  cotton  that  it  was  worth  at  the  time  the 
cotton  was  due,  allowing  the  defendant  the  difference  in 
the  price  of  the  grades  of  the  cotton." 

(2)  Because  the  court  refused  to  charge  as  follows: 
"When  a  note  is  made  payable  in  articles  other  than  money, 
as  a  rule,  the  plaintiff  is  entitled  to  recover  the  value  of 
the  article  at  the  time  and  place  where  the  article  is  to  be 
delivered  and  payment  is  to  be  made.  But  if  payment  is 
not  made  in  the  article  stipulated,  on  the  day  and  at  the 
place  agi'eed  on  in  the  note  or  contract,  but  payment  is 
made  after  the  note  or  contract  is  due  in  the  article  agreed 
to  be  paid,  and  at  the  place  where  payment  was  to  be 
made,  and  the  article  so  agreed  to  be  paid  is  accepted  by 
the  payee,  without  anything  being  said  by  either  party, 
then  I  charge  you  that  the  price  that  the  article  was  worth 
at  the  time  the  contract  or  note  fell  due  is  the  proper  price 
to  allow  defendant  as  a  credit  on  his  contract  or  note,  and 
not  the  price  it  was  worth  at  the  time  the  payment  was 
made.'- 

(3.)  Because  the  court  charged  as  follows:  "I  charge 
you,  gentlemen  of  the  jury,  that  if  William  Minor  made  a 
contract  with  Clark,  whereby  he  agreed  to  pay  him,  in 
different  installments,  a  given  amount  of  lint  cotton  of  a 
certain  grade,  and  at  stated  times,  to-wit,  the  1st  of  No- 
vember, 1878, 1879  and  1880,  and  Minor  did  not  pay  for 
the  cotton  at  the  time  stipulated,  but  after  two  of  the  in- 
stallments had  fallen  due,  to-wit,  on  January  19th,  1880, 
Minor  then  paid  him  a  certain  amount  of  cotton,  and  took 
the  receipt  that  has  been  introduced  in  evidence  for  the 
cotton  so  paid,  and  nothing  more  was  said,  I  charge  you 
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that,  if  the  cotton  was  worth  more  at  the  time  the  payment 
was  made  than  it  was  at  the  time  the  contract  to  pay  in 
cotton  was  dne,  then  Minor  is  entitled  to  a  credit  for  the 
value  of  the  cotton  at  the  time  the  payment  was  made, 
and  not  the  value  at  the  time  the  contract  was  due." 

W.  S.  Wallace  &  Son,  for  plaintiff  m  error. 

W.  H.  Fish;  Hawkins  &  Hawkins;  J.  W.  Hayqood; 
£.  6.  Simmons,  for  defendant. 

Blandford,  Justice. 

Minor  purchased  certain  lands  from  Olark,  and  gave  his 
notes  therefor,  whereby  he  agreed  to  pay  so  many  pounds 
of  cotton  in  three  installments,  one  to  become  due  l^t  of 
November,  1878, 1st  November,  1879  and  Ist  November, 
1880.  After  these  installments  became  due,  Minor  deliv- 
ered to  Olark  part  of  the  cotton,  and  being  sued  for  the 
balance  of  the  cotton  due  on  the  notes,  he  insisted  that  he 
was  entitled  to  a  credit  for  the  value  of  the  cotton  when 
delivered ;  that,  as  the  cotton  had  increased  in  value  when 
delivered,  he  was  entitled  to  a  credit  for  the  difference  in 
value  at  the  time  when  he  should  have  delivered  it  under 
the  contract  and  when  it  was  actually  delivered.  The 
court  below  seems  to  have  favored  this  view  of  the  de- 
fendant. 

When  the  cotton  was  delivered  by  Minor,  he  was  only 
entitled  to  a  credit  for  so  much  cotton,  this  being  a 
note  payable  in  specifics;  the  contract  was  to  pay  in 
cotton,  and,  although  it  was  past  due,  Olark  had  the 
right  to  waive  the  violation  of  the  contract  by  Minor,  and 
receive  the  cotton ;  and  when  the  cotton  was  so  received, 
Clark  had  the  right  to  bring  his  action  and  to  recover  from 
Minor  the  value  of  the  cotton  not  delivered  at  the  time 
and  place  when  it  should  have  been  delivered,  with  inter- 
est  thereon.  This,  we  think,  is  the  proper  rule  by  which 
to  measure  the  rights  of  these  parties. 

Judgment  reversed. 
V78-39 
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The  law  does  not  require  a  justice  of  the  peace  to  charge  the  jury  at 
all,  and  it  would  seem  best  that  he  should  not  do  so ;  but  if  he  un* 
dertakes  to  instruct  them,  he  must  do  so  correctly  and  in  accord- 
ance with  law.  For  a  justice  to  inform  the  jury  that  he  had  tried 
the  case  before  and  decided  in  favor  of  the  defendant,  was  errcnr 
which  tended  to  prejudice  the  plaintiffs  casei  and  on  certiorari 
a  new  trial  should  have  been  granted. 
December  19,  1884. 

Justice  Courts.  Charge  of  Court.  Before  Judge  Mbb- 
8H0N.    Pierce  County.    At  Chambers.    June  24t,  1884. 

Reported  in  the  decision. 

Andbbw  B.  Estbs,  Jr.,  by  Habbison  &  Peeples^  for 
plaintiffs  in  error. 

No  appearance  for  defendant 

Blandfobd,  Justice. 

This  case  was  tried  in  a  justice's  court  on  appeal  before 
a  jury,  the  Honorable  R.  G.  Riggins,  justice  of  the  peace, 
presiding.  His  honor  charged  the  jury  as  follows :  ^^Gen- 
tlemen, this  is  a  case  which  has  been  tried  by  me  before, 
and  I  decided  in  favor  of  defendant;  I  further  charge  you, 
gentlemen,  that  if  you  find  that  any  settlement  has  been 
made,  you  find  for  defendant ;  retire  and  make  up  jour 
verdict." 

The  law  does  not  require  a  justice  of  the  peace  to 
charge  the  jury  at  all ;  his  ignorance  of  the  law,  as  well 
as  propriety,  would  seem  to  demand  that  he  should  not,  but 
if  he  undertakes  to  instruct  the  jury,  he  must  do  it  cor- 
rectly and  in  accordance  with  law.  A  justice  of  the  peace 
is  generally  a  man  of  consequence  in  his  neighborhood; 
he  writes  the  wills,  draws  the  deeds  and  pulls  the  teeth  of 
the  people ;  also  he  performs  divers  rargical  operations  on 
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the  animals  of  his  neighbors.  The  justice  has  played  his 
part  on  the  basy  stage  of  life  from  the  time  of  Mr.  Justice 
Shallow  down  to  the  time  of  Mr.  Justice  Biggins.  Who 
has  not  seen  the  gaping,  listening  crowd  assembled  around 
his  honor,  the  justice,  on  tiptoe  to  catch  the  words  of  wis- 
dom as  they  fell  from  his  venerated  lips  ? 

''  And  still  they  gazed, 
And  still  the  wonder  grew. 
That  one  small  head 
Gould  carry  all  he  knew." 

The  instructions  given  in  this  case  exercised  an  undue 
and  unwarrantable  influence  upon  the  jury.  Such  is  to 
be  inferred  from  the  fact  that  they  found  for  defendant^, 
when  the  evidence  was  overwhelmingly  in  favor  of  the 
plaintiff.  The  judge  of  the  superior  court  should  have^ 
granted  the  writ  of  certiTrari  in  this  case,  and  it  was  error 
to  have  refused  the  same. 

Judgment  reversed. 


Fisher  vb.  The  State  op  Gboegia.  .H  S!? 


1.  The  verdict  is  abundantly  supported,  if  not  required,  by  the  evi- 
dence. 

2.  Exceptions  to  the  admission  of  evidence,  without  stating  any 
gronnd  of  objection  thereto,  raise  no  issue  which  this  court  can 
decide. 

(a.)  Where  several  railroad  cars  were  plundered  at  the  same  station 
and  near  the  same  time,  and  several  defendants  were  jointly  in- 
dicted and  charged  with  breaking  and  entering  a  railroad  car,  on 
the  separate  trial  of  one,  the  fact  that  the  same  class  of  goods 
missed  from  such  broken  and  rifled  cars  were  found  in  the  posses- 
sion of  each  of  them  was  admissible,  both  to  establish  a  conspi- 
racy and  to  implicate  the  defendant  in  the  guilt  of  his  associates. 

8.  The  ground  of  objection  to  the  admission  of  evidence  should  ba* 
stated. 

(a.)  On  an  indictment  for  breaking  and  entering  a  railroad  car,  the* 
state  is  not  confined  to  the  day  named  in  the  indictment. 

4.  That  the  court  remarked,  in  admitting  evidence  oflfered  by  the  state, . 
and  which  he  at  first  rejected,  that  he  would  give  the  state  the 
ben^t  of  the  doubt  as  to  the  law,  and  the  defendant  would  hav^* 
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the  benefit  of  the  doabt  before  the  jury,  was  not  error  requiring  a 
reversal. 

5.  Where  exception  in  taken  to  a  long  extract  from  a  charge  covering 
several  propositions,  without  specifying  any  error  therein,  if  any 
part  of  it  be  correct,  the  exception  cannot  be  entertained. 

6.  A  ground  of  a  motion  for  new  trial  which  is  not  verified  will  not 
be  considered. 

(a,)  An  aflBdavit  in  support  of  a  ground  of  a  motion  for  new  trial, 
which  is  neither  set  out  in  the  bill  o*  exceptions  nor  properly  veri- 
fied in  the  record  by  the  judge,  is  not  properly  before  this  court 

f{b.)  What  occurs  in  open  court,  in  the  presence  of  the  judge  and  the 
parties,  should  be  made  to  appear  by  the  certificate  of  the  presid- 
ing judge,  and  not  by  affidavits. 

7.  A  juror  cannot  impeach  his  verdict,  and  where  a  ground  of  a  mo- 
tion for  new  trial  was  to  the  effect  that  a  Code  was  in  the  jory- 
room  and  was  read  by  one  of  the  jurors  to  his  fellows,  a  new  Uial 
will  not  be  granted  alone  on  his  affidavit  to  that  effects 

•  8.  An  exception  that  the  court,  over  the  objection  of  defendant's  conn- 
sel,  admitted  certain  freight  bills  and  loss  reports  of  the  Georgia 
Railroad,  described  and  set  out  in  the  brief  of  evidence,  without 
referring  to  any  particular  papers,  or  the  ground  of  objectioa 
thereto,  or  the  ruling  of  the  court  thereon,  is  too  general,  and 
raises  no  question  for  decision  by  this  court. 
December  19, 1884. 

Criminal  Law.  Practice  in  Supreme  Court.  Evidence. 
'Larceny.  Practice  in  Superior  Court.  Charge  of  Court 
Jury  and  Jurors.  Before  Judge  Lavitson.  Greene  Supe- 
rior Court.    March  Term,  1884. 

Three  Fishers  and  two  Nolans  were  jointly  indicted  for 
^breaking  open  a  railroad  car  and  stealing  goods,  etc.,  there- 
ifrom.  John  Fisher  was  tried  separately.  The  evidence 
ibr  the  state  showed,  in  brief,  as  follows :  Depredations 
were  being  committed  on  the  freight  of  the  Georgia  Rail- 
road. Cars  were  broken  open,  locks  wrenched  off  and 
goods  stolen.  Defendant,  bis  two  brothers  and  the  two 
Nolans  were  suspected  of  being  implicated.  A  pile  of 
goods  was  found  near  the  depot.  A  mysterious  horseman 
was  seen  going  from  that  direction  before  daylight;  his 
tracks  were  followed,  and  they  led  to  John  Nolan's,  who 
admitted  that  he  was  the  man.    He  also  tried  to  get  a  key 
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made  to  fit  a  (Georgia  Railroad  lock.  A  car  was  broken 
open,  the  lock  wrenched  off  and  com  stolen.  Investiga- 
tion was  had;  one  of  those  making  it  was  sent  to  defend- 
ant's, and  there  obtained  whiskey  and  tobacco  and  saw 
white  goods.  He  went  on  to  Nolan's  (which  was  about 
one  and  one-half  miles  away)  and  there  saw  coffee,  cloth, 
etc.  Defendant,  his  mother,  sister  and  one  brother  lived 
together.  A  search  warrant  was  taken  out,  and  the  party 
proceeded  to  their  place  of  residence.  He  proposed  to  go 
after  his  mother,  saying  that  it  was  her  house  and  she  was 
not  there.  The  party  declined,  telling  him  to  remain  with 
them.  He  then  proposed  to  go  out.  Baying  something 
about  getting  wood  for  the  fire,  but  he  was  again  detained. 
The  search  proceeded,  and  a  considerable  amount  of  goods, 
tobacco,  shoes,  cloth,  etc.,  and  a  small  amount  of  corn, 
were  found.  Some  of  them  were  hidden  under  the  mat- 
tresses of  the  bed  in  the  room  where  he  slept.  Defend- 
ant denied  knowing  anything  about  them  at  first,  but  sub- 
sequently said  that  his  brother  had  bought  them.  Locks 
of  the  Georgia  Railroad,  in  a  broken  condition,  were  found 
at  this  house ;  also  some  empty  sacks  in  the  room  where 
he  stayed.  At  Nolan's  other  goods  and  corn  were  found. 
The  property  found,  both  at  defendant's  and  Nolan's,  was 
identified  as  being  parts  of  the  same  stolen  lots.  A  short 
time  before  the  trial,  a  sister  of  the  defendant,'  who  was 
also  his  principal  witness,  wrote  a  letter  for  her  mother  to 
a  merchant  in  Athens,  begging  him  to  send  her  at  once 
bills  of  everything  her  boys  had  bought  from  him  in  the 
past  five  years,  boots,  shoes,  calico,  coffee,  etc.,  saying  that 
she  would  never  forget  him,  and  that  she  would  pay  him 
well  for  his  trouble. 

The  evidence  for  the  defendant  consisted  of  the  follow- 
ing :  Two  witnesses  testified  to  having  lived  near  him,  and 
having  heard  nothing  against  him  before  this  transaction. 
One  of  them  said  there  was  another  scrape,  but  defendant 
and  the  others  involved  came  clear ;  that  two  others  of  the 
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family  were  considerably  talked  about,  but  he  never  heard 
anything  detrimental  to  defendant 

Another  witness  testified  to  selling  defendant  119  pounds 
of  sacked  corn,  one  pair  shoes  and  seventy-five  cents'  worth 
of  meat.  Defendant's  sister  also  testified  that  she  had 
given  her  brother  $25.00  to  buy  cloth,  etc.,  for  her  in 
Athens ;  that  she  bought  sheeting  at  different  times,  and 
that  certain  goods  belonged  to  her  and  other  goods  to  an- 
other brother.  She  denied  any  concealment,  or  knowing 
anything  about  the  railroad  locks. 

Defendant  was  found  guilty.  He  moved  for  a  new  trial, 
on  the  following  grounds : 

(1 )  to  (3.)  Because  the  verdict  was  contrary  to  law  and 
evidence. 

(4.)  Because  the  court  admitted  evidence  as  to  other 
property  than  com  being  in  the  house  of  defendant.  The 
objection  was  that  corn  was  the  only  property  in  the  car 
broken. 

(5.)  Because  the  court  admitted,  over  the  objections  of 
defendant's  counsel,  evidence  as  to  what  goods  were  found 
at  the  house  of  John  Nolan,  and  of  any  acts  of  the  said 
John  Nolan. 

(6.)  Because  the  court  admitted  in  evidence,  over  ob- 
jections of  defendant's  counsel,  proof  as  to  the  breaking 
and  entering  other  and  different  cars  at  other  and  differ- 
ent times  than  that  charged  in  the  indictment* 

(7.)  Because  the  court  erred  in  this,  to- wit:  After  sus- 
taining the  objections  of  the  defendant's  counsel  as  to  the 
admission  of  testimony  as  to  the  breaking  of  other  cars 
than  the  one  mentioned  in  the  indictment,  the  court  then 
said,  in  the  hearing  and  presence  of  the  jury,  "  I  will  re- 
verse my  ruling,  and  admit  testimony  as  to  the  breaking 
of  other  cars  in  this  case.  I  will  give  the  state  the  bene- 
fit of  the  doubt  as  to  the  law.  The  prisoner  will  have 
the  benefit  of  the  doubt  before  the  jury." 

(8.)  Because  the  court  charged  the  jury  as  follows: 
^^  Counsel  for  the  state  contend  that  there  exists  an  asso- 
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ciation  or  confederacy  of  thieves,  who  have,  from  time  to 
time  for  months  past,  broken  and  robbed  the  cars  of  the 
(Georgia  liailroad,  and  that  the  defendant  is  a  member  of 
that  association.  They  have  had  him  indicted  jointly  with 
four  others.  The  court  permitted  the  introduction  of  the  tes- 
timony above  mentioned  (reference  being  had  to  the  break- 
ing other  cars  and  finding  other  goods)  in  order  that  you 
might  ascertain  whether  or  not  there  did  exist  such  a  clan, 
whether  or  not  the  defendant  is  a  member  of  it,  and 
whether  or  not  they  have  been  guilty  of  a  continuous 
series  of  crimes  of  the  nature  of  the  one  charged.  If  you 
are  satisfied  that  such  a  confederacy  does  exist,  and  that 
\he  defendant  is  a  member  of  it,  then  you  may  convict 
the  defendant  under  the  indictment,  though  others  may 
have  done  the  actual  breaking  and  stealing ;  if  he  was  co- 
operating with  them  in  the  execution  of  the  deed,  and  if 
all  were  actuated  by  a  common  purpose  to  break  and  steal ; 
and  if  there  is  such  a  confederacy,  and  the  goods  found  in 
the  possession  of  the  defendant,  if  any,  were  stolen  from 
other  broken  cars,  then  you  should  consider  his  conduct 
in  relation  to  these  goods  as  a  circumstance  relative  to 
his  guilt  of  the  crime  charged.  Is  there  such  a  clan  ?  Is 
the  defendant  a  member  of  it  ?  Did  the  defendant  and 
others  of  the  alleged  clan  have  possession  of  car  locks  of 
the  Georgia  Railroad  i  Has  it,  at  divers  times  and  places, 
broken  and  stolen  goods  from  the  Georgia  Railroad  cars? 
Were  such  goods  found  concealed  in  the  possession  of  this 
defendant  and  his  alleged  associates  ?  Are  these  things 
proven  to  your  satisfaction  ?  If  so,  and  if  you  can  legiti- 
mately reason  from  the  existence  of  these  facts  to  the 
ascertainment  of  the  party  who  committed  the  crime 
charged  in  the  indictment,  if  committed  at  all,  it  is  your 
prerogative  to  do  so ;  and  if  such  course  of  legitimate  rea- 
soning leads  you  to  a  moral  and  reasonable  conviction  of 
the  defendant's  guilt,  you  would  be  authorized  to  convict 
him." 

(10.)  Because  the  court  admitted  in  evidence,  over  the 
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objections  of  defendant's  counsel,  certain  freight  bills  and 
loss  reports  of  the  Georgia  Railroad  and  Banking  Oom- 
pany,  described  in  the  brief  of  evidence  and  other  papers 
attached  to  said  freight  bills. 

(11.)  Because  the  court  committed  error  in  not  having 
all  of  the  jury  polled,  he  having  been  requested  to  do  so 
by  defendant's  counsel  before  any  of  said  jury  had  dis- 
persed. [In  support  of  this  ground,  counsel  for  defendant 
read  the  affidavit  of  one  of  the  jurors,  stating  that  his 
name  had  not  been  called  in  polling  the  jury.  As  acounter- 
showing,  the  state  read  the  affidavit  of  said  juror,  stating 
that,  while  his  name  was  not  called,  yet  he  agreed  to  the  ver- 
dict, and  he  would  have  so  stated  if  called.  This  affidavit 
appears  in  the  record  along  with  the  motion,  but  is  not 
identified  by  the  signature  of  the  judge.  The  presiding 
judge  certified  that  he  ordered  the  jury  to  be  polled ;  that 
he  ran  his  finger  down  the  list  as  the  clerk  called  them ; 
thought  they  were  all  called,  and  if  any  were  omitted,  it 
was  without  his  consent  or  knowledge.] 

(12.)  Because  the  Code  of  Georgia  of  1873  was  allowed 
to  remain  in  the  jury-room  during  the  whole  time  that  the 
jury  were  deliberating  on  the  case,  and  one  of  the  jury 
read  to  the  others  from  said  Oode  the  law  that  he  thought 
bore  on  said  case,  which  facts  were  unknown  to  defend- 
ant or  his  counsel  until  after  the  jury  had  rendered  their 
verdict.  [In  support  of  this  ground,  counsel  for  defendant 
read  the  affidavit  of  the  foreman  of  the  jury,  setting  forth 
the  truth  of  the  facts  stated ;  and  the  affidavits  of  the  de- 
fendant and  his  counsel  were  also  read,  stating  that  they 
had  no  knowledge  of  said  Code  being  in  said  room.  These 
affidavits  appear  in  the  record  along  with  the  motion,  bat 
are  not  identified  by  the  signature  of  the  presiding  judge 
or  otherwise  than  by  preceding  the  clerk's  certificate  to 
the  record.] 

The  court  overruled  the  motion,  and  defendant  excepted. 

Wm.  H.  Branch;  Jambs  B.  Park;  Oolumbus Hbajud,  for 
plaintiff  in  error. 
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Robert  Whitfield,  solicitor  general,  by  J.  H.  Lumpkin, 
for  the  state. 


Hall,  Justice. 

1.  Every  question  made  by  this  motion  for  a  new  trial 
has  been  repeatedly  determined  by  this  court.  Passing 
over  the  first  three  grounds,  that  the  verdict  is  contrary 
to  law  and  evidence,  etc.,  with  the  remark  that  it  accords 
strictly  with  both,  and  is  abundantly  supported,  if  not  im- 
peratively required,  by  the  evidence,  we  are  brought  to 
the  4th  and  5th  grounds  of  the  motion,  both  of  which  com- 
plain of  the  admission  of  evidence,  over  defendant's  objec- 
tions, without  stating  any  ground  of  objection. 

2.  We  have  so  often  determined  that  such  general  ob- 
jections raise  no  issue  upon  which  a  decision  can  be  made, 
that  it  is  unnecessary  to  do  more  than  mention  their  in- 
sufficiency for  any  purpose.  In  this  case,  we  must  con- 
clude that  the  evidence  was  let  in  to  establish  a  conspiracy 
between  this  defendant  and  his  co-defendants  and  confed- 
erates in  this  wholesale  plunder  of  goods  deposited  in  the 
cars  of  the  Georgia  Railroad ;  and  the  fact  of  the  same  class 
of  goods  missed  from  the  broken  and  rifled  cars  being 
found  in  the  possession  of  each  of  them,  was  clearly  com- 
petent, not  only  to  establish  the  conspiracy,  but  to  impli- 
cate the  defendant  in  the  guilt  of  his  associates.  Wormley^s 
case,  70  G^a.,  721 ;   WUkerson^s  case,  present  term. 

3.  The  next  ground  is  open  to  the  same  general  objec- 
tion. But  if  the  reason  of  the  objection  to  the  evidence 
had  been  stated,  rather  than  remotely  suggested,  we  think 
it  was  admissible.  It  is  true  that  the  indictment  alleged 
the  breaking  of  the  car  and  the  stealing  therefrom  to  have 
occurred  on  or  about  the  15th  day  of  January,  1884 ;  and 
it  further  appears  from  the  evidence  that  a  car  loaded  with 
corn  was  broken  and  pillaged  on  that  day.  In  that  par- 
ticular car  there  were  no  goods  of  the  description  of  those 
which  the  indictment  charged  to  have  been  stolen,  but 
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other  cars,  which  had  been  broken  and  despoiled  about  that 
time,  did  contain  goods  of  that  description.  The  state  is 
not  confined  in  its  proof,  however,  to  the  day  named  in  the 
indictment.  MoBride^s  case,  34  ^a.,  202;  Cook^s  case, 
ll/</.,53. 

4.  The  next  ground  of  the  motion  complains  of  a  remark 
made  by  the  judge,  in  admitting  evidence  that  he  had  at 
another  stage  of  the  trial  repelled,  to  the  effect  that,  while 
he  had  doubt  as  to  the  law  applicable  thereto,  he  would 
give  the  state  the  benefit  of  the  doubt,  and  defendant  might 
have  before  the  jury,  not  only  the  benefit  of  that,  but,  as 
it  seems,  of  all  other  doubts,  whether  of  law  or  fact  The 
judge  was  doubtless  inclined  to  this  course  from  the  ina- 
bility of  the  state,  in  case  of  an  acquittal,  to  except  to  the 
decision  and  bring  it  by  writ  of  error  to  this  court  for  final 
adjudication.  We  have  solved  the  doubt  by  deciding  that 
the  evidence  was  competent,  and  see  no  possible  ii^jury 
the  remark  could  have  done  the  defendant;  in  fact,  we 
think  it  was  more  in  his  favor  than  against  him.  The 
question,  however,  is  not  an  open  one,  having  been  settled 
by  this  court  in  GooVa  case,  ut  supra. 

6.  The  next  ground  of  this  motion  objects  generally  to 
a  long  extract  from  the  judge's  charge,  and  fails  to  specify 
any  error  therein.  We  think  the  charge,  as  a  whole,  cor- 
rect. We  are  unable  to  discover  wherein  it  is  erroneous. 
Even  if  any  part  of  it  were  proper,  this,  under  our  repeated 
rulings,  and  under  the  requirements  of  the  Code,  §4251, 
that  the  ^^  decision  complained  of  and  the  alleged  error,'' 
shall  be  ^'  plainly  specified,"  prohibits  us  from  entertain- 
ing this  exception. 

6.  The  next  ground  of  the  motion  (the  11th)  is  not 
verified  by  the  judge.  The  jury  was  polled  at  the  request 
of  the  plaintiff's  counsel ;  one  of  them  makes  afBidavit  that 
his  name  was  not  called,  and  that  he  did  not  answer  to 
the  poll,  but  he  says  that  he  agreed  to  the  verdict,  and 
had  his  name  been  called,  he  would  have  so  responded. 
All  this  occurred  in  the  presence  of  the  court  and  of 
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the  parties.  It  was  the  duty  of  the  defendant  and  his 
Counsel  to  have  attended  to  the  polling  of  the  jury, 
and  if  there  was  any  omission  of  a  juror  in  the  polling,  to 
have  called  attention  to  the  fact.  This  affidavit  is  not  set 
out  in  the  bill  of  exceptions,  and  no  reference  is  made  to 
it,  either  in  that  or  in  this  ground  of  the  motion.  It  ap- 
pears in  the  transcript  of  the  record,  and  is  there  without 
verification  or  identification  by  the  judge.  We  do  not 
know  how  it  got  there,  or  whether  it  was  in  fact  the  affi- 
davit that  was  before  the  court  on  the  hearing  of  the  mo- 
tion for  a  new  trial.  Besides,  it  is  a  new  practice  to  resort 
to  affidavits  to  establish  facts  that  transpired  in  open  court 
and  in  the  presence  of  the  judge  and  the  parties.  There 
is  neither  precedent  nor  authority  for  it,  and  we  are  unwill- 
ing to  depart  from  the  accustomed  course,  when  by  doing 
so  we  set  an  example  by  which  unseemly  controversies 
may  arise  between  the  bench  and  the  parties  and  their 
witnesses.  We  must  look  alone  to  the  certificate  of  the 
judge  as  to  matters  that  transpired  in  his  presence. 

7-  The  next  ground  of  the  motion  which  we  will  notice 
relates  to  the  fact  that  a  Code  was  in  the  jury-room,  and 
that  during  their  deliberation  one  of  the  jurors  read  to  his 
fellows  the  law  he  supposed  applicable  to  the  case. 
Whether  this  fact,  if  properly  brought  to  the  notice  of  the 
court,  would  have  been  sufficient  to  set  aside  the  verdict 
need  not  be  decided.  This  ground  of  the  motion  rests 
solely  upon  an  alleged  affidavit  of  the  juror,  and  he  can- 
not be  heard  to  impeach  the  verdict.  No  reference  is 
made  to  any  such  affidavit,  either  in  the  bill  of  exceptions 
or  the  motion,  and  although  an  affidavit  of  that  kincl  is 
brought  up  in  the  transcript,  it  is  there  without  identifica- 
tion or  verification  or  any  order  of  the  court  in  relation  to 
the  same.     59   Qa,^  308,  711. 

8.  There  remains  only  one  other  ground  of  this  motion 
to  be  noticed,  the  10th,  which  is,  that  the  court  admitted 
certain  freight  bills  and  loss  reports  of  the  Georgia  Rail- 
road and  Banking  Company,  described  and  set  out  in  the 
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briefof  evidence,  over  defendant's  objection.  It  is  need- 
less to  remark  that  this  objection,  whatever  it  may  have 
been,  refers  to  no  particular  papers,  states  no  ground  of 
objection,  specifies  no  particular  ruling  of  the  court  below 
on  any  designated  question,  and  leaves  us  to  guess  what 
it  was  that  was  objected  to,  on  what  ground  the  objection 
rests,  or  what  question  is  made  by  this  alleged  error  for 
our  determination. 
Judgment  aflBirmed. 


j03  500  -.  ,  T>  ,  . 

173-eMl  Caldwell  et  al.  vs.  Barrett  et  aZ.,  commissioners. 


1.  For  the  legislature  to  submit  to  the  vote  of  the  qualified  voters  of 
a  county  whether  a  proposed  local  act,  affecting  such  county, 
shall  become  of  force  therein,  is  not  unconstitutional. 

2.  Where  an  act  of  the  legislature  was  entitled  "An  act  to  prohibit 
the  sale  of  spirituous  or  malt  liquors  or  intoxicating  bitters  in  the 
county  of  Pike,  after  submitting  the  same  to  the  qualified  voters 
of  said  county,  to  provide  a  penalty,  and  for  other  pur|>oses,"  and 
the  body  of  the  act  provided  for  the  holding  of  the  election,  the 
notice  to  be  given,  the  ballots  to  be  cast,  the  qualification  of  voters, 
the  manner  of  holding  the  election  and  of  consolidating  and  de- 
claring the  result,  and  the  penalties  for  a  ^'iolation  of  the  act,  if 
the  election  should  be  determined  in  its  favor,  such  an  act  did  not 
contain  matter  in  its  body  variant  from  or  inconsistent  with  its  title. 

8.  Neither  did  such  act  contain  more  than  one  subject-matter.  The 
purpose  of  the  act  was  to  prohibit  the  sale  of  liquors  in  Pike 
county,  if  the  qualified  voters  should  so  declare,  and  the  provis- 
ions as  to  the  election  and  the  mode  and  manner  in  which  it 
should  be  held  and  the  vote  should  be  ascertained  and  declared 
were  germane  to  and  grew  out  of  the  main  object  and  purpose  of 
the  act. 

4.  Where  the  legislature  provides  for  an  election  to  determine  the 
question  of  prohibiting  tlie  sale  of  liquors  in  a  certain  county,  and 
no  provision  is  made  in  the  law  for  judicial  interference,  and  there 
is  no  statute  authorizing  such  interference,  and  no  authority  exists 
'  at  common  law,  neither  a  court  of  law  nor  of  equity  has  any  power 
or  jurisdiction  over  the  matter,  but  the  matters  arising  out  of  snch 
elections  must  be  determined  alone  by  the  tribunal  constitated 
by  the  legislature  for  that  purpose.  The  courts  are  powerless  to 
interfere,  unless  the  legislature  shall  see  proper  to  confer  such 
power  on  them. 
November  11,  1884. 
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CoQstitatioual  Law.  Elections.  Laws.  Oourts.  Be- 
fore Judge  Stewart.  Pike  County.  At  Chambers.  Au- 
gust 15, 1884. 

Reported  in  the  decision. 

J.  F.  Redding  ;  W.  S.  Whitakbr  ;  Thos.  R.  Mills  ;  Boyn- 
TON  &  Hammond,  for  plaintiflFs  in  error. 

A.  A.  MuRPHEY ;  J.  A.  Hunt,  for  defendants 

Blandford,  Justice. 

On  the  19th  September,  1883,  the  general  assembly  of 
this  state  passed  '^an  act  to  prohibit  the  sale  of  alcoholic, 
spirituous  or  malt  liquors  or  intoxicating  bitters  in  the 
county  of  Pike,  after  submitting  the  same  to  the  qualified 
voters  of  said  county,  to  provide  a  penalty,  and  for  other 
purposes." 

The  first  section  provides  for  an  election  to  be  held  on 
the  third  Wednesday  in  July,  1884,  to  determine  whether 
intoxicating  liquors  or  bitters  shall  any  longer  be  sold  in 
said  county.  The  second  section  provides  for  notice  of  the 
election  to  be  given  by  the  commissioners  of  roads  and  rev- 
enues. By  the  third  section,  each  voter  is  required  to 
have  written  or  printed  on  his  ballot  the  words,  "For 
the  sale  of  liquor,"  or  "Against  the  sale  of  liquor." 
The  third  section  enacts  that  the  qualification  of  the 
voters  and  the  manner  of  conducting  the  election  shall  be 
the  same  as  for  members  of  the  legislature,  except  that 
each  voter  is  required  to  cast  his  vote  in  his  own  militia 
district,  and  the  returns  are  to  be  made  the  first  Tuesday 
thereafter  to  the  commissioners  of  roads  and  revenues, 
who  shall  consolidate  the  vote  and  declare  the  result,  and 
that  the  board  of  commissioners  shall  have  authority 
to  throw  out  any  illegal  votes  cast  at  said  election. 
The  fifth  section  provided  that,  in  case  a  migority  of  the 
votes  cast  at  the  election  should  have  upon  them  the  words, 
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"Against  the  sale  of  liquor,"  the  act  should  go  into 
effect  the  first  of  November,  1884;  and  on  and  after  that 
day  the  sale  of  alcoholic,  spirituous  or  malt  liquors  or  in- 
toxicating bitters  was  prohibited,  and  penalties  were  pro- 
vided for  a  violation  of  the  law. 

An  election  was  held  under  this  law,  and  when  the  re- 
turns thereof  had  been  made  to  the  board  of  commissioners 
of  roads  and  revenues,  and  while  they  were  canvassing  the 
ballots,  preparatory  to  consolidating  the  same  and  declaring 
the  result,  this  bill  was  filed  by  the  plaintiff  in  error  against 
the  commissioners  of  roads  and  revenues,  the  defendants 
in  error,  to  enjoin  them  from  declaring  the  result  of  said 
election.  The  chancellor  refused  to  grant  the  injunction, 
and  the  plaintiffs  excepted  and  bring  the  case  here  for 
review. 

It  is  insisted  that  the  act  of  September  18, 1883,  is  un- 
constitutional and  void : 

(1.)  Because  the  operation  and  effect  of  the  act  was 
made  to  depend  upon  the  result  of  an  election. 

(2.)  Because  the  body  of  the  act  contains  matter  differ- 
ent from  its  title. 

(3.)  Because  the  act  contains  more  than  one  subject- 
matter. 

1 .  Under  the  view  which  we  take  of  the  law  of  this  case, 
the  constitutionality  of  this  act  cannot  be  called  in  ques- 
tion under  this  bill,  nor  is  it  necessary  to  be  decided  to 
determine  this  case ;  but,  inasmuch  as  great  stress  is  laid 
upon  this  point  by  the  able  and  distinguished  counsel  who 
have  presented  the  case  in  behalf  of  the  plaintiffs  in  error, 
we  will  devote  some  consideration  to  the  question. 

Under  our  form  of  government,  where  the  people  rule, 
and  where  the  representatives  in  the  legislature  are  but 
the  agents  of  the  people,  and  act  alone  for  them,  it  would 
seem  that,  when  the  wishes  of  the  people  as  to  whether 
a  proposed  act  should  become  a  law  can  be  clearly  ascer- 
tained by  an  election,  this  mode  would  be  consonant 
with  the  genius  and  form  of  our  government    The  f unda- 


Digit 


ized  by  Google 


SEPTEMBER  TERM,  1884.  607 

Oaldwell  et  oLvs.  Barrett  et  a2.,  commLssioneri. 

mental  law  of  the  state,  and  even  particular  sections 
thereof,  is,  and  has  been,  left,  to  be  determined  bj  a  vote  | 
of  the  people.    If  the  constitution,  the  organic  law  of  the 
state,  has  been  made  to  depend  upon  the  vote  of  the  peo- 
ple, it  is  not  easy  to  perceive  why  a  local  law,  an  act  af-  ' 
fecting  a  particular  community,  should  not  be  determined  \ 
by  a  vote  of  the  people  of  that  locality.    It  has  been  the    > 
practice  in  this  state  for  more  than  half  a  century  to  leave 
local  questions,  such  as  the  location  of  county  sites,  the 
building  of  public  houses,  municipal  charters  and  amend- 
ments thereof,  to  the  vote  of  the  people  to  be  affected 
thereby.    Such  laws  have  never  been  thought  to  be  un- 
constitutional.   See  Oooley  Oonst.  Lim.,  748,  749. 

2.  It  needs  but  a  glance  at  the  act  and  the  title  thereof 
to  determine  that  the  body  of  the  act  contains  no  matter 
variant  from  or  inconsistent  with  the  title ;  this  is  all  that 
is  necessary  to  be  said  on  this  point. 

3.  The  next  point  is,  that  the  act  contains  more  than 
one  subject-matter.  The  act  is  to  prohibit  the  sale  of  in- 
toxicating liquors  in  Pike  county,  after  submitting  the 
same  to  the  qualified  voters  of  the  county.  There  is  but 
one  purpose  contained  in  the  act,  and  that  is  that  the  sale 
of  intoxicating  liquors  shall  be  forbidden  in  that  county, 
if  the  qualified  voters  shall  so  declare,  and  the  provisions 
as  to  the  election  and  the  mode  and  manner  in  which  it 
shall  be  held,  and  the  vote  ascertained  and  declared,  are 
germane  to  and  grow  out  of  the  main  object  and  purpose  of 
the  act,  and  are  not  different  matter  therefrom,  but  merely 
help  and  assist  in  carrying  the  main  object  and  purpose 
of  the  legislature  into  effect.  See  Hope  et  al.V8.  Mayor, 
etc.^  of  GaineBvillej  decided  at  the  last  term  of  this  court, 
where  this  question  is  fully  considered  and  decided. 

It  was  also  suggested  that  the  act  violated  a  general 
law  of  force  in  regard  to  elections,  and  was  for  this  reason 
unconstitutional. 

We  know  of  no  general  law  of  this  state  in  regard  tO' 
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elections  of  this  kind.  We  may  say  that  there  is  no  such 
law.    Hence  the  suggestion  fails  for  want  of  a  foundation. 

4.  There  is  no  equity  in  complainant's  bill.  The  subject- 
matter  of  the  bill  is  clearly  outside  of  the  subject  of  equity 
jurisdiction.  The  matters  set  forth  in  the  bill  are  of  a  po- 
litical nature,  not  afifecting  property,  and  chancery  has  no 
jurisdiction  of  the  same.  High  on  Iivi.,1258 ;  BrighUey's 
Digest  of  Elections,  617;  78  111.,  261;  High  on  Iig.,  1250; 
1  Tenn.  Ch.,  418. 

Where  the  legislature  provides  for  an  election  to  deter- 
mine a  question  of  the  kind  set  forth  in  the  act  of  1883, 
under  which  the  election  in  this  case  was  held,  and  there 
is  no  provision  made  in  the  law  for  judicial  interference, 
and  no  authority  exists  at  common  law  for  the  same,  then 
neither  a  court  of  law  nor  equity  has  any  power  or  jurisdic- 
tion over  the  matter,  but  the  matters  arising  out  of  such 
elections  must  be  determined  alone  by  the  tribunal  con- 
stituted by  the  legislature  for  that  purpose,  and  the  courts 
are  powerless  to  interfere,  unless  the  legislature,  in  their 
wisdom,  shall  see  proper  to  confer  such  power  on  the 
courts.  This  was  intimated  by  this  court  to  be  the  law  in 
the  case  of  Thorpe  V8.  Eardison^  69  Oa.^  283.  Also  in 
the  case  of  Skrine  et  al.  vs.  Jackson  et  al.^  decided  at  the 
present  term  of  this  court,  this  question  was  fully  consid- 
ered. It  was  made  by  the  record  in  the  case  directly.  The 
response  of  defendants  to  the  order  nisi  prays  "  that  this 
court  will  adjudicate  and  determine  the  legal  effect  of  the 
action  of  the  ordinary,  as  a  courts  elected  by  law  under  the 
constitution  of  this  state,  that  the  same  is  final  and  con- 
clusive." .  .  .  With  this  issue  before  us,  we  held  in 
that  case  that,  under  the  act  of  1872,  Code,  §1449,  known 
as  the  fence  law,  ^'  that  no  provision  is  made  by  the  act 
for  any  review  of  the  decision  of  the  ordinary,  and  that 
his  decision  was  final  and  conclusive ;  that  the  common 
law  remedy  by  quo  warranto  was  not  applicable  to  the 
case,  nor  is  there  any  statute  authorizing  the  courts  to  in- 
quire into  the  legality  of  such  an  election."    With  that 
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decision  we  are  enti^Iy  satisfied,  and  think  that  it  adjudges 
and  controls  the  present  case. 

It  is  unnecessary  to  day  more.  It  follows  that  the  decree 
of  the  chancellor  refusing  the  injunction  must  be  affirmed. 

Judgment  affirmed. 

73    0001 
. »  86     94| 

ll3~0U9 

Simmons  et  al.  vs.  The  State  op  Georgia.  |ih_^ 

1.  The  proper  practice  stated  as  to  objecting  to  jurors  for  cause, 
when  presented ;  as  to  putting  them  on  tbeir  voire  dire,  and  upon 
the  judge  as  trior ;  and  as  to  the  introduction  of  testimony  to  show 
disqualification. 

2.  Where  a  person  having  money  in  a  satchel  went  into  a  banking 
house,  and  temporarily  deposited  it  upon  the  counter,  and  while 
standing  within  about  two  feet  of  it,  one  of  two  persons  called  his 
attention  and  the  other  abstracted  money  from  the  satchel,  the 
offense  was  larceny  from  the  house,  although  the  satchel  was 
neither  the  property  of  the  owners  or  occupiers  of  the  building, 
nor  was  under  their  custody. 

December  2,  1884. 

Jurors.  Practice  in  Superior  Court.  Criminal  Law. 
Larceny.  Before  Judge  Ronet.  Richmond  Superior 
Court    April  Term,  1884. 

Reported  in  the  decision. 

M.  P.  Cabboll;  Twiggs  <fe  Vbrdbry,  for  plaintiffs  in 
error. 

BoTKiN  Weight,  solicitor  general,  by  H.  C.  Fostbb,  for 
the  state. 

Hall,  Justice. 

Two  only  of  tne  numerous  questions  made  by  the  mo- 
tion for  a  new  trial  were  insisted  on  in  argument  here, 
the  others  being  properly  abandoned  as  having  neither 
force  nor  merit.    The  first  that  occurs  in  the  progress  of 
V  78-40 


Digit 


ized  by  Google 


610  SUPREME  COURT  OF  GEORGIA. 

Simmons  el  aU  vs.  The  State  of  Georgia. 

the  trial,  and  which  we  will  first  notice,  is  that  raised  by  the 
3d  and  4th  grounds  of  the  motion  for  a  new  trial,  which 
are  in  the  following  words : 

(3.)  '*  Because  the  court,  when  the  second  juror  was 
called,  and  before  the  questions  upon  the  voire  dire  had 
been  propounded,  counsel  for  defendant  proposed  to  put  the 
juror  on  triors  as  to  his  competency,  and  counsel  proposed 
that  the  court  as  a  trior  propound,  or  allow  counsel  to  pro- 
pound, the  following  questions  to  the  juror :  1st.  Has  your 
judgment  been  formed  or  made  up  as  to  either  of  the  pris- 
oners at  the  bar,  from  either  the  statement  of  persons  who 
were  present  or  from  rumors,  reports  or  newspaper  publi- 
cations? 2d.  Have  you  any  prejudice  or  bias  resting  on 
your  mind  as  to  either  of  the  prisoners  at  the  bar,  from 
either  the  statement  of  those  who  were  present  or  from 
rumors,  reports  or  newspaper  publications?  The  court 
refused  to  allow  counsel  to  propound  these  questions,  or  to 
propound  them  itself  as  trior,  and  h  eld  that  no  questions 
save  those  on  the  voire  dire  could  be  asked,  unless  evi- 
dence was  first  produced  by  witness  to  show  that  the  juror 
was  incompetent." 

(4.)  Because  the  court  erred,  after  having  refused  to 
allow  the  juror  or  any  other  juror  to  be  put  on  triors,  as 
above  set  forth  in  the  3d  ground,  counsel  for  defendants 
then  asked  the  court  to  instruct  the  panel  that,  if  their 
judgment  in  this  case  had  been  formed  or  made  up  as  to 
either  of  the  prisoners  at  the  bar,  from  either  the  state- 
ments of  persons  who  were  present,  or  from  rumors,  re- 
ports or  newspaper  publications,  that  then  that  constitutes 
such  bias  or  prejudice  as  the  law  means.  The  court,  upon 
the  above  request  being  made,  refused  to  propound  the 
question  or  so  instruct  the  panel,  replying,  "I  shall  not 
propound  anything  of  the  kind." 

1.  The  practice  sought  to  be  introduced  by  this  proposed 
method  is  certainly  new  to  our  courts,  is  unauthorized  by 
any  law  with  which  we  are  acquainted,  and  would,  if 
allowed,  result,  as  we  think,  in  great  delay,  and  tend  to 
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the  serious  hinderance  of  justice.     Juries,  under  our  sys- 
tem, are  required  to  be  composed  of  "  intelligent  and  up- 
right men,"  and  even  the  "  most  experienced,  intelligent 
and  upright  men,"  who  are  selected  to  serve  on  grand 
juries,  are  made  competent  to  serve  as  traverse  jurors  in 
all  cases.    Code,  §5175.     When  and  as  each  juror  is  pre- 
sented to  the  accused,  in  such  manner  that  he  can  "  dis- 
tinctly see  him,"  he  may  then  object  to  him,  either  be- 
cause he  is  a  citizen  of  a  different  county,  or  that  he  is  over 
sixty  or  under  twenty- one  years  of  age,  or  that  he  is  an 
idiot,  lunatic  or  intoxicated,  or  that  he  is  so  near  of  kin- 
dred to  the  prosecutor,  or  the  accused,  and  in  cases  of 
homicide,  to  the  deceased,  as  to  disqualify  him  by  law 
from  serving  on  the  jury.     Upon  making  either  of  these 
objections,  it  is  the  duty  of  the  court  to  hear  immediately 
such  evidence  as  may  be  submitted  (the  juror  being  a 
competent  witness)  in  relation  to  the  truth  of  these  ob- 
jections, and  if  he  shall  be  satisfied  of  the  truth  of  either,, 
the  juror  shall  be  set  aside  for  cause.    Code,  §4681.     At 
this  stage  of  the  trial,  these  are  the  only  objections  which 
will  avail  to  set  aside  the  juror  for  cause,  and  these  are 
the  only  cases  in  which  the  juror  is  expressly  declared  a 
competent  witness  as  to  his  own  qualifications.     Other 
disqualifications  are  ascertained  by  his  examination  on  the 
voire  dire^  and  if  he  answers  the  questions  prescribed  by 
the  statute  in  such  manner  as  to  render  him  competent, 
then  this  is  not  conclusive  of  that  fact,  but  either  party, 
the  state  or  accused,  has  the  right  to  introduce  evidence 
before  the  judge  to  show  that  the  juror's  answers  or  any 
of  them  are  untrue,  and  it  is  made  the  duty  of  the  judge 
to  determine  upon  the  truth  of  such  answers  as  may  be 
thus  questioned  before  the  court.    Code,  §4682.    The  juror 
cannot  be  made  to  impeach  his  own  answers ;  he  is  not  de- 
clared in  this,  as  in  the  former  class  of  objecti  ons,  a  compe- 
tent witness  for  this  purpose,  and  upon  principle  he  should 
not  be  compelled  to  answer  questions  tending  to  inculpate 
him ;  nemo  tenetur  seipsumprodere  is  announced  in  Magna 
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{jharta  as  a  fundamental  principle  indispensable  to  the 
protection  of  life  and  liberty.    We  have  always  extended 
the  benefit  of  this  principle  to  witnesses  in  w*hose  behalf 
it  has  been  invoked,  whether  they  were  suitors  or  jurors. 
In  BUJwp^s  case,  9  Oa.^  124, 127,  where  the  juror  had  an- 
swered the  statutory  questions  so  as  to  render  him  compe- 
tent, it  was  said  that,  ^^notwithstanding  his  answer,  the  state 
or  prisoner  either  had  the  right  to  put  such  juror  upon  his 
trial  in  the  manner  pointed  out  by  the  common  law,  and 
to  prove  such  juror  incompetent;  but  this  must  be  done, 
we  apprehend,  by  aliunde  testimony.    We  would  not  be 
understood  as  denying  the  right  of  the  triors  to  interrogate 
the  juror."    In  Pines' 8  case,  21  Oa,,  227,  236,  237,  it  was 
held,  under  the  act  now  under  consideration,  that  the  de- 
fendant had  no  right  to  ask  the  jurors  any  other  than  the 
questions  prescribed  by  the  act.     Lumpkin,  J.,  delivering 
the  opinion,  added,  "  It  is  true  that  the  further  statements 
of  the  juror  himself  might  be  called  ^evidence^  in  the 
language  of  the  statute.    But  why  limit  the  questions  to 
four,  if  twenty  may  be  asked  ?    And  then  the  words  of  the 
act  are,  ^shall  have  the  right  to  introduce  evidence,'  rather 
intimating  that  the  proof  must  come  from  some  other 
source  than  the  juror  himself.    We  would  not  say  that  the 
court  might  not,  sita  aponte^  further  interrogate  the  juror. 
We  only  intend  to  negative  the  right  of  the  party  to  do 
this."    To  the  same  efiect  are  cases  in  32  /(/.,  672 ;  64  Id.^ 
376,  404 ;  65  /</.,  94.     We  do  not  intend  to  intimate  an 
opinion,  where  it  is  apparent  that  the  juror  does  not  un- 
derstand the  questions,  the  judge  or  the  counsel  for  either 
party  may  not  be  permitted  to  offer  such  explanation  as 
will  enable  him  to  comprehend  them.     In  King* a  case,  21 
Oa,^  220,  225,  it  was  held,  that  while  the  questions  pre- 
scribed by  the  statute  to  test  the  competency  of  jurors  to 
try  a  particular  case,  were  the  only  proper  questions  to  be 
asked  them,  yet  that  those  questions  might  be  so  varied  in 
form  as  to  enable  the  jurors  properly  to  understand  them. 
'^e  hold  in  this  case,  however,  that  the  questions  which 
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the  defendants'  counsel  requested  the  court  to  propound  to 
the  j  urors,  were,  especially  at  the  time  the  request  was  made, 
in  direct  contravention  of  the  statute,  and  that  if  the  court 
had  permitted  them  to  be  propounded,  he  would  have  dis- 
regarded the  object  the  legislature  had  in  view  in  pre- 
scribing the  questions  set  forth  in  the  statute  to  ascertain 
the  qualifications  of  jurors  to  try  the  case.  The  questions 
proposed  were  directly  repugnant,  not  only  of  the  words, 
but  to  the  manifest  intention  of  the  general  assembly,  as 
expressed  in  this  act,  and  were  therefore  not  only  properly 
but  necessarily  disallowed.  Reason,  authority  and  sound 
public  policy  unite  in  leaving  it  discretionary  with  the 
presiding  judge,  when  acting  as  trior,  to  allow  other  than 
the  questions  prescribed  by  statute,  to  be  propounded 
to  jurors  in  order  to  ascertain  their  competency  to  pass 
upon  the  rights  of  parties,  and  where  it  is  clear,  ^ither  that 
no  case  exists  for  the  exercise  of  such  discretion,  as  in  this 
case,  or  where  there  are  circumstances  to  justify  its  exer- 
cise, unless  it  has  been  grossly  abused,  we  will  and  cannot 
interfere  to  control  it.  We  have  endeavored,  in  the  pres- 
ent instance,  to  show  that  the  facts  did  not  authorize  an 
appeal  to  the  discretion  of  the  court,  and  if  the  judge  had 
undertaken  to  exercise  such  a  discretion,  he  would  have 
done  it  directly  in  the  face  of  the  statute.  He  had  no  au- 
thority to  substitute  for  the  questions  directed  by  the  stat- 
ute other  and  entirely  different,  if  not  conflicting,  ques- 
tions ;  and  in  declining  to  do  this,  he  simply  performed 
his  duty. 

No  reason  is  shown  why  the  panel  should  have 
been  given  the  instructions  requested  in  the  4th  ground 
of  the  motion  for  a  new  trial.  Nothing  was  shown  to  jus- 
tify the  assumption  which  this  request  seems  to  imply, 
that  it  was  composed  of  other  than  upright  ana  intelligent 
men,  who  would  truthfully  and  understandingly  respond 
to  the  questions  propounded  to  ascertain  their  fitness  to 
try  the  case. 

2.  While  it  is  admitted  that  the  defendants  were  shown 
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by  the  proofs  to  have  committed  simple  theft  or  larceny, 
or  perhaps  larceny  from  the  person,  yet  it  is  contended, 
with  signal  ingenuity  and  marked  ability,  that  they  could 
not  be  convicted,  under  the  law  and  evidence,  of  larceny 
from  the  house,  the  offense  for  which  they  were  indicted. 
The  satchel  from  which  the  money  was  stolen  was  tem- 
porarily deposited  upon  the  counter  of  a  banking  house, 
in  the  city  of  Augusta,  about  two  feet  from  where  its  cus- 
todian was  standing.  The  money  did  not  belong  to  that 
bank,  but  to  another  in  the  same  city ;  the  person  having 
charge  of  it  had  visited  the  house  in  which  it  was  stolen 
for  the  purpose  of  having  a  check  cashed ;  while  standing 
at  the  counter  on  which  this  satchel  was  placed,  his  atten- 
tion was  diverted  from  it  by  one  of  the  defendants,  when 
the  other  abstracted  from  the  bag  $2,500,  when  both  im- 
mediately left  the  house  with  their  booty.  It  is  insisted 
that  these  facts  do  not  make  out  the  crime  of  larceny  from 
the  house,  because  the  satchel  was  not  under  the  protec- 
tion of  the  building ;  that  it  was  neither  the  property  of  the 
owners  and  occupiers  of  the  same  nor  was  it  deposited 
there  for  safe  keeping,  but  there  casually,  and,  as  it  were,  in 
transitu,  and  that  the  theft  was  committed  in  the  imme- 
diate presence  of  the  party  having  rightful  charge  of  the 
money.  These  circumstances,  it  is  urged,  distinguish  this 
from  the  offense  charged,  and  quite  a  number  of  cases  have 
been  produced  and  relied  on  to  show  that,  under  the  Eng- 
lish statutes  and  the  statutes  of  some  of  our  sister  states, 
it  could  not  be  larceny  from  the  house. 

We  need  not  stop  to  inquire  whether  the  cases 
relied  on  justify  the  conclusion  sought  to  be  drawn 
from  them,  as  we  are  satisfied  that,  under  our  own 
Code,  the  indictment  and  conviction  were  proper.  If 
a  party  break  or  enter  any  house  with  the  intent  to 
steal,  or  after  breaking  or  entering  the  same,  does  steal 
therefrom  any  money,  goods,  etc.  (Code,  §4413),  or  if 
by  day  or  night  any  person  shall  in  any  building  pri- 
vately steal  any  money,  etc.  (Id.y  §4414),  or  if  such  per- 
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son  shall  enter  a  house  with  intent  to  steal,  but  is  detected 
and  prevented  from  effecting  his  intention  (Id.^  §4415),  or 
if  he  shall  break  a  house  with  like  intent,  but  is  prevented, 
etc.  (Id.j  §4416 ),  or  if  he  shall  both  break  and  enter,  or  break 
or  enter,  with  like  intent,  but  is  detected  and  prevented 
( /f/.,  §44 17),  in  each  of  these  cases  he  is  guilty  of  the  offense 
of  larceny  from  the  house,  as  was  expressly  held  by  this 
court  in  Jenkins- 8  case,  50  Oa.^  260.  The  offense,  as  in 
this  instance,  is  consummated,  if  the  money,  goods,  etc., 
be  privately  stolen  in  any  of  the  houses  or  buildings  enum- 
erated in  §4414  of  the  Code.  Middleton^a  case,  53  Oa^ 
249.  The  Code  does  not  make  either  the  ownership  of 
the  property  stolen  or  its  custody  by  the  occupant  or  pro- 
prietor of  the  building,  or  the  presence  or  absence  of  the 
owner  at  the  time  of  the  theft,  an  essential  ingredient  in 
this  offense,  and  were  we  to  engraft  upon  it  any  such 
conditions,  we  should  be  legislating  rather  than  construing 
or  interpreting  what  the  legislature  has  done.  The  situs 
of  the  property  in  a  house  or  building  of  the  character 
specified  in  the  Code,  when  connected  with  other  facts, 
constituting  larceny  as  defined  by  the  several  statutes,  is 
the  additional  fact  essential  to  constitute  the  crime  of 
larceny  from  the  house.  This  is  not  an  offense  against 
the  habitation,  but  is  an  offense  against  the  property, 
as  contradistinguished  from  the  building.  This  dis- 
tinction is  recognized  by  the  penal  code.  Grimes  against 
the  ''habitation"  consist  of  arson  and  burglary;  those 
against  the  property  consist  of  robbery  and  the  various 
species  of  larceny,  etc.  They  are  arranged  under  the  same 
part  and  title,  but  under  different  divisions  of  the  Oode; 
the  former  is  treat-ed  of  under  Division  V,  and  the  latter 
under  Division  VI  of  Part  IV  and  Title  I  of  the  Oode. 

In  Williams'* s  case,  40  Oa.^i  217,  this  distinction  is  made 
clear,  where  it  is  said  by  Warner,  J.,  "Burglary  is  an 
oflfense  against  the  habitations  of  persons.  Larceny  from 
the  house  is  an  offense  relative  to  property;"  and  this  dis- 
tinction exists  "  for  the  simple  reason  that  the  law  so  de- 
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clares.'^  That  the  owner  or  custodian  of  the  property  being 
present  in  the  house  when  it  is  stolen  is  an  immaterial 
circumstance  in  the  commission  of  the  offense,  is  evident 
from  the  fact  that  the  crime  is  complete  if  the  defendant 
is  detected  and  prevented  from  carrying  his  intention  into 
effect    /d:.,  §217,218. 

In  a  case  of  burglary,  48  Oa.<f  505,  arising  under  the 
act  declaring  that  the  offense  might  be  committed  "in 
a  house  which  was  the  place  of  business  of  another^ 
where  valuable  goods,  wares  or  produce  or  other  arti- 
cles of  value  were  contained  or  stored,"  it  was  held  that, 
in  order  to  sustain  the  charge,  it  was  not  necessary  to 
prove  that  the  house  broken  into  and  entered  was  the 
place  of  business  used  for  the  purpose  of  containing  or 
storing  the  goods  alleged  to  have  been  stolen ;  that  if  the 
goods  were  in  fact  contained  or  stored  in  such  a  house  at 
the  time,  it  was  sufficient  to  support  the  indictment,  and 
this,  although  the  business  carried  on  in  the  house,  was 
not  carried  on  with  or  in  the  articles  or  goods  stolen. 

A  more  flagrant  case  than  that  under  consideration,  or 
one  more  satisfactorily  established  by  the  proofs,  to  the 
exclusion  of  all  doubt  as  to  the  guilt  of  the  parties  accused, 
has  been  rarely  presented ;  and  that  a  jury  of  the  vicinage, 
composed  of  "  upright  and  intelligent  men,"  should  have 
been  willing  by  their  verdict  to  ask  the  mercy  of  the  court 
in  inflicting  punishment  upon  an  organized  band  of  thieves, 
who  came  from  a  distant  state  for  the  purpose  of  preying 
upon  the  property  and  violating  the  right  of  their  fellow 
citizens,  is  no  slight  tribute  to  the  persuasive  powers,  the 
skill  and  eloquence  of  the  able  counsel  who  conducted 
their  defence.  In  concluding  this  opinion,  it  is  only  proper 
to  acknowledge  the  obligations  we  are  under  to  H.  Olay 
Foster,  Esq.,  for  the  copious  and  admirably  arranged  brief 
furnished  for  the  state. 

Judgment  affirmed. 
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1.  Where,  in  the  particular  trade  of  selling  and  baying  bacon  and 
pork  sides,  the  words,  "folly  cored/'  were  osed  as  descriptive  of  the 
classification  of  articles  sold,  in  a  contest  in  regard  thereto,  soch 
words  are  to  have  the  meaning  attached  to  them  by  experts— that 
is,  persons  in  the  trade. 

2.  There  was  no  error  in  charging  ^lat,  if  the  contract  was  that  the 
meat  had  been  salted  over  thirty -five  days,  and  that  delivered  had 
been  so,  and  was  merchantable  and  fit  for  the  porpose  for  which 
sold,  then  the  plaintiff  coold  not  recover,  the  contract  being  ac- 
cording to  plaintiff's  version,  for  fully  cored  meat,  and  the  evi- 
dence oncontradicted  being  that  meat  salted  thirty-fiVe  days  is,  in 
the  trade,  folly  cured. 

3.  The  coort  did  not  abose  his  discretion  in  not  granting  a  new  trial 
on  account  of  newly  discovered  evidence. 

February  7, 1885. 

Laws.  Trade.  Oastoms.  Words  and  Phrases.  Oon-* 
tracts.  Charge  of  Court.  New  Trial.  Before  Judge 
Branham.    Floyd  Superior  Court    March  Term,  1884. 

Featherston  brought  suit  against  Rounsaville  &  Brother, 
alleging  that,  in  March,  1883,  he  bought  a  car-load  of  bulk 
meat  from  them,  which  they  sold  him  for,  and  contracted 
should  be,  fully  cured  meat ;  that  the  meat  proved  not  to 
be  fully  cured,  in  consequence  whereof,  notwithstanding 
all  efforts  to  prevent  it,  a  large  amount,  some  $700.00 
worth,  spoiled  and  was  lost. 

On  the  trial,  the  evidence  for  the  plaintiff  tended  to  show 
that  he  had  bought  of  defendants,  through  their  agent, 
"fully  cured  meat;"  that  on  the  arrival  of  it,  it  was  prop- 
erly packed  in  a  warehouse,  but  in  a  month  or  six  weeks 
began  to  spoil,  and  caused  loss  to  the  plaintiff. 

Several  of  the  plaintiff's  witnesses  testified  that,  in  the 
meat  trade,  there  were  three  grades  of  bulk  meats  :  that 
which  had  been  in  salt  ten  days,  that  which  had  been  in 
twenty  days,  and  that  which  had  been  in  for  thirty  days  or 
longer,  and  that  the  last  kind  was  called  "  fully  cured." 

The  defendants'  agent  denied  that  the  sale  to  the  plain- 
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tiflF  was  specified  to  be  of  "  fully  cured''  meat.  There 
was  also  testimony  on  behalf  of  the  defendants,  to  the 
effect  that  they  had  ordered  from  a  packing  house,  and 
caused  to  be  shipped  to  plaintiff,  meat  whfch  had  been  in 
salt  thirty-five  days  or  more. 

There  was  some  other  evidence  as  to  how  long  meat  of 
various  grades  would  keep,  and  as  to  the  propriety  of 
packing  a  large  amount  of  meat  in  spring  to  keep  during 
the  summer  season. 

The  jury  found  for  the  defendants.  Plaintiff  moved  for 
a  new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  charged  as  follows :  "The plain- 
tiff alleges  that  his  contract  with  the  defendants  was  for 
*fully  cured'  meat,  and  that  the  meat  deliyered  was  not 
fully  cured.  You  must  find  from  the  evidence  what  fully 
cured  meat  is.  You  cannot  go  outside  the  evidence  in 
this  case  to  ascertain  what  fully  cured  meat  is." — The  ob- 
jection was,  that  the  words,  ^'•cured"  and  "fully  cured,"  are 
ordinary  English  words,  and  do  not  require  explanation  by 
evidence. 

(3.)  Because  the  court  charged  as  follows :  "  If  the  con- 
tract was  for  the  sale  of  buLlc  meat  which  had  been  in  salt 
thirty  or  thirty-five  days,  and  the  meat  delivered  was  that 
kind,  and  was  a  good  and  merchantable  article,  reasonably 
suited  to  the  use  intended  when  sold  and  delivered,  the 
plaintiff  cannot  recover." 

(4.)  Because  of  newly  discovered  evidence  to  show  that 
me(?t,  to  bo  fully  cured,  should  be  in  salt  sixty  days  or 
more. 

The  motion  was  overruled,  and  plaintiff  excepted. 

J.  H.  Reece  ;  C.  N.  Featherston,  for  plaintiff  in  error. 
Dabney  &  FouoHE,  for  defendants. 
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Jackson,  Chief  Justice. 

This  suit  was  brought  by  plaintiff  in  error  against  de- 
fendants in  error  for  damages  for  bad  meat  sold  the  for- 
mer by  the  latter. 

There  was  some  controversy  about  the  contract,  but  the 
weight  of  evidence  is,  that  by  it  the  meat  was  to  be  fully 
cured. 

1.  The  complaint  is  that  the  court  instructed  the  jury 
to  confine  themselves  to  the  evidence  to  ascertain  the 
meaning  of  those  words.  The  words  were  used  in  a  par- 
ticular trade — the  sale  and  purchase  of  bacon  or  pork  sides. 
This  Was  the  subject-matter  of  this  trade,  and  under  the 
Code,  section  4,  in  respect  to  statutes  which  would  apply, 
we  tiiink,  to  contracts,  the  words  are  to  have  the  meaning 
attached  to  them  by  experts — that  is,  persons  in  the  trade — 
where  such  words  are  descriptive  of  the  classification  of 
meats,  or  cotton,  or  articles  of  the  sort  in  the  particular 
trade.  This  is  just  such  a  case,  and  the  judge  rightly  con- 
fined the  jury  to  the  evidence,  which  is  that  of  those  en- 
gaged in  the  trade,  and  as  such,  experts  in  the  sense  of  the 
statute. 

2.  Another  ground  of  error  is,  that  the  court  instructed 
jury  that  if  the  contract  was  that  the  meat  had  been  salted 
over  thirty-five  days,  and  was  merchantable  and  fit  for  the 
purpose  sold,  then  plaintiff  could  not  recover.  The  con- 
tract being,  according  to  plaintiff's  version,  for  fully  cured 
meat,  and  the  evidence,  uncontradicted,  being  that  meat 
salted  thirty-five  days  is,  in  the  trade,  fully  cured,  and 
that  being  by  the  plaintiffs'  witness,  wo  are  at  a  loss  to  see 
error  in  the  charge,  if  the  first  charge  above  considered  be 
right,  which  confined  the  jury  to  the  evidence  to  ascertain 
the  meaning  of  those  words. 

3.  The  newly  dicovered  evidence  consists  of  testimony 
to  the  effect  that  meat  salted  sixty  days  is  "  fully  cured," 
and  that  length  of  time  is  the  meaning,  and  not  thirty-five ; 
but  this  is  testimony  of  other  experts  or  dealers  in  the 
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trade,  and  we  cannot  say  that  the  court  below  abused  its  dis- 
cretion in  not  granting  a  new  trial  thereon.  It  should  have 
been  in,  perhaps,  with  proper  diligence,  on  the  trial,  and  it 
would  be  interminable  to  try  a  case  again  and  again,  as 
evidence  on  the  point  tried  might  accumulate. 
Judgment  aflirmed. 


73    6901 

122^1  Eire  vs.  The  State  op  Georgia. 

73   tOU 
U3  llfiO 

1.  The  verdict  was  not  contrary  to  law  and  the  evidence,  and  there 
was  no  abase  of  discretion  in  refusing  a  new  trial  on  that  ground. 

2.  Where  the  admission  of  evidence  is  complained  of,  the  ground  of 
objection  thereto  should  be  stated,  in  o^der  to  raise  a  question  on 
which  this  court  can  pass. 

(a.)  On  a  trial  for  murder,  an  indictment  against  the  defendant  for 
retailing  liquor  without  license,  on  which  the  names  of  the  deceased 
and  members  of  his  family  were  marked  as  witnesses,  was  admis- 
sible for  the  purpose  of  showing  motive  and  to  corroborate  the 
dying  declarations  of  the  deceased  that  the  true  bill  was  the  cause 
of  his  being  killed. 

3.  Where  a  bailiff  in  charge  of  a  jury  in  a  criminal  case  left  them 
unattended  in  the  street  for  two  or  three  minutes,  and  during  that 
time  some  of  them  separated  from  their  fellows,  generally  the 
presumption  that  it  was  detrimental  to  the  accused  would  prevail, 
and  would  necessitate  a  new  trial ;  but  where  two  of  the  defend- 
ant's counsel  knew  of  these  facts,  and  did  not  bring  them  to  the 
attention  of  the  court  until  after  verdict,  as  a  ground  of  a  motion 
for  new  trial,  such  ground  would  not  be  good. 

(a.)  Where  one  ground  of  a  motion  for  new  trial  was  that  the  bailiff 
slept  in  the  room  with  the  jury  each  night  they  were  out  during 
the  trial,  but  it  did  not  appear  that  they  were  out  at  night  after 
the  judge's  charge  was  given,  and  while  they  were  deliberating 
upon  their  verdict,  or  that  the  bailiff  was  in  their  room  during 
their  deliberation,  or  that,  when  he  was  there,  ho  conversed  with 
them  upon  the  case  or  upon  any  other  subject  contrary  to  his  duty, 
a  new  trial  will  not  be  required.  In  the  absence  of  any  proof,  the 
presumption  would  be  in  favor  of  the  legality  of  the  bailiff's  con- 
duct. 

(5.)  All  officers  are  presumed  to  have  discharged  their  sworn  official 
duties. 

4.  Where  evidence  which  may  have  been  irrelevant  was  admitted, 
but  afterwards  withdrawn,  in  the  absence  of  anything  to  show  the 
contrary,  it  will  be  presumed  that  such  evidence  was  not  after* 
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wards  insisted  upon  or  alluded  to,  and  that  its  withdrawal  was 
accompanied  with  proper  instructions  from  the  court  in  relation 
to  it ;  and  it  will  not  be  presumed  that  its  temporary  admission 
injured  the  defendant. 

5.  Evidence  that  immediately  after  the  deceased  was  shot,  a  person 
near  by  halloed  and  asked  him  what  was  the  matter,  and  who  had 
shot  him,  to  which  he  replied  that  the  defendant  had  shot  him, 
was  admissible  both  as  part  of  the  res  gestse  and  as  corroborating 
the  dying  declarations  of  the  deceased. 

6.  There  was  nothing  in  the  ground  of  the  motion  in  relation  to  per- 
mitting counsel  to  discuss  objections  to  the  evidence  in  the  pres- 
ence of  the  jury.  No  request  was  made  to  have  the  jury  removed, 
and  no  ruling  was  made  on  that  subject ;  and  besides,  this  was 
not  evidence  that  required  a  preliminary  hearing  to  determine  its 
admissibility,  and  does  not  fall  within  the  rule  laid  down  in  Hall 
v$.  State,  65  Oa.,  88,  and  in  McDonald  vs.  Staie^  72  (?a.,  65. 

7.  Newly  discovered  evidence,  the  only  object  of  which  is  to  impeach 
a  witness  for  the  state,  will  not  cause  a  new  trial. 

November  11, 1S84. 

Evidence.    Criminal  Law.    Jury  and  Jurors.    Practice 
in  Supreme  Court.    Presumptions.    Res  geatce.    Newly 
Discovered  Evidence.  Before  Judge  Branham.    Polk  Su 
perior  Court.    February  Adjourned  Term,  1884. 

In  this  case,  the  charge  of  the  court  and  the  decision 
sufficiently  report  the  points  made.  The  charge  was  as 
follows : 

*'  (Gentlemen  of  the  Jury— Under  our  Code,  the  punishment  of  a  per- 
son convicted  of  murder  shall  be  de^th,  but  may  be  confinement  in 
the  penitentiary  for  life  in  the  following  cases :  If  the  jury  trying  the 
case  shall  so  recommend,  or  if  the  conviction  is  fou'.ided  solely  on 
circumstantial  testimony,  the  presiding  judge  may  sentence  to  con- 
finement in  the  penitentiary  for  life.  In  the  former  case,  it  is  not  dis- 
cretionary with  the  judge ;  in  the  latter,  it  is.  If  you  should  find  the 
defendant  guilty  generally  under  the  in  lictment,  it  would  subject 
him  to  capital  punishment.  If  you  should  find  the  defendant  guilty, 
and  add  to  your  verdict,  *and  we  recmomend  that  the  defendant  be 
imprisoned  in  the  penitentiaiy  for  life,'  it  would  bo  obligatory  on 
the  court.  I  would  be  obliged  to  conform  to  your  recommendation, 
and  could  not  sentence  the  defendant  to  capital  punishment. 

"You  are  the  judges  of  the  law  and  facts.  You  take  the  law  from 
the  court  and  the  facts  from  the  witnesses,  apply  one  to  the  other,  and 
weigh  them,  and  make  up  a  general  verdict  accordingly. 
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'^In  all  criminal  cases,  the  defendant  has  the  right  to  make  his  state- 
ment to  the  jury,  not  on  oath ;  and  you  are  authorized  to  give  to  it, 
or  any  part  of  it,  just  such  force  as  you  see  proper.  You  may  believe 
it  in  part,  you  may  reject  it  in  part ;  you  may  believe  it  altogether  in 
preference  to  the  sworn  testimony  in  the  case,  or  you  may  reject  it 
altogether.  The  language  of  the  law  is  that  you  may  do  either  one 
or  the  other  of  those  things ;  not  that  you  must  do  it.  You  are  to 
give  to  it  just  such  force  as  you  see  proper  to  give  it,  or  as  you  see 
proper  to  give  any  part  of  it. 

"In  all  criminal  cases,  the  defendant's  guilt  must  be  established  be- 
yond a  reasonable  doubt.  The  doubt  must  be  pertinent  to  the  matter 
in  issue.  It  must  arise  out  of  the  evidence,  or  for  the  want  of  suffi- 
cient evidence.  Juries,  in  their  judgment  in  criminal  cases,  occupy 
the* same  position  as  other  searchers  after  such,  with  but  one  excep" 
tion :  the  presumption  is  in  favor  of  innocence,  and  the  guilt  of  the 
defendant  must  not  be  doubtful;  but  the  rules  of  belief  and  the 
grounds  of  confidence  are  the  same  as  in  other  cases,  and  the  princi- 
ples of  common  sense  arc  just  as  controlling  as  in  other  cases.  If, 
after  you  have  examined  all  the  evidence  in  this  case  and  the  state- 
ment of  the  defendant,  your  minds  are  unsatisfied,  unsettled,  waver- 
ing, and  you  cannot,  as  honest  men,  viewing  this  transaction  as  you 
do  any  other  ordinary  transaction,  come  to  a  conclusion,  beyond  a 
reasonable  doubt,  that  the  defendant  is  guilty,  you  ought  to  acquit 
him ;  but  if  the  evidence  shows,  beyond  a  reasonable  doubt,  that  the 
defendant  is  guilty,  it  is  your  duty  to  convict  him. 

''In  so  far  as  the  guilt  of  the  defendant  depends  on  circumstantial 
evidence  alone,  the  rule  is  that  each  separate  fact  or  link  which  goes 
to  make  up  the  chain  of  circumstances  from  which  the  deduction  of 
guilt  is  sought  to  be  drawn  must  be  clearly  proven,  and  a  fact  not 
clearly  proven  should  not  be  considered  as  a  part  of  the  chain  of  cir* 
cumstances,  but  should  be  rejected  by  the  jury ;  and  the  circumstan- 
ces proven  must  not  only  be  consistent  with  the  defendant's  guilt, 
but  they  must  exclude  every  other  reasonable  hypothesis  than  that 
of  the  defendant's  guilt. 

**Now  if  any  one  or  more  circumstances  relied  on  by  the  state  are 
not  clearly  proven,  and  for  this  reason  you  reject  one  or  more  of  the 
circumstances  rehed  on,  then  you  will  inquire  whether  the  remain- 
ing circumstances  proven,  if  they  are  clearly  proven,  are  consistent 
with  the  defendant's  guilt,  and  inconsistent  with  any  other  reasona- 
ble hypothesis  than  that  of  the  defendant's  guilt.  All  essential  facts 
and  circumstances  necessary  to  show  the  commission  of  the  crime, 
and  to  connect  the  defendant  therewith  as  the  party  committing  the 
act,  must  bo  proven. 

*'If  a  witness  knowing-y  swears  to  a  falsehood  in  one  particular,  he 
is  imworthy  of  belief  in  any  particular.  If  he  swears  to  a  falsehood 
by  mistake,  it  goes  to  his  credit. 
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"In  case  there  is  a  conflict  of  testimony,  if  you  can  reconcile  it  upon 
any  reasonable  theory,  so  as  to  make  all  the  witnesses  speak  the  truth 
and  impute  perjury  to  no  one,  it  is  your  duty  to  do  so.  But  if  you 
cannot  so  reconcile  the  testimony,  you  are  to  believe  that  which  is 
the  most  reasonable  and  credible  to  you.  In  reaching  your  conclu- 
sion, you  will  not  view  detached  portions  of  the  testimony  alone,  but 
look  at  the  whole  of  it,  and  consider  it  all ;  consider  the  testimony  of 
all  the  witnesses  sworn  in  the  case;  the  state  of  feeling  of  the  wit- 
nesses ;  the  relationship,  or  the  absence  of  relationship,  of  each  of  the 
witnesses  to  any  of  the  parties  to  or  connected  with  the  transaction ; 
the  interest  or  want  of  interest  on  the  part  of  any  witness  sworn,  if 
any  such  things  exist;  the  manner  of  the  witnesses  on  the  stand; 
the  character  of  each  witness  and  his  opportunity  to  know  the  facts 
about  which  he  testifies.  And  you  will  also  consider  the  statement 
of  the  defendant,  the  dying  declarations  of  the  deceased,  and  his 
statements  made  immediately  after  it  is  said  he  was  shot,  under  the 
rule  which  I  shall  hereafter  give  you  in  charge. 

"A  witness  maybe  impeached  by  disproving  the  facts  testified  to  by 
the  witness,  or  by  proof  of  contradictory  statements  previously  made 
by  the  witness  as  to  matters  relevant  to  his  or  her  testimony  and  to 
the  case,  or  by  evidence,  or  to  the  general  bad  character  of  the  wit- 
ness. 

"An  impeached  witness  may  be  sustained  by  proof  of  general  good 
character,  the  effect  of  the  evidence  to  be  determined  by  the  jury. 
The  jury  may  consider  the  evidence  of  an  impeached  witness,  espe- 
cially if  it  is  in  harmony  with  the  truth  and  corroborated  by  other 
testimony ;  and  although  a  witness  may  be  impeached  by  other  wit- 
nesses, and  may  not  be  afterwards  corroborated,  yet  it  is  a  question 
for  the  jury  to  determine  whether  the  impeachment  of  the  witness 
has  been  successful,  and  whether  the  witness  is  to  oe  believed:  As  to 
how  far  the  credit  of  an  impeached  witness  may  be  restored  depends 
much  upon  the  nature  as  well  as  the  extent  of  the  corroborating  tes- 
timony, and  whether  they  are  corroborated  as  to  the  main  rather 
than  as  to  the  immaterial  facts.  You  are  the  exclusive  judges  of  the 
weight  of  the  evidence  and  the  credibility  of  the  witnesses  sworn  on 
the  trial.  And  you  are  authorized  to  take  into  consideration  the  testi- 
mony of  all  the  witnesses  pro  and  con  as  to  the  general  character  of 
any  witness  sworn  in  the  case,  in  connection  with  all  the  evidence 
before  you,  in  deciding  whether  such  witness  has  been  impeached  or 
sustained,  and  what  weight  or  credit  you  will  give  to  his  or  her  testi- 
mony. And  you  are  authorized  to  take  into  consideration  the  testi- 
mony of  all  the  witnesses  pro  and  con  as  to  the  general  cliaracter  of 
the  deceased,  Dick  Ratchford,  in  connection  with  all  the  evidence  in 
the  case,  in  deciding  what  credit  and  weight  you  will  give  to  his  dying 
declarations,  and  to  any  statements  he  may  have  made  inmiediately 
after  he  was  shot.    The  same  rules  which  apply  to  the  impeachment 
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of  witnesses,  to  sustaining  and  corroborating  them,  apply  with  equal 
force  to  the  deceased,  Dick  Ratchford's  dying  declarations  and  state- 
ments ;  for  his  dying  declarations  and  statements,  admitted  in  evi- 
dence as  a  part  of  the  res  gestx,  stand  upon  the  same  plane  that  they 
would  occupy  if  they  had  been  sworn  to  in  open  court.  Tou  are  the 
exclusive  judges  of  the  weight  and  credit  of  Ratchford's  dying  decla- 
rations, and  of  any  statements  he  may  have  made  immediately  after 
he  was  shot. 

"Some  testimony  has  been  admitted  in  reference  to  what  the  wit- 
ness, Mrs.  Wood,  is  alleged  to  have  said,  on  the  commitment  trial, 
of  the  defendant,  about  her  husband's  coming  to  Cedartown  on  the 
day  of  the  homicide.  What  Mrs.  Wood  said  in  relation  to  this  iso- 
lated fact  was  not  material  to  the  issue,  unless  the  movement  of  her 
husband  on  that  day  was,  in  some  way  or  other,  connected  with  the 
crime ;  and  a  contradictory  statement  as  to  that  matter  alone  would 
not  of  itself  be  sufficient  to  impeach  her,  unless  the  movement  of 
her  husband  was  on  that  day,  in  some  way  or  other,  connected  with 
the  crime. 

"Declarations  accompanying  an  act,  or  so  nearly  connected  there* 
with  in  time  as  to  be  free  from  all  suspicion  of  device  or  afterthought, 
are  admissible  in  evidence  as  part  of  the  ret  getUe. 

"What  the  deceased  said,  if  anything,  immediately  after  he  was  shot, 
if  it  sprung  out  of  the  main  transaction  and  elucidates  it,  was  volun- 
tary and  spontaneous,  and  made  at  a  time  so  nearly  connected  there, 
with,  and  under  such  circumstances  as  to  be  free  from  all  suspicion 
of  device  or  afterthought,  is  competent  evidence,  and  shall  be  con- 
sidered by  the  jury,  in  connection  with  all  the  other  evidence  in  the 
case,  in  making  up  their  verdict  If  what  the  deceased  said,  if  he 
said  anything,  was  not  said  immediately  after  he  was  shot,  or  at 
a  time  so  nearly  connected  therewith ;  if  it  was  not  voluntary  and 
spontaneous,  and  made  under  such  circumstances  as  to  be  free  from 
all  suspicion  of  device  or  afterthought,  it  would  not  be  competent 
evidence,  and  it  should  not  be  considered  by  the  jury,  but  it  should 
be  rejected  and  treated  as  no  part  of  the  evidence. 

"D^ing  declarations,  made  by  any  person  in  the  article  of  death,  who 
is  conscious  of  his  condition,  as  to  the  cause  of  his  death,  and  the  per- 
son who  killed  him,  are  admissible  in  evidence  in  a  prosecution  for 
the  homicide. 

"As  to  any  dying  declarations,  you  are  to  determine,  before  you  are 
authorized  to  consider  them  as  a  part  of  the  evidence  in  the  case, 
whether  such  declarations  were  conscious  utterances  of  the  deceased 
made  in  the  apprehension  and  immediate  prospect  of  death,  and  in 
the  article  of  death.  If  they  were  so  made,  then  they  stand  on  the 
same  plane  of  solemnity  as  statements  made  under  oath,  and  yoa 
would  be  authorized  to  consider  such  declarations,  so  far  as  they  re- 
late to  the  cause  of  his  death,  and  the  person  who  killed  him,  as  a 
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part  of  the  evidence,  in  connection  with  all  the  other  evidence  in  the 
case,  in  making  up  your  verdict. 

"Dying  declarations  should  he  received  and  considered  by  the  jury 
with  great  caution.  If  such  declarations  were  made,  it  is  your  duty 
to  consider  the  character  of  the  deceased,  all  the  circumstances  under 
which  they  were  made,  the  mental  and  physical  condition  of  the  de- 
ceased at  the  time,  whether  the  deceased  stated  a  mere  conclusion  ol 
his  own  mind  or  the  facts  of  the  case,  whether  his  statement  was 
full  or  only  a  partial  one,  and  after  considering  all  the  attending  cir- 
cumstances, determine  for  yourselves  the  credibility  and  weight  of 
this  part  of  the  testimony. 

"The  defence  of  alibi  rests  on  the  proposition  that  it  was  impossible 
for  the  prisoner  to  have  been  at  the  scene  of  the  crime,  because  he  was 
elsewhere.  Unless  he  makes  out  the  impossibility  to  the  reasonable 
satisfaction  of  the  jury,  his  defense,  so  far  as  this  feature  of  it  is  con- 
cerned, is  a  failure.  The  proof  must  have  such  range  as  to  time  and 
place  that  it  would  be  out  of  the  power  of  the  prisoner  to  have  been 
where  the  proof  of  dlibi  places  him  and  also  at  the  scene  of  the  crime. 
II  the  defendant  has  submitted  proof,  which  you  find  under  the  rule 
to  be  insufficient  to  establish  an  cdibi  as  such,  still  the  proof  submit- 
ted on  this  branch  of  the  case  may  be  considered  by  the  Jury,  in  con- 
nection with  all  the  other  evidence  in  the  case,  in  deciding  whether 
the  defendant's  guilt  has  been  established  beyond  a  reasonable  doubt ; 
for  you  are  to  consider  all  the  evidence  before  you  in  making  up  your 
verdict. 

"Confessions  of  guilt  should  be  received  with  great  caution.  A  coi^ 
fession  alone,  uncorroborated  by  other  evidence,  will  not  justify  a 
conviction ;  but  a  confession,  corroborated  by  a  credible  witness,  or 
by  other  satisfactory  circumstances,  would  justify  a  conviction.  You 
will  find  whether,  from  the  evidence,  any  confession  or  confessions 
were  made  by  the  defendant.  See  what  he  said,  what  words  wove 
used,  under  what  circumstances  they  were  used,  and  to  what  they 
related,  and  what  the  defendant  meant  thereby.  Consider  what  was 
said  by  thd  defendant,  if  anything  was  said,  with  great  caution,  in 
connection  with  all  the  other  evidence,  &nd  determine  for  yourselves 
the  value  and  weight  thereof. 

"Murder  is  the  unlawful  killing  of  a  human  being,  in  the  peace  of 
the  state,  by  a  person  of  sound  memory  and  discretion,  with  malice 
aforethought,  either  express  or  implied. 

"Express  malice  is  that  deliberate  intention  unlawfully  to  tftke  aWay 
the  life  of  a  fellow  creature,  which  is  manifeeted  by  external  circum- 
stances capable  of  proof. 

"Malice  shall  be  implied  where  ho  considerable  provocation  ap- 
pears, and  where  all  the  circumstances  of  the  killing  show  an  aban^ 
doned  and  malignant  heart. 

"If  the  defendant  unlawfully,  with  malice  aforethought,  either  ^x- 
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press  or  implied,  shot  and  killed  the  deceased,  he  would  be  guilty.  If 
he  did  not  so  shoot  and  kill  him,  he  would  not  be  guilty. 

"The  court  does  not  express  or  intimate  any  opinion  as  to  what  has, 
or  has  not,  been  proven.  You  will  take  into  consideration  all  the 
evidence  before  you,  and  determine  therefrom  whether  the  defendant 
is  guilty  or  not  guilty  of  the  crime  charged  in  the  bill  of  indictment. 

**The  form  of  your  verdict  will  be,  as  you  find  the  facts,  either,  *We, 
the  jury,  find  the  defendant  guilty,'  which  would  subject  him  to 
capital  punishment ;  or,  'We,  the  jury,  find  the  defendant  guilty,  and 
recommend  that  he  be  imprisoned  in  tho  penitentiary  for  life' — in 
that  event  the  defendant  could  not  bo  executed ;  or,  'We,  tho  jury, 
find  the  defendant  not  guilty.'  • 

"You  may  retire  and  make  up  your  verdict." 

IvT  F.  Thompson  •  James  Glenn,  for  plaintiff  in  error. 

C.  Anderson,  attorney  general;  J.  I.  Wright*  solicitor 
general,  by  T.  W.  Alexander,  for  the  state. 

Hall,  Justice. 

George  Kirk  was  indicted,  tried  and  found  guilty  of  the 
murder  of  Dick  Ratchford,  at  the  August  adjourned  term, 
1883,  of  Polk  superior  court,  and  was  sentenced  to  impris- 
onment in  the  penitentiary  for  life,  in  accordance  with  the 
recommendation  of  the  jury  that  passed  upon  his  case. 
He  made  a  motion  for  a  new  trial  on  various  grounds, 
which  was  overruled,  and  the  case  is  here  upon  a  bill  of 
exceptions  and  writ  of  error,  to  review  the  judgment  over- 
ruling this  motion. 

1.  We  cannot  say,  after  a  careful  review  of  this  testi- 
mony and  an  able  and  exhaustive  argument  upon  the 
question,  that  there  was  not  sufficient  evidence  to  sustain 
the  verdict  of  the  jury,  or  that  it  was  contrary  to  law.  The 
experienced  and  able  judge  who  presided  at  the  trial  was 
satisfied  with  the  result,  and  seems  to  have  exercised  the 
discretion  vested  in  him  by  law  with  becoming  care  and 
prudence.  We  can  perceive  nothing  that  should  lead  to 
the  conclusion  that  it  had  been  abused,  and  are  therefore 
precluded,  under  the  many  rulings  of  this  court,  from  in- 
terposing to  control  it. 
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2.  Complaint  is  made  in  the  3d  ground  of  the  motion 
for  a  new  trial,  that  the  court  committed  error  in  admitting 
in  evidence,  over  defendant's  objection,  a  bill  of  indictment 
against  the  accused  for  retailing  liquor  without  a  license, 
on  which  the  names  of  Dick  Ratchford,  the  deceased,  and 
Ailsey  and  Anna  Ratchford  were  marked  as  witnesses. 
The  ground  of  objection  to  this  testimony  is  not  disclosed 
by  the  record,  and  this,  of  itself,  would  be  sufficient  cause 
for  refusing  to  consider  it  here.  The  decision  complained 
of  is  pointed  out,  but  the  error  in  it  is  not  plainly  specified. 
General  objections  to  testimony  make  no  questions  upon 
which  this  court  is  required  to  pass.  Apart  from  this, 
however,  we  can  discern  good  reason  for  the  admission  of 
this  evidence.  It  furnished  a  motive  for  connecting  the 
accused  with  the  commission  of  this  crime,  and. corrobo- 
rated a  portion  of  the  dying  declaration  of  the  man  who 
had  been  slain,  in  which  he  said,  "  that  true  bill  was  the 
cause  of  his  being  killed." 

3.  The  4th  and  8th  grounds  of  the  motion  relate  to  the 
jury  being  left  alone  and  unattended  by  the  bailiff  in  the 
streets  of  Cedartown,  while  he  went  on  an  errand  for  one 
of  them  to  the  courthouse.  He  was  absent  from  them  only 
two  or  three  minutes,  and  during  that  interval,  it  is  charged 
that  a  portion  of  them  separated  from  their  fellows.  This 
occurred  pending  the  trial.  The  fact  of  their  separation 
and  of  the  bailiflPs  tailure  to  attend  them  is  made  to  appear, 
and  generally  the  presumption  that  it  was  detrimental  to 
the  accused  would  prevail,  and  would  necessitate  the 
grant  of  a  new  trial.  In  this  instance,  however,  the  facts 
were  discovered  by  two  of  the  counsel  of  the  defendant  dur- 
ing the  progress  of  the  trial,  and  at  the  time  of  their  occur- 
eni^e,  and  they  failed  to  bring  them  to  the  notice  of  the  court 
until  the  conclusion  of  the  case,  and  until  a  motion  for  a. 
new  trial  was  made.  That  such  an  omission  is  fatal  to  • 
this  ground  of  the  motion  has  been  often  decided.  C(m- 
non  V8.  Bullock^  26  Oa.^  432;  Carter^ a  case,  56  jW.,  467; 
EberJkarfa  case,  47  Id.^  607. 
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In  connection  with  the  foregoing,  we  will  consider  the 
farther  irregularity  complained  of,  that  the  bailiff  slept  in 
the  room  with  the  jury  each  night  they  were  out  during 
the  trial.  It  does  not  appear  from  the  record  that  they 
were  out  at  night  after  the  judge's  charge  was  given  to 
them  and  while  they  were  deliberating  upon  their  verdict, 
or  that  the  bailiff  was  in  their  room  during  their  delibera- 
tions ;  neither  does  it  appear  that,  when  he  was  there,  he 
conversed  with  them  upon  the  case  or  upon  any  other  sub- 
ject contrary  to  his  sworn  duty,  and  without  affirmative 
evidence  to  either  of  these  facts,  it  would  be  going  too  far 
to  hold  that  this  was  cause  for  setting  aside  the  verdict 
and  ordering  another  hearing.  The  decisions  of  this  court 
have  never  gone  to  this  length.  DayaVs  case,  70  Oa,^  136, 
161,  in  which  the  previous  decisions  upon  this  question 
are  examined  and  approved.  It  would  violate  all  princi- 
ple to  presume,  in  the  absence  of  proof  to  that  effect,  that 
an  officer  of  the  law,  however  humble  his  station,  had 
acted  in  violation  of  his  sworn  duty ;  unless  proved  to  the 
contrary,  it  will  always  be  presumed  in  his  favor  that  he 
has  discharged  his  duty.  Code,  §§8752,  8763,  3784.  All 
officers  are  presumed  to  have  discharged  their  sworn  offi- 
cial duties.  1  Kelly,  3  ;  86  Oa.^  442 ;  39  Id.,  22.  Besides, 
there  are  affidavits  of  jurors  repelling  any  presumption 
that  arises  from  the  alleged  misconduct  of  the  bailiff  in 
this  particular ;  in  these  it  is  shown  that  no  one  conversed 
with  them  about  the  case. 

While  it  is  essential  to  the  protection  of  the  accused 
to  require  a  strict  performance  of  duty  from  sheriffs  and 
bailiffs  charged  with  the  custody  of  Junes  in  this  respect, 
yet  it  would  defeat  the  ends  of  justice  to  interpose  for  ev- 
ery trifling  and  immaterial  irregularity  of  conduct  in  this 
regard  and  make  a  pretext  for  setting  aside  verdicts.  To 
this  length  we  are  not  disposed  to  go. 

.4.  The  6th  ground  of  the  motion  for  a  new  trial  com- 
plains of  the  admission  of  a  bill  of  indictment  against  one 
Wiley  Aired,  who  was  not  a  pftrty  or  witness  in  this  case, 
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but  who  was  a  brother-in-law  of  the  defendant,  and  on 
which  the  name  of  the  deceased,  Dick  Ratchford,  was  en- 
dorsed as  a  witness.  What  the  objection  to  the  admission 
of  this  evidence  was  does  not  distinctly  appear,  but  we  are 
authorized  to  infer  from  the  facts  that  it  was  objected 
to  because  it  was  irrelevant;  and  while  we  are  not  pre- 
pared to  say  that  this  objection  might  not  possibly  have 
been  good,  yet  it  appears  that  the  evidence,  after  being 
admitted,  was  withdrawn  from  the  jury,  and  it  must  be 
presumed,  in  the  absence  of  a  contrary  averment,  that  it 
was  not  afterwards  insisted  upon  or  alluded  to,  and  that 
its  withdrawal  was  accompanied  wiih  proper  instructions 
from  the  court  in  relation  to  the  right  of  the  jury  to  attach 
importance  to  it.  Under  these  circumstances,  it  is  not  an 
indispensable  presumption  that  its  temporary  admission 
was  injurious  to  the  defendant. 

5.  The  next  exception  to  the  ruling  of  the  court  is  em- 
bodied in  the  next  ground  of  the  motion  for  a  new  trial^ 
and  relates  to  the  testimony  of  Ailsey  Ratchford,  which 
was  admitted  over  the  general  objection  of  the  defendant, 
who  swore,  "  that  as  she  was  towards  Dick,"  immediately 
after  he  was  shot,  as  we  must  conclude  from  its  connection 
with  other  facts  in  proof,  ^^  she  halloed  and  asked  him 
what  was  the  matter,  who  had  shot  him,  and  he  answered 
€teorge  Kirk ;"  and  this  he  repeated  after  she  got  to  him. 
This  testimony  was  so  nearly  coincident  in  point  of  time 
with  the  shooting,  as  to  form  a  part  of  the  transaction^ 
and  was  admissible  as  a  portion  of  the  res  gestcs.  The 
Augusta  Fact'try  vs.  Barnes^  72  Oa.<f  217.  Besides, 
it  was,  when  first  offered,  ruled  out,  and  was  after- 
wards admitted,  to  corroborate  the  dying  declarations  of 
the  deceased.  That  it  had  this  effect,  we  think,  is  evident; 
but  we  are  of  opinion  that  it  should  have  been  admitted 
when  originally  tendered.  It  was  proper  both  as  part  of 
the  res  gestm  and  as  corroborative  of  the  dying  declarations. 
^  6.  There  is  nothing  in  the  grounds  taken  in  the  motion 
in  relation  to  permitting-the  counsel  to  discuss  objections 
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to  evidence  in  the  presence  of  the  jury.  No  request  was 
made  to  have  the  jury  removed,  and  the  court  made  no 
ruling  upon  this  subject.  This  was  not  evidence  that  re- 
quired a  preliminary  hearing  to  determine  its  admissibility, 
and  does  not  fall  within  the  rule  laid  down  in  HalVa  case, 
65  6^a.,  36,  and  followed  in  McDonald  vs.  The  StatSj  72 
Ga*j  55. 

7.  The  newly  discovered  evidence,  as  set  forth  in  the 
aflSdavit  of  Lazarus  Powell,  could  not  authorize  the  grant 
of  a  new  trial.  Its  only  object  being  to  impeach  one  of 
the  state's  witnesses  by  contradictory  statements  made  by 
her  since  the  trial.     DoyaVs  case,  ut  supra. 

Judgment  affirmed. 


—     ,  The  City  op  Atlanta  vs.  Brown. 

73    630 

108    792| 

73  tt»)  1,  Where  a  recovery  was  had  against  a  city  for  an  injury  to  a  passen- 

ger walking  over  a  rough  place  in  its  sidewalk,  the  fact  that  the 

,  presiding  judge,  in  the  order  overruling  a  motion  for  a  new  trial, 
stated  that,  "  in  his  judgment  the  alleged  injury  was,  or  should 
not  be  an  actionable  defect ;  as  to  require  the  city  to  remedy  such 
slight  imperfections,  would  be  to  impose  upon  it  an  extraordinary 
degree  of  diligence ;  but  as  he  had  fully  and  fairly  charged  the 

.  jury  as  to  the  defect  being. actionalide,  and  they,  having  found  in 
favor  of  the  plaintiff  on  that  question,  he  felt  that  he  should  not 
disturb  thi  ir  verdict,'*  did  not  render  his  refusal  of  a  new  triri  an 
improper  use  of  his  discretion. 

(aA  Discretion  in  refusing  a  new  trial  should  not  be  arbitrarily  exei^ 
cised,  but  in  case  of  preponderance  of  evidence,  this  court  has 
never  controlled  the  discretion  of  the  lower  court  in  granting  or 
refusing  a  new  trial. 

2.  It  is  somewhat  uncertain  whether  the  plaintiff  was  asked  as  to 
statements  made  elsewhere  by  her,  conflicting  with  the  evidence 
she  gave  on  the  trial,  for  the  purpose  of  impeaching  her,  or  whether 
such  statements  were  treated  as  admissions  against  her  interest; 
but  it  is  evident  that  they  were  used  for  the  latter  purpose,  and 
there  was  no  error  in  charging  that  admissions  should  be  scanned 

-  with  care  and  received  wiUi  caution,  and  that  the  jury  should  look 
to  the  circumstances  under  which  they  were  made,  and  ascertain 
whether  they  were  freely,  voluntarily  and  nnderstandlngly  made* 
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(a.)  If  the  statements  were  resorted  to  for  the  Qole  purpose  of  im- 

ixiachment,  they  could  be  used  for  nothing  else. 
(b.)  If  the  charge  of  the  court  was  not  sufficiently  full,  his  attention 

should  have  been  called  thereto,  and  a  fuU&r  charge  requested. 
3.  Although  a  charge,  when  taken  alone,  may  seem  objectionable, 

yet,  if  read  in  connection  with  the  entire  charge,  it  is  full  and  fair, 

it  will  not  require  a  new  triaL 

January  21, 1885. 

New  Trial.  Charge  of  Court.  Practice  in  Supreme 
Court.  Admission.  Before  Judge  Dorset.  City  Court 
of  Atlanta.     March  Term,  1 884. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  the  grounds  of  the  motion  for  new  trial 
were  as  follows : 

(1)  to  (3.)  Because  the  verdict  was  contrary  to  law> 
evidence  and  the  charge  of  the  court. 

(4.)  Because  the  court  erred  in  the  following  charge  to 
the  jury,  upon  the  contradictory  statements  of  plaintiflF 
and  her  mother  to  Mrs.  Lee  Brown  as  to  treading  and 
slipping  on  a  banana  peeling  being  the  cause  of  her  fall, 
and  plaintiff's  saying  to  Mrs.  Lee  Brown,  that  she  didn't 
object  to  getting  a  fall,  so  as  to  make  money  out  of  the 
city :  ^'The  law  says  that  admissions  must  be  scanned  with 
care  and  received  with  caution.  You  have  heard  the  evi- 
dence on  that  subject.  The  circumstances  under  which 
they  were  made  you  are  to  judge  of;  whether  they  were 
made  understandingly  ;  whether  or  not  the  party  alleged 
to  have  made  them  understood  what  they  were.  You  will 
look  at  all  the  circumstances ;  if  they  were  freely,  and  un- 
derstandingly, and  voluntarily  made,  why  they  would  be 
entitled  to  such  credit  as  you  will,  in  your  judgment,  see 
fit  to  give  them." 

(5.)  Because  the  court  erred  in  the  following  charge  to 
the  jury :  "  If  you  should  further  believe  from  the  evi- 
dence that  said  injury  to  the  plaintiff  was  an  accident, 
and  that  the  negligence  of  the  city  in  no  wise  contributed 
to  such  injury,  then  you  should  find  a  verdict  for  the  de- 
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fendant," — error  being  assigned  on  the  clause,  "  and  the 
negligence  of  the  city  in  nowise  contributed  to  such  in- 
jury." 

The  motion  was  overruled,  and  defendant  excepted. 

W.  T.  Newman  ;  E.  A.  Anqier,  for  plaintiflF  in  error. 
Hoke  &  Burton  Smith,  for  defendant. 
Hall,  Justice. 

The  plaintiff  brought  suit  to  recover  damages  from  the 
city  of  Atlanta  for  a  personal  iiyury,  which  she  alleged  was 
done  her  by  reason  of  a  fall,  while  she  was  walking,  with  all 
care  and  caution,  on  the  north  side  of  East  Mitchell  street  in 
said  city ;  that  this  fall  was  on  a  rough  sidewalk,  which  had 
been  made  of  bricks,  and  in  consequence  of  the  rough  and 
broken  condition  of  the  same  and  the  steep  grade  of  an  ad- 
joining stone  pavement ;  that  the  bricks  which  composed 
the  said  sidewalk  had  been  torn  up  and  loosened  from  their 
positions,  and  it  was  in  an  unsafe  condition ;  that  the  city, 
though  knowing  at  that  time,  and  previous  thereto,  the  con- 
dition of  the  sidewalk,  had,  through  gross  negligence,  failed 
to  repair  it,  so  as  to  make  it  a  reasonably  safe  way  for  per- 
sons to  pass  over.  The  jury  found  a  vecdiot  for  the  plaintiff, 
assessing  her  damages  at  $500. 

The  defendant  moved  for  a  new  trial, on  various  grounds, 
which  was  refused  by  the  court.  The  judge  stated  in  the 
order  overruling  the  motion,  "That,  in  his  judgment,  the 
alleged  defect  was,  or  should  not  be  an  actionable  defect; 
as  to  require  the  city  to  remedy  such  slight  imperfections 
in  the  side  walks,  would  be  to  impose  upon  it  an  extraordi- 
nary degree  of  diligence,  but  as  he  had  fully  and  fairly 
charged  the  jury  as  to  the  defect  being  actionable,  and  they 
having  found  in  favor  of  the  plaintiff  on  that  question,  he 
felt  that  he  should  not  disturb  their  verdict." 

1.  It  is  insisted  that  this  was  not  an  untramelled  and 
free  exercise  of  the  judge's  discretion ;  that  to  refuse  the 
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motion,  with  such  impressions  resting  upon  his  mind,  was 
a  virtual,  if  not  actual,  abuse  of  such  discretion.    To  this, 
however,  we  do  not  assent ;  it  seenis  to  us  that  it  does 
not  amount  to  an  abuse,  but  is  rather  a  reluctant  forbear- 
ance to  exercise  his  discretion,  although  strongly  inclined 
to  do  so,  in  favor  of  the  defendant.     Upon  the  whole,  he 
concluded  to  let  the  verdict  stand,  and  we  are  to  look 
to  this  conclusion  as  the  exercise  of  his  discretion,  rather 
than  to  the  reasons  that   led    him   to  hesitate,  before 
interfering  with  the  finding  of  the  jury.    A  new  trial 
was  granted  by  the  judge  of  the   lower  court  in  The 
City  of  Atlanta  vs.  Bellamy^  73  Oa.  420,  and  we  refused 
to    interfere,    although    we    were    well    satisfied    that 
the  verdict  was  supported  by  the  law,  and  was  in  accord- 
ance with  the  decided  weight  of  the  evidence.    Had 
we  been  on  the  jury,  we  would  have  returned  tho  same 
verdict,  but  as  the  discretion  to  grant  or  refuse  the  new 
trial  was  in  the  presiding  judge,  and  we  differed  with  him 
only  as  to  the  propriety  of  its  exercise,  even  in  that  ex- 
treme case  we  could  not  say  that  it  had  been  palpably 
abused,  and  did  not  feel  authorized  to  interpose.  We  could,, 
perhaps,  interfere  with  more  propriety  in  a  case  where 
the  verdict  was  decidedly  and  strongly  against  the  weight 
of  evidence  and  a  new  trial  had  been  refused,  than  in  one 
where,  under  such  circumstances,  it  had  been  granted. 
There  are  .eertainly  decisions  justifying  interference  in  the 
case  suggested.    87  Oa.^  657;  85  7rf.,  271.    Discretion  in 
refusing  a  new  trial  should  not  be  arbitrarily  exercised. 
54  7<i,  224;  81  Id.,  865  ;  80  M,  212.  But  in  cases  of  a  pre- 
ponderance of  evidence,  this  court  has  never  controlled  the 
discretion  of  the  lower  court  in  granting  or  refusing  a  new 
trial.     Code,  §§3718,  8717,  and  citations.    Yielding  our 
hearty  assent  to  this  rule,  we  must  decline  to  interfere 
with  the  exercise  of  discretion  in  refusing  a  new  trial  in 
this  instance.    The  evidence  here  is  conflicting  upon  tho 
main  points  in  controversy,  and  when  closely  scrutinized^ 
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is  as  much,  or  perhaps  more,  in  favor  of  than  against  the 
verdict. 

2.  The  plaintiff  was  examined  as  a  witness,  and  she  was 
asked  as  to  statements  made  elsewhere  conflicting  with 
the  evidence  she  gave  on  the  trial.  It  is  somewhat  uncer- 
tain whether  these  statements  were  relied  on  solely  for 
the  purpose  of  impeaching  her,  or  whether  they  were 
treated  as  admissions  against  her  interest ;  it  is,  however, 
quite  evident  that  they  were  used  for  the  latter  purpose 
and  in  that  light  We  perceive  no  error  in  the  instructions 
given  by  the  court  as  to  the  weight  to  which  they  are 
en'  itled  as  original  evidence.  That  admission  should  be 
scanned  with  care,  and  received  with  caution,  is  beyond 
question,  and  that  the  jury  should  look  to  the  circum- 
stances under  which  they  were  made  and  ascertain  whether 
they  were  freely,  voluntarily  and  understandingly  raade, 
is  equally  clear  and  indisputable.  If  resorted  to  for  the 
sole  purpose  of  impeachment,  they  could  be  used  for 
nothing  else.  7  Oa.^  467,  469,  471;  Smith  vs.  Page^ 
adrrCr^  et  al^  72  Oa.^  539. 

There  was,  therefore,  no  error  in  the  charge  excepted  to 
in  the  4th  grounl  of  tlie  motion  for  a  new  trial.  If  it 
omitted  anything,  the  attention  of  the  judge  should  have 
been  called  to  this  omi^on  and  a  fuller  and  more  ex- 
plicit charge  requested. 

3.  The  fifth  ground  of  the  motion  makes  tho  only  other 
exception  which  requires  notice.  The  court  charged  the 
jury,  "if  they  should  believe  from  the  evidence  that  the 
plaintiff's  injury  was  the  result  of  an  accident,  and  that 
the  negligence  of  the  city  in  nowise  contributed  thereto, 
then  they  should  find  for  the  defendant."  Exception  is 
taken  to  the  qualification  contained  in  the  words,  "  and 
that  the  negligence  of  the  city  in  nowise  contributed  to 
such  injury."  Standing  alone  and  disconnected  from  other 
portions  of  the  charge,  there  would  be  much  force  in  this 
objection,  as  the  latter  part  of  it  is  apparently  inconsist- 
ent with  and  contradictory  of  the  former,  but  when  read 
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in  connection  with  the  entire  charge,  which  was  fully  as 
favorable  as  the  defendants  could  have  asked,  the  excep- 
tion is  altogether  untenable,  and  can  be  sustained,  if  at 
all,  only  by  giving  to  the  terra  *'  accident"  its  strict  tech- 
nical and  legal,  rather  than  its  ordinary  and  popular,  sig- 
nification. When  we  consider  the  connection  in  which  it 
occurs,  it  is  evident  that  it  was  used  in  the  latter  sense. 
It  will  be  found  in  the  conclusion  of  the  charge  upon  the 
subject  of  such  negligence  as  would  either  render  or  excuse 
the  defendant  from  liability.  The  judge  immediately  pro- 
ceeds to  charge  the  jury  upon  the  subject  of  "accident," 
in  its  legal  and  technical  sense,  and  instructs  them,  "if 
they  believe  from  the  evidence  that  the  plaintiff  stepped 
upon  a  banana  peeling,  and  this  caused  the  accident  to 
her,  and  that  it  was  the  proximate  and  real  cause  of  the 
inju  y  to  her,  the  city  would  not  be  liable  in  damages. 
But  if,  on  the  other  hand,  the  negligence  of  the  city,  as 
alleged  in  tho  declaration,  caused  it,  and  not  the  act  allud- 
ed to,  the  city,  according  to  other  rules  given  in  charge 
in  reference  to  negligence,  would  be  liable."  No  other 
complaint  than  this  is  made  of  this  charge,  and  we  are 
satisfied  that  this  is  groundless.  Every  other  proposition 
that  it  contains  is  conceded  to  bo  the  law  which  is  appli- 
cable and  pertinent  to  the  fac^a  in  proof,  and  as  the  evi- 
dence is  sufficient  to  authorize  the  verdict,  and  the  judge 
was  content  to  let  it  stand,  we  cannot  do  otherwise  than 
order  the  judgment  affirmed.  This  case  is  almost  identi- 
cal in  its  facts  with  that  of  the  Mayor^  etc^  of  Macon  V8. 
Whitehurst^  as  will  be  seen  from  the  record  in  that  case, 
which  was  affirmed  here  because  there  was  no  abuse  of 
discretion  in  refusing  a  new  trial.  62  Oa.  157. 
Judgment  affirmed. 
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1.  A  principal  is  not  bound  by  the  acts  of  his  agent,  which  are  done 
in  excess  of  his  authority ;  but  if  the  agent  exceeds  his  authority, 
the  principal  cannot  ratify  in  part  and  repudiate  in  part.  He  must 
adopt  cither  the  whole  or  none. 

(a.)  AVhoro  one  gave  to  his  agent  a  letter  of  credit,  whereby  he  en- 
gaged to  honor  drafts  drawn  by  the  agent  "for  cotton  purchased 
at  ruling  market  prices,  with  bills  of  lading  attached,"  the  fre- 
quent payment  of  drafts  without  bills  of  lading  attached  would 
waive  the  necessity  of  attaching  them ;  and  where  the  oft  repeated 
admissions  of  the  principal  were  acted  upon  by  the  vendor,  the 
former  could  not  repudiate  them  to  the  injury  of  the  latter ;  espe- 
cially not,  where  no  previous  notice  had  been  given  of  any  inten- 
tion to  change  the  course  of  the  dealings  between  them. 

(5,)  The  acceptance  of  various  consignments  of  cotton  by  the  defend- 
^mt  raised  a  promise  to  pay  drafts  drawn  on  him  by  his  agent  who 
purchased  the  cotton  for  him,  without  any  written  undertakingso 
to  do,  there  being  no  dispute  that  such  drafts  were  drawn  on  cot- 
ton received  by  ,the  defen4ant,  and  ho  bavi^g  paid  a  number  of 
drafts  so  drawn. 

2.  The  books  of  a  principal,  showing  the  state  of  accounts  between 
him  and  his  agent,  are  inadmissible  against  a  third  party. 

(a.)  In  this  case  no  sufficient  foundation  was  laid  for  the  introduction 
of  books;  they  were  secondary  evidence;  they  related  exclusively 
to  cash  tronsactions,  and  were  not  competent  to  establish  such 
items ;  and  the  facts  sought  to  be  proved,  so  far  as  applicable,  were 
shown  by  higher  and  better  evidence. 

S.  A  letter  of  credit  under  which  drafts  were  drawn  being  set  forth 
according  to  its  effect  in  the  declaration,  it  was  not  necessary  to 
attach  a  copy  thereof. 

4.  Where  the  admission  of  evidence  is  excepted  to,  the  ground  of 
objection  thereto  must  be  stat^,  in  order  to  raise  a  question  for 
,  this  court  to  decide. 
December  2,  1834. 

Principal  and  Agent.  Letter  of  Credit.  Waiver,  Es- 
toppel. Drafts.  Contracts.  Evidence.  Books.  Plead- 
ings. Practice  in  Supreme  Court.  Before  Judge  Evs. 
City  Court  of  Richmond  County.    November  Term,  1883. 

Reported  in  the  decision. 

J.  S.  &  W.  T.  Davidson,  for  plaintiff  in  error. 
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HARPER  &  Bro.,  for  defendant. 
Hall,  Justice. 

By  consent  of  counsel,  this  case  was  tried  by  the  presid- 
ing judge  without  a  jury.  The  court,  npon  the  evidence 
submitted,  gave  judgment  for  the  plaintiff  for  the  amount 
claimed.  The  defendant  moved  for  a  new  trial,  upon  the 
several  grounds  stated  in  the  record ;  the  motion  was  over- 
ruled, and  he  excepted,  and  brought  the  case  to  this  court 
by  writ  of  error.  The  declaration  set  forth  two  drafts 
drawn  by  St.  J.  Armand,  in  favor  of  plaintiff,  on  the  de- 
fendant, to  each  of  which  was  attached  a  bill  of  lading  for 
cotton  shipped  by  Armand  to  defendant,  and  which  had 
been  paid  for  by  plaintiff.  The  defendant  refused  pay- 
ment of  these  drafts  when  presented,  because,  as  he  alleged, 
he  had  neither  money  nor  cotton  in  hand  belonging  to  the 
drawer  to  meet  them,  and  they  were  protested. 

On  the  28th  day  of  September,  1882,  the  defendant  ga^e 
St.  J.  Armand  a  letter  of  credit,  whereby  he  engaged  to 
honor  drafts  drawn  by  him  "  for  cotton  purchased  at  rul- 
ing market  price,  with  bills  of  lading  attached.."  The  drafts 
sued  on  were  dated  respectively  October  30th  and  Novem- 
ber 3d,  1883,  and  were  both  payable  to  the  order  of  plain- 
tiff. When  first  sent  and  presented  for  payment,  they  were 
unaccompanied  by  bills  of  lading,  and  for  this  reason  pay- 
ment was  refused,  and  they  were  returned.  Subsequently 
copies  of  the  bills  of  lading  were  procured  and  attached, 
and  payment  was  again  refused  for  the  reason  first  above 
set  forth.  On  this  letter  of  credit,  Armand  purchased  in 
all  fifty-five  bales  of  cotton,  which  were  forwarded  to  and 
received  by  defendant.  He  drew  for  these  purchases  six- 
teen drafts  on  defendant,  payable  to  the  order  of  plaintiff. 
Fourteen  of  the  drafts  had  no  bills  of  lading  attached,  but 
were,  notwithstanding,  paid  by  the  defendant  without  ob- 
jection. The  plaintiff  advanced  to  Armand,  on  October 
lath,  1882,  five  hundred  dollars  to  purchase  cotton,  and 
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he  drew  on  defendant  for  this  amount;  failing  to  use  this 
money,  or  perhaps  a  portion  of  it,,  in  that  way,  he  returned 
$3')0  of  the  amount  to  plaintiff,  who,  on  the  19th  of  the 
same  month,  paid  it  in  a  check,  which  was  forwarded  to 
defendant  by  Armand,  who,  in  the  letter  conveying  it,  in- 
formed him  that  he  drew  the  §500  to  pay  for  cotton  at  Pen- 
field  and  Wood  vile,  but  did  not  need  that  amount,  so  he  sent 
the  check  for  balance,  as  it  may  bo  presumed  legitimately, 
not  spent  in  the  purchase  of  cotton,  for  in  the  same  letter 
he  informed  him  he  would  send  him  invoice  for  "  some 
cotton"  the  next  ("tomorrow")  morning.  This  draft 
of  $500  was  likewise  paid,  without  objection  by  the  de- 
fendant, on  the  20th  of  October,  1S82.  Subsequent  drafts, 
drawn  respectively  on  October  23d,  24th,  2Gth  and  Novem- 
ber 1st  and  2d,  though  having  no  bills  of  lading  attached, 
were  likewise  paid.  There  is  no  direct  evidence  that  Ar- 
mand improperly  used  that  part  of  the  five  hundred  dol- 
lars advanced  to  buy  cotton,  and  not  repaid  in  the  check 
for  $390  sent  to  defendant,  nor  is  there  anything  in  the 
proof  which  would  authorize  the  inference  that  he  did  so; 
on  the  contrary,  we  think,  from  the  terms  of  the  letter 
transmitting  the  check  and  other  correspondence  with  the 
defendant,  as  well  as  the  attendant  circumstances,  it  is 
mucli  more  probable  that  this  excess  of  $110  was  invested 
in  "  some  of  the  cotton  "  which  was  just  subsequently  for- 
warded and  "invoiced  "to  the  defendant. 

It  is  urged  that  the  plaintiff  was  not  authorized  by  this 
letter  of  credit  to  advance  money  to  Armand  to  buy  cotton ; 
that,  according  to  its  terms,  he  could  only  pay  for  cotton 
after  it  was  purchased.  Whether  this  is  a  correct  con- 
struction of  the  letter  of  credit,  it  is  quite  immaterial  to 
inquire ;  it  is  sufficient  that  the  defendant,  with  a  fall 
knowledge  of  the  facts,  ratified  the  transaction.  It  is 
conceded  that  he  is  bound,  as  to  the  $390  sent  to  him  in 
a  check,  to  meet  this  five  hundred  dollar  draft;  but  it  is 
insisted  that  he  is  not  bound  for  the  $110,  which,  it  is 
claimed,  was  never  accounted  for;  that  he  paid  the  entire 


Digit 


ized  by  Google 


SEPTEMBER  TERM,  1884.  639 

Mercier  t8.  Copelan. 

draft  with  the  check  of  $390  and  with  other  funds  which 
he  then  had  in  hand  belonging  to  the  drawer. 

1.  The  principal  is  not  bound  for  acts  of  the  agent, 
which  are  done  in  extjess  of  his  authority ;  but  if  the  agent 
exceeds  his  authority,  the  principal  cannot  ratify  in  part 
and  repudiate  in  part ;  he  must  either  adopt  the  whole 
or  none.  Code,  §2194.  The  plaintiff  was  not  informed 
of  the  state  of  the  accounts  between  the  defendant  and 
his  agent,  Armand,  and  he  was  under  no  duty,  if  indeed 
he  had  any  right  to  do  so,  to  inquire  into  the  matter. 

The  defendant  contends  that  he  could  be  made  liable 
for  these  drafts  only  upon  one  of  two  grounds — either  that 
they  must  strictly  conform  to  the  terms  of  the  letter  of 
credit,  or  that  he  must  have  had  in  his  hands  money  or 
property  belonging  to  the  drawer  to  meet  them  when  pre- 
sented for  acceptance  and  payment,  and  that  neither  one 
of  the  facts  existed  when  the  drafts  sued  on  were  presented ; 
that  the  drafts  did  not  conform  to  the  letter  of  credit,  in 
that  they  had  no  bills  of  lading  attached,  and  that  he  was 
not  liable  under  the  law,  because  he  had  nothing  belong- 
ing to  the  drawer  to  pay  with.  To  this  the  plaintiff  replies, 
that  there  was  a  substantial  compliance  with  the  terms  of 
the  letter  of  credit,  when  the  drafts  were  last  presented, 
as  they  then  had  copies  of  the  bills  of  lading  attached, 
and,  even  if  this  were  not  the  case,  the  defendant  would 
be  liable,  inasmuch  as  this  condition  was  waived  by 
the  course  of  dealings  between  the  parties  under  this 
letter  of  credit;  that  the  defendant  was  thereby  estopped 
from  insisting  on  a  strict  compliance ;  and  that  to  allow 
him  to  take  advantage  of  this  omission  would,  under 
the  circumstances,  be  a  fraud  upon  plaintiff.  We  think 
the  reply  is  conclusive.  Here  were  oft  repeated  admis- 
sions of  the  defendant  upon  which  the  other  party  had 
acted ;  and  were  he  now  permitted  to  repudiate  them,  this 
would  result  in  injury  to  the  plaintiff,  especially  as  no 
previous  notice  had  been  given  him  of  an  intention  or 
purpose  to  change  this  course  of  dealings  under  the  con- 
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tract.  Code,  §§3753,  2966,  and  citations  under  each.  But 
independent  of  this  reply,  we  think  the  acceptance  of  these 
various  consignments  by  the  defendant  raised  a  promise 
to  pay  thes6  drafts,  there  being  no  dispute  that  they  w^fe 
drawn  on  cotton  received  by  him,  without  any  written 
undertaking  so  to  do,  as  was  decided  in  57  Oa.y  392. 
Under  the  facts  and  law  of  the  case,  no  other  judgment 
could  have  been  renderd  by  the  court  than  that  given. 

2.  There  was  no  error  in  rejecting  the  books  offered  by 
the  defendant  to  prove  the  state  of  the  account  between 
him  and  his  agent.  As  to  the  plaintiff,  these  transactions 
were  res  inter  alios  acta^  and  as  to  him,  were  nothing 
inore  than  hearsay  evidence ;  besides,  if  they  had  been 
otherwise  unobjectionable,  no  sufficient  foundation  was  laid 
for  their  introduction.  Code,  §3777.  They  were,  at  best, 
only  secondary  evidence,  and  related  exclusively  to  cash 
transactions,  and  were  not  competent  to  establish  such 
items.  64  Oa.^  243.  In  addition,  the  facts  sought  to  be 
proved,  so  far  as  applicable  to  this  issue,  were  established 
by  higher  and  better  evidence,  viz.,  the  recollection  of  the 
witness,  refreshed  by  reference  to  the  books  kept  by  him, 
and  who  was  otherwise  cognizant  of  the  facts  they  would 
have  shown,  and  to  which  he  testified.  18  Oa.^  693,  695, 
696. 

3.  The  letter  of  credit  being  set  forth  according  to  its- 
effect  in  the  plaintiff's  declaration,  it  was  not  necessary  to 
attach  to  the  same  a  copy  thereof.    65  Ga.^  717. 

,  4.  What  the  objection  was  to  iadmitting  in  evidence  the> 
drafts,  with  bills  of  lading  attached,  sued  on,  does  not  ap- 
pear. It  is  well  settled  that  the  court  need  not  decide  on 
such  general  objections. 

.  This  disposes  of  all  the  grounds  taken  in  the  motion  for 
a  new  trial.  We  find  no  error  in  any  of  the  rulings  and 
decisions  of  the  court  complained  of^  and  order  the  judg- 
ment affirmed  .       . 
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Rhodbs  w.  Bkall  et  al.  ^^^\ 

!  78    641' 

f 110  779 

[Jackson,  0.  J.,  did  not  pfeslde,  on  account  of  providential  came.]  i  ^  ^i 

fll2  428 

\.  Where .  one  is  in  possession  of  a  promissory  note,  which  by  its  I  78  tii 
terms  is  to  become  ^xxq  after  the  date  thereof,  the  presumption  ici  '"^^^  ^ 
that  such  person  is  a  bona  fidk  holder  of  the  note  without  notice^ 
of  any  infirmity  therein.  h 

2,  At  common  law  no  illegality  between  the  original  parties  will  affect 
an  innocent  indorsee  of  a  negotiable  promissory  note«  except  under 
the  statutes  of  gaming  and  usury,  unless  he  had  notice  of  the 
illegality  or  took  the  bill  after  it  became  due  from  one  who  had. 

3.  In  order  to  render  a  negotiable  security  void,  by  reason  of  its  con^ 
sideration  being  illegal,  in  the  hands  of  an  innocent  holder  for 
value,  without  notice,  and  before  due,  the  statute  which  makes 
such  contract  illegal  and  void  must  also  make  the  same  a  crime,: 
or  the  act  itself  must  be  immoral  and  corUra  bancs  mores. 

(a.)  Therefore,  aJthongh  section  6731  of  the  Revised  Statutes  of  the: 
United  States  declares  that  all  contracts,  covenants  or  securities 
based  on  the  consideration  of  permitting  a  bankrupt  to  be  disr 
charged,  are  void,  yet  where  a  negotiable  note  was  given  by  a 
bankrupt  debtor  to  his  creditor  for  the  amount  of  the  debt,  in  con* 
sideration  that  the  creditor  would  withdraw  his  objections  to  the 
discharge  of  the  debtor,  such  note  would  not  be  void  in  the  hands 
of  a  bona  fide  purchaser  before  due  and  without  notice. 
October  2,  lfi84. 

Promissory  Notes,  Negotiable  Instruments.  Presump^ 
tions.  Consideration,  Gaming.  Usury.  Contracts.  Bank- 
ruptcy. Contracts.  Pebtor  and  Creditor.  Before  Judge- 
Fort.    Stewart  Superior  Court.    April  Term,  1884. 

.  Beported  in  the  decision. 

HiGHTowER  &  Bush  ;  Pkabodt  &  Brannon  :  Harrison  & 
Pkbflks,  for  plaintiff  in  error. 

E.  H.  Bsall;  J.  L.  Wimbbrly;  W.  A.  LrrrLE,  for  de-^ 
fendants. 

Blaitoford,  Justice. 

This  was  an  action  brought  by  the  plaintiff  in  error 
against  the  defendants  in  error  upon  a  promissory  note, 
V73.42 
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"'  ■  ■      ■  I  1 1.  ,   1 1       1,  I       I  ■  ■  -     ^ 

dated  November  Ist^  18S0^  «ad  due  Julj  4th,  1881,  paya- 
ble to  one  Singer.* 
To  this  action  the  defendants  pleadedr 

^That  the  note  was  given  in  consideration  that  Singer  wocdd  &6li 
and  there  withdraw  his  objections  then  filed  to  the  final  discharge  in 
bankruptcy  of  said  8amnd  Beall,  and  give  his  written  consent  to  said 
final  discharge ;  that  on  the  day  of  Samuel  Beall  having  been  adjudi* 
eated  a  bankrupt,  and  the  bankrupt  proceedings  then  and  there  p^idr 
Ing,  and  the  sud  Singer  being  then  and  tiiere  in  a  court  of  bank'^ 
niptey,  and  having  proved  his  claim  agunst  the  said  Samuel  Beall, 
it  was  then  and  there  agreed  between  the  said  Beall  and  said  Singer 
^at,  in  consideration  that  the  said  Singer  would  withdraw  his  ob- 
jMions  and  forbear  his  objections  tothe  final  discharge  of  said  BeaD 
in  bankruptcy,  he  would  Uien  and  there  pay  said  debt  so  proved  by 
aald  Singer,  in  installments  in  cotton,  the  same  to  be  paid  annually, 
imd  that  he  would  thereafter  make  and  deliver  to  said  Singer  his 
several  notes,  with  his  wife  as  security ;  that  in  consideration  of  sahf 
illegal  and  immoral  agreement,  said  note  sued  on,  with  three  others, 
was  at  the  time  and  date  hereof  made  and  delivered  to  Singer.  And 
defendants  say  that  the  consideration  of  said  note  was  and  is  vcad, 
^gal  and  immoral." 

This  plea  was  demnrred  to  upon  the  ground  that  the 
same  did  not  aver  that  the  plaintiff  was  not  a  bona  fide 
purchaser,  or  that  he  had  received  the  not-e  after  due,  or 
with  notice  of  the  consideration.  The  court  overruled  Uie 
demurrer,  and  this  forms  the  ground  of  exception  and  as- 
s^ment  of  error  to  this  court. 

Unless  this  note  sued  on  is  void  to  such  an  extent,  by 
reason  that  it  is  illegal  and  immoral,  as  to  render  it  void 
in  the  hands  of  any  one  to  whom  it  may  come  before  due, 
without  notice  of  its  consideration,  then  the  plea  is  bad, 
and  the  demurrer  thereto  should  have  been  sustained. 

The  presumption  of  law,  where  one  is  in  possession 
of  a  promissory  note,  which  by  its  terms  is  to  become  due 
after  the  date  thereof,  is  that  such  person  is  a  bona  fide 
liolder  of  such  note  vrithout  notice  of  any  infirmity  therein. 
Code,  §2787;  49   Oa.^  490;  60  Id.y  90;  65  Id.y  141.    So 


*  The  note  was  payable  to  Singer  or  bearer,  «ad  tte  ratt  on  it  was  teoiuM  te 
Bhodet.  --•^'^ 
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tibe  main  question  is,  is  this  note  void  in  the  hands  of  a 
tonajide  holder  without  notice  and  before  dtie  I 

The  Revised  Statutes,  United  Sutes  (1878,1874),  section 
5731,  page  997,  declares  all  ccmtracts,  covenants  or  secu- 
rities based  on  the  consideration  mentioned  in  the  plea  to 
be  void,  and  this  is  doubtless  so  as  between  the  original 
parties  to  such  a  contract  as  contemplated  by  the  bank- 
rupt laws.  It  is  stated  by  the  highest  authorities  known 
to  the  common  law  that  no  illegalities  between  the  orig- 
inal parties  will  affect  an  innocent  indorsee,  except  under 
the  statutes  of  gaming  and  usury,  unless  he  had  notice  of 
the  illegality  or  took  the  bill  after  it  became  due,  from 
one  who  had.  2d  Starkie  on  Ev.,  282 ;  Doug.,  632 ;  1  £sp. 
Cas.,  389,  45;  2  7^.,  538;  11  East.,  43;  12  John.,  806; 
1  Bay,  113.  Chief  Justice  Eenyon  says  an  innocent  in- 
dorsee on  a  promissory  note  or  bill  of  exchange  can  re- 
cover in  all  cases,  except  those  founded  on  gaming  or  usu- 
rious consideration,  and  in  no  other  case  can  an  innocent 
indorsee  be  deprived  of  his  remedy,  and  that  a  contrary 
doctrine  would  shake  paper  credit  to  its  foundation.  4  Pe- 
tersdorfPs  Abr.,  240.  Thus  is  the  doctrine  of  the  common 
law  laid  down  by  these  eminent  authorities.  We  are  quite 
certain  that,  in  order  to  render  a  negotiable  security  void 
by  reason  of  its  consideration  being  illegal  in  the  hands  of 
an  innocent  holder  for  value  without  notice  and  before  due, 
the  statute  which  makes  such  contract  illegal  and  void 
must  also  make  the  same  a  crime,  or  the  act  itself  must  be 
immoral  and  contra  honoa  mores.  The  contract  must  be 
so  tainted  and  poisoned  by  the  act  of  the  parties  as  to  be 
against  good  morals,  and  then  public  policy  requires  that 
every  person  shall  be  affected  vrith  notice,  however  inno- 
cent he  may  be,  and  with  whatever  good  faith  he  may  have 
received  the  paper.  Is  the  consideration  of  the  note  sued 
immoral,  or  is  it  contra  ionos  moresf  We  think  not.  The 
defendants  w^re  justly  indebted  to  Singer,  and  we  cannot 
believe  that  the  giving  of  this  note  in  settlement  of  such 
a  debt  is  immolral ;  it  certainly  is  forbidden  to  be  done  by 
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the  bankrupt  law,  and  subjects  the  parties  to  certain  pen- 
alties, but  it  is  not  made  a  crime  even  by  that  act  There 
is  no  reason,  nor  do  we  know  of  any  principle,  which  will 
take  this  case  out  of  the  rule  adopted  by  the  convention  of 
judges  in  the  case  of  Poe  vs.  The  Justices  of  the  Pedce^  as 
reported  in  Dudley's  Georgia  Repoits,  249,  wherein  the 
principles  of  the  common  law  cited  from  the  authorities 
are  adopted.  We  think,  therefore,  that  the  judgment  over- 
ruling the  demurrer  to  this  plea  of  defendants  was  error, 
and  must  be  reversed. 
Judgment  reversed. 


Anderson  tw.  Kobinson.  ' 

1.  If  a  deed  was  made  by  a  vendor  to  his  pnichaser,  and  filed  in  the 
.  ofEice  of  the  clerk  of  the  superior .  court,  merely  as  a  part  of  his 
remedy  to  collect  the  purchase  money  for  the  land,  it  Tras  an  es- 
crow, and  passed  no  title  to  the  grantee  therein  until  he  paid  or 
tendered  the  purchase  money. 

(a. )  Ejectment  having  been  brought,  and  it  being  in  question  whether 
the  deed  to  plaintiff  had  ever  been  delivered,  or  whether  the  pur- 
chase money  had  been  tendered,  evidence  was  admissible  to  show 
that,  at  the  time  defendant  went  into  possession,  the  plaintiff  recog- 
nized the  land  as  belonging  to  the  person  from  whom  it  was  pur- 
chased, and  that  defendant  was  to  pay  plaintiff  $100  for  it  when 
he  could  procure  the  vendor's  deed— that  the  latter  had  the  title, 
and  plaintiff  would  procure  it  from  him. 

(b,)  Under  the  facts  of  this  case,  the  ends  of  justice  will  be  better 
subserved  by  a  new  trial 
September  9, 1884. 

Deeds.  Escrows.  EJjectment.  Evidence.  Before  Judge 
Ebtes.    Lumpkin  Superior  Court.    April  Term,  1884. 

James  M.  Bobinson  brought  complaint  for  land  against 
William  Anderson.  The  abstract  of  title  attached  to  the 
declaration  is  set  out  in  the  decision.  Both  parties  pro- 
duced chains  of  title  under  Thomas  J.  Payne.  Plaintiff 
claimed  under  a  bond  for  title  from  Payne  to  W.  H.  Rob- 
inson, dated  in  1861,  and  a  deed  between  the  same  parties 
dated  May  24, 1871.    W.  H.  Bobinson  made  a  deed  to 
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J.  M.  Robinson.  Defendant  introduced  a  sheriff's  deed 
to  Payne  under  a  fi.fa.  in  favor  of  Payne  against  W.  H. 
Robinson,  dated  September  9, 1871.  He  tendered  a  deed 
from  the  executors  of  Payne  to  him,  dated  in  1882,  but  it 
was  rejected  because  of  the  absence  of  a  certified  copy  of 
the  will  under  which  they  were  acting.  Defendant  also 
proposed  to  testify  that  he  went  into  possession  twelve  or 
thirteen  years  ago  as  a  purchaser  from  J.  M.  Robinson ; 
that  the  latter  recognized  the  title  of  Payne,  and  that  the 
defendant  was  to  pay  him  $100.00  if  he  could  obtain  a 
title  from  Payne,  which  he  did  not  do.  This  also  was  re^ 
jected  by  the  court. 

The  jury  found  for  the  plaintiff.  Defendant  moved  for 
a  new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  "The  court  erred  in  refusing  to  permit  defendant, 
William  Anderson,  to  testify  in  said  case,  when  asked  the 
question  by  his  counsel,  whether  or  not  the  plaintiff,  Rob- 
inson, did  not  recognize  that  T.  J.  Payne  had  the  title  to 
the  land  in  dispute  when  defendant  went  into  possession 
of  it,  and  that  defendant  was  to  give  plaintiff,  Robin- 
son, one  hundred  dollars  for  the  land  if  Robinson  would 
buy  up  Payne's  title,  which  said  plaintiff,  Robinson,  re- 
fused to  do ;  that  said  defendant,  Anderson,  went  into  the 
possession  of  said  land,  not  as  tenant  of  Robinson,  but 
under  a  contract  as  purchaser."  [Note  by  the  judge :  "My 
ruling  was  that  it  was  not  competent  to  prove  what  plaintiff 
recognized ;  but  I  distinctly  stated  to  defendant's  counsel 
that  he  might  prove  all  that  was  said  and  done  by  plain- 
tiff and  defendant  at  the  time  defendant  went  into  posses- 
sion."] 

(3.)  Because  the  court  rejected  the  deed  of  the  execu- 
tors of  Payne  to  defendant. 

The  motion  was  overruled,  and  defendant  excepted. 

WiBR  Botd;  M.  G.  Boyd,  for  plaintiff  in  error. 
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R.  H.  Baeeb  ;  W.  F.  Fisblby,  for  defendant 
Blandford,  Justice. 

This  was  an  action  brought  in  the  statutory  form  by  Rob- 
inson to  recover  a  certain  lot  of  land  from  Anderson.  The 
abstract  of  title  endorsed  on  the  declaration  is  as  follows : 
Grant  from  the  state  to  James  G.  Connor;  deed  from 
Connor  to  A.  C.  McGregor;  a  deed  from  McGregor  to 
Thomas  J.  Payne ;  deed  from  Payne  to  W.  H.  Robinson, 
dated  24th  May,  1871 ;  bond  for  titles,  dated  18tb  Febru- 
ary, 1861 ;  tender  of  purchase  money  tendered  by  said 
Robinson ;  deed  from  W.  H.  Robinson  to  James  M.  Rob. 
inson,  plaintiff  in  the  action,  dated  August  15th,  1877. 

It  is  conceded  that  Thomas  J.  Payne  was  at  one  time 
the  owner  of  this  land,  and  the  great  question  in  the  case 
is,  did  Payne  convey  the  land  by  deed  to  W,  H.  Robinson  f 
If  he  did,  then  the  recovery  was  right ;  but  if  he  did  not, 
then  the  recovery  was  wrong,  and  a  new  trial  should  have 
been  granted.  The  plaintiff  did  put  in  evidence  a  deed 
from  Payne  to  W.  H.  Robinson. 

The  defendant  put  in  evidence  the  bond  for  titles  made 
by  Payne  to  said  Robinson,  which  bond  was  obtained  at  the 
trial  froni  Robinson's  attorney.  If  the  deed  was  made  by 
Payne,  and  filed  in  the  clerk's  office  merely  as  a  part  of 
his  remedy  to  collect  the  purchase  money  for  this  land,  as 
stated  in  the  bond  for  titles,  then  it  was  an  escrow,  and 
passed  no  title  to  Robinson  until  he  paid  the  purchase 
money,  as  has  already  been  decided  by  this  court  in  67 
Ga.y  502,  and  the  presumption  that  the  deed  was  never 
delivered  to  Robinson,  but  was  merely  filed  in  the  clerk's 
office,  as  is  provided  by  the  Code,  to  enable  Payne  to  col- 
lect the  purchase,  money  for  this  land,  is  strengthened  by 
the  entry  on  the  declaration,  as  part  of  plaintiff^s  abstract 
of  title,  "  Bond  for  titles  to  W.  H.  Robinson,  dated  18th 
January,  1861;  tender  of  purchase  money  tendered  by 
said  Robinson." 
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There  was  no  evidenoe  submitted  by  the  plaintiff  that 
Eobinson  ever  paid  or  tendered  the  purchase  money  for 
the  land. 

The  defendant  offered  to  prove  that  the  plaintiff  recog- 
nized this  land  as  belonging  to  Payne  when  defendant 
went  into  possession  of  it,  and  defendant  was  to  pay  plaintiff 
bne  hundred  dollars  for  it  when  he  could  procure  Payne's 
title.  This  is  an  admission  of  plaintiff  that  Payne  had  the 
title,  and  an  agreement  that  he  would  procure  the  title 
from  Payne.  Upon  objection,  the  court  refused  to  allow 
the  testimony  to  go  to  the  jury,  and  this  constitutes  the 
main  ground  in  the  motion  for  new  triaL 

The  testimony  was  admissible  as  shedding  some  light 
on  the  main  issue,  as  already  stated.^  While  it  might  not  be 
conclusive,  yet  it  tends  to  support  the  theory  of  this  case, 
its  entertained  by  the  plaintiff  in  error.  If  the  deed  from 
Payne  to  W.  H.  Robinson  was  an  escrow,  it  conveyed  no 
title,  unless  defendant  in  error  showed  that  the  purchase 
money  had  been  paid,  or  that  there  had  been  a  tender  of 
it.  And  while,  under  ordinary  circumstances,  we  might 
not  reverse  this  case  and  send  it  back  on  this  ground,  the 
record  convinces  us  that  there  is  great  merit  in  behalf  of 
the  plaintiff  in  error.  Another  trial  can  do  no  harm,  when 
the  absent  records  may  be  accounted  for,  and  the  testimony 
of  W.  H.  Robinson  be  had,  to  show  whether  he  paid  the 
purchase  money  for  this  land,  and  the  will  of  Payne  pro- 
duced, and  all  the  facts  of  the  case  brought  out  fully; 
whereas  great  injustice  might  be  done,  if  we  let  this  ver- 
dict stand.  Besides,  it  must  be  observed  that  the  plaintiff 
has  failed  to  sustain  his  abstract  of  title  by  proofs. 

Judgment  reversed. 


Oeookbtt  t».  Obooeett. 

1.  On  a  bill  to  correct  a  mustake  in  a  voluntary  deed,  the  evidence 
most  be  clear,  anequi vocal  and  decisive  as  to  the  mistake,  but  it 
is  not  required  that  the  evidence  must  be  so  strong  as  to  leave  no 
reasonable  doubt  on  the  minds  of  the  jury  as  to  whether  or  not  it 
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was  a  ^Atyfeft'^  This  is  the  rale  in  criminal  cases  before  the  jurj 
aT  pnvict. 

2.  ^^^  .  me  grantee  is  a  volonteer,  the  donor,  who  has  conveyed  a 
a*act  of  land  to  her  by  deed,  may  correct  a  mistake  in  such  deed, 
if  it  be  clearly  shown,  although  the  grantee  may  not  have  been 
cognizant  of  the  mistake  at  the  time  of  the  conveyance. 

8^  The  evidence  in  this  case  shows  clearly,  unequivocally  and  de- 
cisively the  existence  of  the  mistake.  There  was  no  evidence  to 
the  contrary ;  and  a  verdict  finding  against  its  correction  was  con- 
trary to  law  and  evidence  and  without  evidence  to  support  it. 

'^     MtkremberU,  1884. 

Equity.  Deeds.  Estates.  Charge  of  Oourt.  Yerdiot 
Before  Judge  Simmons.  Bibb  Superior  Court  April 
Term,  1884. 

Georgia  E.  Crockett  brought  complaint  against  Earls- 
worth  Crockett  to  recover  $497.27  rents  collected  from, 
certain  property  in  which  she  owned  an  interest  The 
property  consisted  of  certain  lots  on  Mcintosh  street,  in 
Macon,  Georgia,  and  a  lot  on  Bass  street  in  the  same  city. 
PlaintiflF  claimed  that  she  was  entitled  to  one-fourth  of  the 
rents  from  the  Mcintosh  street  property  and  one-half  of 
those  from  that  on  Bass  street 

Defendant  pleaded  the  general  issue  and  an  equitable  plea, 
in  substance,  as  follows :  He  is  the  father  of  plaintiff,  and 
the  deed  under  which  she  claims  was  a  voluntary  deed  made 
by  him.  He  gave  written  instructions  to  his  attorney,  Isaac 
Hardeman,  Esq.,  to  draw  such  a  deed,  giving  to  her  a  one- 
half  interest  in  the  Mcintosh  street  lots  for  life,  and  pro- 
viding that  she  was  to  receive  one-fourth  of  the  rents  or 
income  therefrom  during  his  life-time  and  one-half  after 
his  death,  "after  paying  taxes,  insurance  and  all  other  ex- 
penses required  to  keep  the  property  in  good  repair;"  he 
to  h&ve  full  control  while  he  lived ;  after  his  death,  she  to 
have  full  control  during  her  life,  with  right  of  disposition 
as  she  might  deem  best  Similarly  she  wds  to  have  the  right 
to  live  with  him  on  the  Bass  street  property,  or  to  receive 
ohe-half  of  the  rent  of  it,  if  rented.    By  accident,  or  mis- 
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take,  the  attorney  omitted  the  provision  above  ^^-^^ted  as 
to  expenses,  etc.,  and  the  deed  did  not  speak'  nioner^^e 
intention  of  the  grantor;  but  without  noticing  the  ooi.. 
sion,  defendant  signed  the  deed.  Defendant  has  expended 
a  considerable  sum  in  improvements  and  repairs.  He 
prayed  that  the  deed  be  reformed. 

In  relation  to  the  evidence,  it  is  only  necessary  to  state 
that  defendant  and  his  attorney,  Mr.  Hardeman,  testified 
to  the  mistake  in  drawing  the  deed ;  while  plaintiff  denied 
any  knowledge  of  it,  and  stated  that  the  deed  was  brought 
to  "her  and  she  was  asked  if  she  would  accept  it,  which  she 
did. 

The  jury  found  against  the  equitable  plea,  and  in  favor 
of  the  plaintiff  for  $452.87.  Defendant  moved  for  a  new 
trial,  because  the  verdict  was  contrary  to  law  and  evidence, 
fciid  because  of  the  charge  set  out  in  the  first  division  of 
the  decision.    The  motion  was  overruled,  and  he  excepted. 

G.  T.  &  0.  L.  Babtlett;  Billups  &  Hardeman;  B.  M. 
Davis,  for  plaintiff  in  error. 

Hill  &  Harris,  for  defendant 

Blaudfobo,  Justice. 

This  was  a  bill  filed  to  refol-m  a  deed  upon  the  ground 
of  mistake,  the  deed  being  voluntary.  The  jury  found  for 
defendant,  and  the  plaintiff  moved  for  a  new  trial,  which 
was  overruled  by  the  court,  and  plaintiff  excepted. 

1.  The  first  ground  in  the  motion  for  new  trial  is,  that 
the  court  erred  in  charging  the  jury,  "  That  if  there  was 
a  mistake  in  the  deed,  that  the  jury  must  be  clearly  satis- 
fied on  that  point.  The  evidence  must  be  so  strong  as  to 
leave  no  reasonable  doubt  on  the  mind  of  the  jury  as  to 
whether  it  was  a  mistake  or  not." 

The  rule  here  laid  down  is  not  the  one  prescribed  by  the 
Code,  although  it  has  been  thus  stated  by  this  court  in 
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several  decisions.  The  trae  rule  as  to  the  weight  of  the 
evidence  required  to  show  the  mistake  is,  that  "  the  evi- 
dence must  be  clear,  imequivoc^  and  decisive  as  to  the 
mistake."  Code,  §3117.  The  rule  which  the  court  laid 
down  is  that  which  the  law  prescribes  in  criminal  cases 
before  the  jury  are  authorized  to  convict.  Code,  §3749. 
We  cannot  say  that  the  rule  given  in  charge  to  the  jury 
put  any  greater  burden  on  him  than  the  true  rule,  as  taken 
from  the  Code,  would  have  done,  and  Uiat  he  was  hurt 
thereby,  but  it  is  best  that  the  law  of  the  case,  when  ex- 
pressed in  the  Code,  be  given  as  expressed  to  the  jury  in 
charge. 

2.  The  plaintiff  insists  that  he  was  entitled  to  a  now  trial 
imder  the  law  and  evidence  in  the  case.  The  defendant 
says  that  the  plaintiff  was  not  entitled  to  have  the  deed 
refoimed,  because  the  mistake  was  not  mutual  and  relies 
on  §3124  of  the  Code  to  sustain  this  position.  This  would 
present  a  question  of  some  difficulty,  if  it  had  not  already 
been  decided  by  this  court.  In  the  case  of  Mitchell  vs. 
Mitchell^  40  Oa.<i  11,  it  was  held  that  the  grantees  being  vol- 
unteers, where  ttie  donor  made  a  mistake  in  the  boundary 
of  certain  land,  that  the  deed  should  be  reformed,  where 
it  was  clearly  shown  that  the  grantor  had  made  a  mistake, 
though  the  grantee  was  not  cognizant,  of  the  mistake  at 
the  time  of  the  conveyance. 

One  of  the  main  points  in  that  case  relied  on  by  the 
grantees  was  that  the  mistake  was  not  mutual  between 
donor  and  donee,  and  the  donee  was  not  present  when  the 
deed  was  executed,  and  relied  on  the  same  section  of  the 
Code  which  is  relied  on  in  this  case.  So  that  it  will  be 
seen  that  the  question  is  identical  in  both  cases.  We 
think  that  this  adjudication  settles  this  point  in  favor  of 
the  plaintiff  in  error. 

3.  The  testimony  submitted  in  behalf  of  the  plaintiff 
shows  "  clearly,  unequivocally  and  decisively"  that  there 
was  a  mistake  in  the  deed  sought  to  be  reformed.  The 
testimony  of  Colonel  Hardeman,  the  defendant  and  the 
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wiitten  jnstnictions  given  by  defendant  to  Oolanel  Harde- 
anan  point  unmistakably  to  the  mistake  in  this  deed. 
There  is  no  evidence  to  the  contraiy;  so  it  must  be  that 
the  verdict  of  the  jury  is  contrary  to  law  and  the  evidence, 
and  without  evidence  to  support  it,  and  a  new  trial  should 
have  been  granted. 
Judgment  reversed 


— — —  73  051] 

101  7331 

I  73  dSlI 

Ckntral  Kailboad  et  al.  vs.  Swint,  administrator.  ^^^  *^' 

1.  The  homicide  of  a  person  in  another  stata  on  a  line  of  railroad 
purchased  y  owned  and  operated  by  a  railroad  company  in  this  state, 
is  actionable  in  this  state,  if  the  action  be  brought  by  a  persoft 
entitled  to  recover. 

2.  For  a  homicide  done  by  a  railroad  company  of  this  stato  upon  a 
line  owned  and  controlled  by  it' in  Alabama,  the  administrator  of 
the  deceased  in  Alabama,  for  the  use  of  the  widow  and  children, 
could  bring  suit  in  this  state  by  complyins;  with  the  statutory  re^ 
quirements  thereof,  and  thus  having  his  appointment  quoad  hoc 
ratified  in  Greorgia;  but  not  otherwise.  And  if  an  administrator 
of  the  decedent  be  appointed  in  G^igia,  he  may  bring  the  suit 
for  like  uses. 

January  6,  1S85. 

Actions.  Homicide.  Jurisdiction.  Administrators  and 
Executors.  Before  Judge  Adams.  Chatham  Superior 
Court    March  Term,  1884. 

Reported  in  the  decision. 

A.  R.  Lawton  ;  J.  B.  Cummiko  ;  Chisholm  &  Erwin,  for 
plaintiffs  in  error. 

Lesteb  &  Ravsnel;  P.  H.  Brewster,  for  defendant. 

Jackson,  Chief  Justice. 

This  declaration  is  filed  by  the  administrator  of  Lambert^ 
an  employ^  of  the  Central  Raiboad  and  Banking  Company 
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of  Georgia,  and  the  Georgia  Railroad  and  Banking  Com- 
pany, the  said  Lambert  having  been  killed  by  the  trains 
of  these  companies,  projected  into  Alabama,  in  that  state, 
^md  being  a  citizen  of  the  state  of  Georgia,  and  leaving  a 
wife  and  two  children  in  this  state.  Letters  were  takeii 
out  in  this  state,  and  by  virtue  of  them  the  suit  is  brought 
against  the  aforesaid  railroad  companies  of  Georgia,  the 
purchasers  and  owners  of  the  Alabama  connections,  where 
the  killing  occurred.  It  is  brought  by  the  Georgia  admin- 
istrator against  these  companies  for  the  use  of  the  wife 
and  two  minor  children. 

To  this  declaration  a  demurrer  was  filed,  "  that  the  laws 
of  Georgia  do  not  give  to  the  said  plaintiff,  nor  to  those 
for  whose  use  he  sues,  any  right  of  action  against  these 
defendants  for  any  injury  occurring  to  plaintiff's  intestate 
within  the  state  of  Alabama,"'  and  "that  the  laws  of 
Georgia  do  not  giv^  any  right  of  action  for  the  death  of 
any  person  occurring  by  reason  of  the  negligence,  omis- 
sion, unskilfalness  or  default  of  any  person  or  corporation, 
his  or  its  officers,  agents  or  servants,  committed  within  the 
state  of  Alabama." 

This  demurrer  was  overruled,  and  error  is  assigned  upon 
the  judgment  overruling  it. 

1.  We  think  that  the  prin^ciples  ruled  in  the  case  of  j[%e 
South  Carolina  Railroad  Vompany  vs.  Ifix^  administra^ 
toTj  68  (?«.,  572,  control  the  point  made  in  the  case  at  bar. 

There  a  South  Carolina  administrator  brought  suit  in 
Georgia  for  the  homicide  of  his  intestate  in  South  Caro- 
lina. Therefore  the  tort  in  South  Carolina  was  in  that 
case  ruled  to  be  a  proper  subject-matter  for  one  clothed 
with  authority  to  sue  in  this  state,  to  recover  upon  in  this 
state.  The  South  Carolina  Railroad  Company  was  a  Car- 
olina corporation,  but  located  in  Georgia  by  projecting  its 
track  over  the  Savannah  river,  and  liable  to  suit  here,  by 
the  terms  on  which  it  entered  Georgia  as  a  Georgia  cor- 
poration. Any  suit,  therefore,  which  could  be  brought 
against  a  Georgia  corporation  could  be  brought  against 
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it,  but  none,  we  apprehend,  which  could  not  be  brought 
against  our  own  Georgia  railway  corporations  could  be 
brought  against  it.  Then,  if  it  could  be  sued  in  Geor 
gia  for  a  tort  committed  in  South  Carolina,  it  would 
follow  that  a  Georgia  railway  corporation,  with  lines  pur-, 
chased  and  owned  in  South  Carolina  (by  leave  of  that 
state  of  course),  could  also  be  sued  in  Georgia  for. 
a  tort  committed  on  those  lines  of  railway  it  owned 
in  South  Carolina.  And  if  committed  in  South  Carolina, 
the  tort  or  homicide  was  proper  subject-matter  for  a  suit 
in  Georgia ;  so  if  committed  in  Alabama  on  lines  owned 
there  by  the  Georgia  corporation  and  worked  by  it,  that 
tort  or  homicide  would  be  subject-matter  for  recovery  in 
the  courts  of  Georgia  from  the  corporation  which  did  the 
damage  there. 

Hence,  the  conclusion  irresistibly  follows  that  the  hom- 
icide of  a  person  in  another  state,  on  a  line  of  road  pur- 
chased, owned  and  worked  by  a  railroad  company  in  this 
state,  is  actionable  in  this  state,  if  the  action  be  brought 
by  the  person  entitled  to  recover,  by  virtue  of  the  decision 
in  68  Oa.,  572. 

2.  Was  the  Georgia  administrator  entitled  to  bring  the 
suit?  In  the  case  above  cited,  it  was  held  that  the  South 
Carolina  administrator  could  recover  for  the  homicide  not 
because  he  was  the  South  Carolina  representative  of  the 
intestate,  but  because,  by  virtue  of  the  Gtoorgia  statute 
enabling  him  to  sue  in  this  state  on  filing  his  letters  under 
Georgia  statutes,  by  virtue  of  his  having  done  this,  he  be- 
came a  Georgia  representative  of  the  deceased  qi^ctd  hoc; 
and  thus,  as  a  representative  or  administrator  whom 
Georgia  empowered,  alone  he  was  enabled  to  sue  here  in 
her  courts.  It  follows  that,  had  the  administrator  suing 
in  the  case  at  bar  been  an  Alabama  administrator,  who  had 
been  recognized  and  empowered  to  sue  here,  by  compliance 
with  the  same  statute  of  Georgia  which  empowered  the 
South  Carolina  administrator  to  sue  in  the  case  of  2%e 
South  Carolina  JBailroad  Company  vs.  Nim^  administra- 
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tar^  68  Oa.^  573,  then  the  Alabama  administrator  could 
have  sued  and  recovered  in  the  action  at  bar.  This  brings 
the  question  to  the  one  narrow  point,  if  an  Alabama  ap- 
pointee could  not  sue  here  for  this  tort  unless  his  appoint- 
ment qttodd  hoc  was  ratified  in  Georgia  by  his  compliance 
with  her  law,  and  if  the  appointment  and  authority  Geor- 
gia gives  alone  give  him  the  right  of  action,  then  cannot 
Georgia  enable  him  to  sue  by  an  original  appointment  of 
her  own  ?  Must  she  send  her  own  people  to  Alabama  to 
procure  letters  there,  which  could  be  of  no  value  here,  un- 
less she  ratified  them?  or  is  it  her  law  and  her  policy  to 
do  directly  what  otherwise  shecan  only  accomplish  indir 
rectly ;  and  not  even  indirectly,  except  at  .the  volition  of 
another  state,  and  upon  terms  she  would  prescribe  and 
sureties  she  might  exact  from  a  stranger? 

The  conclusion  reached  is,  that  the  case  of  the  South 
Carolina  Railroad  Company  vs.  Nix^  administrator^  log- 
ically settles  principles  which  necessarily  rule,  that  the 
administrator  appointed  in  and  by  Georgia  is  entitled  to 
this  action.  And  thus  the  subject-matter  and  the  parties, 
to- wit,  a  Georgia  administrator  and  Georgia  corporations, 
being  within  her  jurisdiction,  her  courts  can  administer 
relief. 

Besides  all  this,  the  real  plaintiffs  here,  as  in  Alabama, 
are  suing.  The  wid6w  and  children  are  the  usees  of  the 
fund.  It  is  to  them  the  recovery  goes.  The  administrator 
is  the  mere  conduit  pipe  that  conveys  the  substitute  for 
the  flow  of  a  father's  blood  to  their  nurture.  If  there 
should  be  a  recovery,  a  Georgia  court  will  see  that  a  Geor- 
gia administrator  properly  distributes  the  fund ;  if  there 
ought  to  be  none,  her  courts  will  protect  her  own  corpora- 
tions. See  also  43  6^a.,  461 ;  49  Id.^  106,  and  103  XT.  S., 
11,  cited  by  Judge  Adams. 

Judgment  affirmed. 
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Skidawat  Shell  Eoad  Oo.  vs.  O'Bbibn,  '^51^ 

73    655 
109    606| 

1.  Where  an  amendment  to  a  declaration  was  filed  in  the  office  of  the  1^  ^^ 

clerk  of  the  superior  eonrt  in  vacation  without  notice  to  the  de-* 
fendanty  and  no  order  was  taken  allowing  it,  and  at  the  next  term, 
on  discovering  it,  the  defendant  claimed  a  surprise,  and  obtained 
a  continuance,  and,  at  the  same  term,  the  defendant  filed  a  motion 
to  strike  the  amendment,  on  the  ground  that  it  introduced  a  new 
cause  of  action,  such  motion  was  in  time. 

2»  Where  a  dedaration  claimed  damages,  on  the  ground  that  the  de- 
fendant had  unlawfully  dug  a  hole  or  ditch  at  the  junction  of  a 
shell  road,  and  a  village  road  or  path  leading  thereto,  into  which 
the  plaintiff  fell,  it  could  not  be  amended  by  seeking  to  recover, 
because  the  defendant  had  removed  a  certain  plank  crossing 
erected  by  it  over  a  ditch  or  hole,  by  reas-in  of  which  the  plaintiff 
fell  into  the  ditch. 

Deoeuiber19,1384. 

Practice  in  Superior  Court.  Amendment  Torts.  Be- 
fore Judge  Adams.  Ohatham  Superior  Court.  March 
Term,  1884. 

Keported  in  the  decision. 

W.  S.  Basingeb;  A.  R  Lawton,  for  plaintiff  in  error. 

Richards  &  Hbtward,  for  defendant 

Blandford,  Justice. 

Ellen  O'Brien  broaght  ber  action  against  the  Skidaway 
Shell  Boad  Company,  and  by  her  declaration  she  averred : 

"  For  that,  whereas,  heretofore,  to-wit :  on  July  20th,  1878,  the  de- 
finidant  unlawfully  or  wnmgfully  dug,  or  caused  to  be  dug,  a  ditch  or 
hole  at  the  junction  of  the  Skidaway  SheU  Road,  in  said  coun^i  and 
a  village  path  or  road  leading  thereto,  near  the  toll  gate  of  defendant 
on  said  road,  and  joining  therewith,  into  which  ditch  or  hole  your 
petitioner  fell  at  night.    ..." 

The  plaintiff  proposed  to  amend  her  declaration  as  Al- 
lows: 

"  That  over  the  hole  or  ditch  into  which  sh6  f^  the  dejendant 
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had  previously  maintained,  placed  and  kept  up  a  plank,  board  or 
wooden  crossing  to  enable  the  public  and  people  living  in  tb^  neigh- 
borhood, including  plaintiff,  to  have  access  to  said  shell  road  at  said 
point,  where  a  certain  street  or  road  way  <  for  the  use  of  the  people 
joined  said  shell  road,  separated  only  by  a  ditch,  which  ditch  was 
bridge  over  by  defendant  for  the  use  of  the  public,  which  said  bridge, 
plank  or  wooden  crossing  was  removed  by  defendant  without  notice 
to  plaintiff,  under  such  circumstances  as  to  constitute  neglect  by  de- 
fendant to  caution  or  protect  the  public  or  your  petitioner  from  fall- 
ing into  the  open  hole  orxlitch  made  by  the  removal  of  said  crossing, 
etc.,  that  plaintiff,  in  the  exercise  of  care,  fell  into  the  hole  or  ditch, 
and  was  injured,  etc." 

This  amendment  was  filed  in  the  clerk's  office  in  vaca- 
tion without  notice  to  defendant;  at  the  next  term  of  court, 
when  the  parties  were  proceeding  with  the  trial  of  the  case, 
defendant's  counsel  discovered  the  amendment,  and  imme- 
diately claimed  a  surprise.  The  court  continued  the  case, 
and  defendant's  counsel  immediately  filed  a  motion  to 
strike  the  amendment,  because  the  same  contained  a  new 
cause  of  action.  At  the  next  term  of  the  court,  argument 
was  had  on  this  motion,  and  the  court  overruled  the  same, 
and  defendant  excepted.  The  jury  found  for  the  plaintifi*, 
and  defendant  moved  the  court  for  a  new  trial,  which  was 
refused  by  the  court,  and  this  is  excepted  to. 

1.  The  defendant  was  in  time  with  its  motion  to  strike 
the  amendment.  The  same  had  not  been  allowed  by  the 
court,  and  the  motion  was  made  at  that  term  of  the  court, 
when  the  amendment  was  discovered. 

2.  The  amendment  introdqces  a  new  and  distinct  cause  of 
action.  The  original  action  was  founded  on  the  allegation 
that  the  plaintiff  was  ipjured  and  sustained  damage  hy 
reason  of  having  fallen  into  a  hole  or  ditch  which  the  de- 
fendant had  unlawfully  or  wrongfully  dug.  The  amend- 
ment seeks  to  recover  damages  of  defendant,  because  it 
removed  a  certain  crossing  over  a  ditch  or  hole,  by  reason 
whereof  plaintiff  fell  into  the  ditch,  and  was  ij^jured.  It 
seems  to  us  that  it  needs  but  a  statement  to  demonstrate 
that  the  amendment  constitutes  a  different  course  of  action 
Irom  that  set  out  in  the  original  declaration.   See  CcntrcU 
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Railroad  vs.  Wood^  51  Oa,^  515;  Heruleraon  vs.  Central 
Railroad^  decided  at  this  term. 

So  we  think  the  court  erred  in  refusing  the  motion  of 
the  counsel  of  plaintiff  in  error  to  strike  the  amendment 
offered  by  defendant  in  error. 

Judgment  reversed 


McKlekoy  vs.  Sewell 

1.  Where  suit  was  brought  on  a  physician's  account  for  services  and 
medicine,  it  might  be  pleaded  that  ho  did  not  do  his  work  skilfully, 
or  a  plea  of  recoupment  might  be  filed,  springing  out  of  the  con- 
tract ;  but  a  plea  of  set-ofi",  based  on  a  tort  in  givmg  defendant  too 
large  a  dose  of  medicine,  which  injured  him  to  the  amount  of  two 
hundred  dollars,  was  not  proper  as  matter  of  defence ;  nor  does  it 
matter  whether  the  defendant  was  insolvent  or  not. 

(a.)  To  state  in  a  plea  of  set-off  that  an  overdose  of  ipecac  damaged 
a  man  $200.00,  without  stating  wherein  and  how,  is  too  loose,  and 
does  not  set  out  the  defence  plainly  and  distinctly. 

2.  It  is  not  a  good  ground  of  defence  to  an  action  on  a  physician's 
bill  that  the  physician  had  been  intoxicated  in  the  past,  if,  after 
such  intoxication,  the  patient  k  ^pt  the  doctor  as  his  family  physi- 
cian for  years.  If  these  facts  did  not  amount  strictly  to  an  estop- 
pel or  waiver,  a  charg3  to  that  effect  was  not  such  error  as  hurt 
the  defendant  or  required  a  new  trial. 

3.  While  it  might  have  been  well  to  admit  the  opinions  of  witnesses 
other  than  physicians,  upon  giving  the  facts  and  reasons  for  such 
opinions,  yet,  as  tho  facts  were  all  before  the  jury,  it  does  not  ap- 
pear that  the  exclusion  of  such  evidence  worked  an  injury ;  espec- 
ially when  the  opinion  of  no  expert  had  been  given  in  behalf  of 
the  plainti£f. 

(a.)  The  verdict  was  supported  by  the  evidence. 
January  6,  18S5. 

Physicians.  Pleadings.  Set-off.  Recoupment.  Torts. 
Contracts.  Waiver.  Evidence  Witness.  Before  Judge 
Pottle.    Madison  Superior  Court.     March  Term,  1884. 

Sewell  brought  complaint  against  McKleroy  on  an  ac- 
count for  services  rendered  as  physician  and  for  medicine 
furnished.    Defendant  filed,  among  other  pleas,  one  to 
V  73-43 
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the  eflfect  that,  on  August  15,  1880,  the  plaintiff  went  to 
his  (defendant's)  house  in  a  state  of  intoxication,  and 
administered  medicine  which  caused  him  to  vomit  so  vio 
lently  that  he  was  seriously  injured,  and  had  been  able  to 
do  but  little  work  since ;  and  that,  by  reason  of  this  mal- 
practice, defendant  was  damaged  $200.00. 

Plaintiff  made  out  a  prima  facie  case.  Defendant  testi- 
fied that  plaintiff  went  to  his  house  several  times  in  a 
state  of  intoxication ;  that  at  one  time  ho  administered  to 
defendant  four  cups  of  ipecac ;  but  that  he  had  frequently 
sent  for  him  since  as  his  family  physician,  to  attend  on 
himself,  his  wife  and  son. 

Plaintiff  recovered  a  verdict.  Defendant  moved  for  a 
new  trial,  on  the  following  amouj^  other  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  struck  the  plea  of  set-off  stated 
above,  and  refused  to  allow  it  to  be  amended  by  alleging 
the  insolvency  of  the  plaintiff. 

(3.)  Because,  after  allowing  the  defendant  to  testify  to 
all  of  the  facts  as  to  the  drunkenness  a:id  administering 
of  ipecac  by  plaintiff,  the  court  refused  to  allow  him  and 
another  witness  to  give  their  opinions  as  to  the  unskilful- 
ness  of  the  practice,  holding  that  unskilfulness  by  physi- 
cians could  be  proved  only  by  physicians. 

(4.)  Because  the  court  charged  as  follows :  "If  a  man 
sends  for  a  doctor,  and  the  doctor  treats  the  patient  while 
he  (the  doctor)  is  intoxicated,  and  the  patient  afterwards 
calls  in  said  doctor  and  continues  to  employ  him,  it  would 
be  a  waiver  of  all  objection  to  the  doctor  on  account  of 
his  habit  of  intoxication." 

The  motion  was  overruled,  and  defendant  excepted. 

Pope  Barrow  ;  George  D.  Thomas  ;  R.  H.  Eiknbbbew, 
for  plaintiff  in  error. 

No  appearance  for  defendant. 
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Jackson,  Chief  Justice. 

On  a  careful  examination  of  the  transcript  of  the  record 
in  this  case,  we  can  see  no  error  which  demands  a  new 
trial.  The  case  is  suit  on  a  physician's  account  for  services, 
with  medicine,  rendered  defendant  for  himself  and  family 
for  a  series  of  years.  The  account  was  admitted  to  be  cor- 
rectly transcribed  from  the  doctor's  books  of  original  entry, 
and  the  services  were  proved  by  himself. 

1.  Complaint  is  made  that  set-off  for  tort  in  giving  de- 
fendant too  large  a  dose  of  medicine,  which  iiyured  him  to 
the  amount  of  two  hundred  dollars,  was  not  allowed  by  the 
court.  There  is  no  error  in  striking  the  plea.  Tort  cannot 
be  set-off  against  contract.  The  defensive  remedy  is  that 
the  workman  did  not  do  his  work  skilfully,  or  recoupment 
springing  out  of  the  contract.  It  matters  not  whether  the 
defendant  was  or  was  not  insolvent.  Mere  set-off  is  not 
a  good  plea.  Besides,  the  plea  itself  is  too  loose.  The 
idea  that  an  overdose  of  ipecac  endamaged  a  man  two  hun- 
dred dollars,  without  stating  in  the  plea  wherein  and  how, 
is  hardly  plainly  and  distinctly  setting  out  a  defence. 

2.  Complaint  is  made  that  the  judge  instructed  the  jury, 
to  the  effect  that  if  one  calls  in  a  physician  and  he  is  in- 
toxicated, and  yet  afterwards  he  continues  to  employ  him, 
the  continuous  employment  amounts  to  a  waiver  of  objec- 
tion on  account  of  the  intoxication.  In  view  of  the  evi- 
dence, the  charge  is  not  erroneous.  The  evidence  is  that, 
after  the  alleged  intoxication  sworn  to  by  defendant,  he  sent 
for  the  doctor,  who  attended  as  well  on  his  wife  and  son  as 
on  himself.  Surely  one  cannot  object  to  a  doctor's  bill 
on  account  of  past  intoxication,  when  he  keeps  him  as  his 
family  physician  for  years  afterwards ;  and  whilst  the  facts 
may  not  amount  strictly  to  estoppel  or  waiver,  there  is  no 
such  error  as  hurt  defendant,  so  as  to  make  a  new  trial 
necessary.  The  plaintiff  ought  to  recover  if  defendant, 
knowing  his  habits,  employed  him  as  his  family  physician, 
and  he  rendered  service  as  such. 
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3.  Whilst  it  may  have  been  well  to  admit  the  opinion 
of  witnesses  other  than  physicians,  as  to  unskilful  practice, 
under  our  Code,  facts  and  reasons  being  given  for  such 
opinion,  yet,  as  the  facts  were  all  before  the  jury,  on  which 
that  body  at  last  was  to  make  its  opinion  in  a  verdict,  we 
do  not  see  how  the  exclusion  of  opinion  by  other  witnesses 
liurt ;  especially  when  the  opinion  of  no  expert  had  been 
given  in  behalf  of  the  plaintiflF. 

On  the  whole,  it  seems  to  us  that  the  verdict  is  right  on 
the  law  and  evidence,  and  ought  to  stand,  it  being  satis- 
factory to  the  very  able  and  experienced  judge  who  tried 
the  case,  despite  any  trifling  errors  which  a  hypercritical 
eye  might  discover. 

Judgment  affirmed. 


73    860 

'^  ^1  Manning  vs.  Mitchell  et  al 

1.  In  an  ^tion  for  false  imprisonment,  the  evidence  showed,  in  brief, 
as  follows :  Plaintiff,  when  arrested,  was  a  shoemaker  in  Atlanta, 
engaged  in  his  daily  work,  and  had  been  so  for  five  years,  and  a 
man  of  excellent  character ;  he  resided  in  the  city  of  Atlanta  for 
years,  and  his  place  of  business  was  located  in  apa]i)lic  situation. 
He  was  arrested  by  certain  policemen,  including  the  chief  of  police 
of  Atlanta,  upon  a  letter  from  the  sheriff  of  Rockdale  county,  and 
without  the  production  of  any  warrant.  Ho  was  ab!e  and  willing 
to  give  any  bond  required,  but  it  was  refused,  and  he  was  incar- 
cerated in  a  cell  which  was  loathsome  and  filthy.  The  chief  of 
police  stated  that  it  would  do  no  good  to  take  out  a  writ  of  habecu 
corpus f  that  they  would  hold  him.  Another  policeman  said  that 
plaintiff  was  guilty  **of  every  crime  except  burning  a  mill-ponu, 
and  he  is  arrested  because  there  is  money  in  it  "  After  the  sher- 
iff of  Rockdale  county  arrived  (his  residence  being  distant  from 
Atlanta  about  two  hours'  ride  by  rail),  and  after  five  hours'  im- 
prisonment, bond  was  taken  and  plaintiff  released,  after  payment 
of  costs.  The  sheriff  said  he  had  bench  warrants  for  the  plaintiff, 
which  had  been  sent  to  the  chief  of  police ;  but  when  plaintifi, 
pursuant  to  his  bond,  went  to  answer,  no  charge  was  against  him 
in  the  court  of  Rockdale  county,  and  he  was  released.  The  bench 
warrants  had  been  issued  in  1874,  when  plaintiff  was  a  boy  seven- 
teen years  of  age,  living  ■  with  his  father,  and  were  for  vagrancy 
and  carrying  concealed  weapons ;  the  arrest  was  made  in  1883 : 
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Held,  that  the  facts  made  a  case  of  false  imprisonment,  and  it  was 
error  for  the  court  to  direct  a  verdict  for  the  defendants. 

(a.)  In  cases  of  imprisonment  under  a  warrant,  neither  the  party 
bona  fide  suing  out,  nor  the  officer  who  in  good  faith  executes  it,  ia 
guilty  of  false  imprisonment,  though  the  warrant  be  defective  in 
form,  or  be  void  for  want  of  jurisdiction ;  and  the  good  faith  must 
be  determined  from  the  circumstances  of  each  case.  In  cases  of 
arrest  without  a  warrant,  the  person  arresting  shall,  without  de- 
lay, convey  the  offender  before  the  most  convenient  officer  author- 
ized to  receive  an  affidavit  and  issue  a  warrant ;  and  no  such  im- 
prisonment shall  be  lawful  beyond  a  reasonable  time  allowed  for 
that  purpose. 

(&.)  The  status  of  each  defendant  is  to  be  fixed  and  his  conduct 
graded  and  measured  by  the  jury. 

(c  )  The  court  has  no  authority  to  direct  a  verdict ;  and  if  he  does  so, 
a  reversal  Mrill  result,  unless  the  case  is  so  plain  that  it  would  be 
useless  to  send  it  back. 
February  7,  1885. 

False  Imprisonment.  Damages*  Arrest.  Before  Judge 
Clabk.     City  Court  of  Atlanta,    December  Term,  1883. 

Reported  in  the  decision. 

Reub£N  Arnold,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

Jackson,  Chief  Justice. 

This  record  shows  that  the  plaintiff  in  error  brought  suit 
against  four  defendants,  one  the  sheriff  of  Rockdale  county, 
and  the  others  policemen  of  Atlanta,  for  trespass  upon  his 
person  in  lodging  him  in  the  guard-house  of  the  city  oi 
Atlanta  among  felons  and  negroes,  in  a  very  loathsome 
and  filthy  place,  without  authority  of  law,  or  in  other 
words  for  false  imprisonment. 

The  presiding  judge  was  of  the  opinion  that  no  case  was 
made  out  which  entitled  the  plaintiff  in  error  to  recover, 
and  after  the  evidence  for  both  sides  was  before  the  jury, 
he  directed  a  verdict  for  the  defendants.  This  direction 
and  judgment  is  assigned  for  error  in  this  court. 
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The  proof  is  that  the  plaintiff  in  error  was,  when  ar- 
rested, a  shoemaker  in  Atlanta,  engaged  in  his  daily  work, 
4md  had  been  for  five  years  a  man  of  excellent  character, 
resided  in  the  city  for  years,  was  no  fugitive  from  justice 
in  any  proper  sense  of  that  word,  able  and  willing  to  give 
any  bond  that  might  be  required  of  him,  and  was  arrested 
and  incarcerated,  as  charged,  without  warrant  produced ; 
but  upon  some  letter  from  the  sheriff  of  Rockdale  county, 
who  afterwards,  after  five  hours'  imprisonment,  took  bond> 
and  he  was  released,  after  payment  of  costs.  The  sheriff, 
when  he  came  up  to  Atlanta,  said  he  had  bench  warrants 
for  the  plaintiff  in  error,  which  had  been  sent  to  the  chief 
of  police,  but  when  the  defendant,  pursuant  to  the  bond, 
went  to  answer,  no  charge  of  any  sort  was  against  him  in 
court  in  Kockdale,  and  he  was  released.  It  is  in  proof 
that  the  police  not  only  arrested  him  on  a  letter,  and  that 
not  produced  in  evidence,  and  without  any  bench  warrant 
or  warrant  of  any  sort  exhibited,  but  refused  to  bail  him, 
or  even  if  he  took  out  a  writ  of  habeas  corpus^  said  that  it 
would  do  no  good,  and  they  would  hold  him  in  the  loath- 
some jail-house  until  the  sheriff  of  Rockdale  came  up. 
It  is  in  proof  that  the  bench  warrants  were  for  vagrancy 
and  concealed  weapons,  dated  in  1874,  when  the  plaintiff 
in  error  was  seventeen  years  old,  and  the  arrest  was  made 
in  1883. 

The  law  of  this  state  is  this :  "  False  imprisonment  con- 
sists in  the  unlawful  detention  of  the  person  of  another, 
for  any  length  of  time,  whereby  he  is  deprived  of  his  per- 
sonal liberty."     Code,  §2990. 

"  If  the  imprisonment  is  by  virtue  of  a  warrant,  neither 
the  party  bona  fide  suing  out,  nor  the  officer  who  in  good 
faith  executes  the  same,  is  guilty  of  false  imprisonment, 
though  the  warrant  be  defective  in  form,  or  be  void  for 
want  of  jurisdiction.  In  such  cases,  the  good  faith  must  be 
determined  from  the  circumstances  of  each  case."  Code, 
§2991.  "  In  every  case  of  an  arrest  without  warrant,  the 
person  arresting  shall,  without  delay,  convey  the  offender 
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before  the  most  convenient  officer  authorized  to  receive  an 
affidavit  and  issue  a  warrant.  And  no  such  imprisonment 
shall  be  lawful  beyond  a  reasonable  time  allowed  for  that 
purpose.''    Code,  §4725. 

Under  the  proof  disclosed  by  this  record,  a  citizen  was 
arrested  in  his  shop  at  work,  his  employer  vouching  for 
him  and  his  fellow- workmen  all  attesting  to  his  character, 
without  any  warrant  exhibited,  but  on  a  letter ;  he  was  not 
carried  before  any  officer  empowered  to  hear  affidavits  or 
issue  warrants,  but  was  incarcerated  with  violators  of  the 
city  laws  of  all  grades,  and  kept  there  in  defiance  of  offers 
to  give  any  bail  desired,  and  in  defiance  of  an  offer  to  sue 
out  the  writ  of  habeas  corpua. 

The  imprisonment  was  illegal,  and  the  plaintiff  in  error 
had  the  clear  right  to  go  before  the  jury,  under  the  facts, 
and  let  them  say  what  damage  he  sustained  by  reason  of 
this  unwarranted  conduct  on  the  part  of  the  defendants. 
Of  course,  some  acted  differently  from  others  of  the  defend- 
ants, and  the  position  each  took  and  the  conduct  of  each 
is  to  be  graded  and  measured  severally.  But  to  deny  the 
plaintiffs  a  hearing,  and  direct  the  jury  to  find  for  ^11  the 
defendants,  is  certainly  erroneous. 

The  plaintiff  in  error  was  entitled  to  bail.  If  the  sheriff 
arrested  him,  it  was  his  duty  to  take  bail.  If  he  deputized 
anybody  else,  policeman  or  other  officer,  to  arrest  him,  the 
plaintiff  in  error  was  still  entitled  to  bail.  To  deny  it  and 
put  him  in  a  felon's  cell,  is  false  imprisonment.  To  defy  the 
authority  of  the  writ  of  habeas  corpus  adds  aggravation  to 
the  offense  against  the  liberty  of  the  citizen  for  which  he 
is  entitled  to  damages.  This  is  the  law,  even  if  the  bench 
warrants  had  been  exhibited  and  were  in  possession  of  the 
police  when  the  arrest  was  made,  but  it  is  in  proof  that 
they  said  that  they  had  no  warrant  at  all,  but  made  the 
arrest  on  a  letter.  If  so,  it  was  their  duty  to  take  the  party 
arrested,  as  soon  as  possible,  to  the  nearest  magistrate,  and 
have  affidavit  made  and  warrants  issued,  and  if  the  offenses 
were  bailable,  as  they  were,  to  release  him  on  bail  given. 
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Even  in  the  case  of  an  escaped  convict,  such  is  the  law. 
Harris  vs.  The  City  of  Atlanta  et  al,^  62  Oa-^  291.  And  in 
the  case  of  a  fugitive  from  justice,  the  same  duty  is  en- 
joined upon  the  arresting  officer,  under  section  4725  of  the 
Code ;  63  Oa,^  513,  Lavina  vs.  The  State;  and  the  duty 
of  the  police,  in  such  cases,  is  laid  down  in  the  63  Ga.<) 
supra^  and  in  Johnson  vs.  City  of  Americus^  46  Oa.^  80. 

The  liberty  of  the  citizen  is  sacred  wherever  English 
law  and  its  offspring,  American  law,  prevail.  The  writ 
of  habeas  corpus  and  the  privilege  of  bail  are  guaranteed 
in  the  constitutions  of  this  state  and  of  the  United  States. 
Code,  §§5001,  5003,  6268, 5313.  No  officer  of  the  law  can 
disregard  either  with  impunity. 

In  the  case  at  bar,  a  boy  seventeen  years  old,  when  at 
his  father's  house  in  Rockdale,  is  said  to  have  had  two 
bench  warrants  issued  against  him,  one  for  vagrancy  and 
another  for  carrying  concealed  weapons.      Nine  years 
afterwards,  when  engaged  honestly  at  work  in  Atlanta, 
only  two  hours'  ride  by  rail  from  Rockdale,  with  the  in- 
formation of  his  character  and  steadiness  given  them  by 
other  citizens  who  knew  him  and  worked  with  him  for 
five  years,  on  these  old  bench  warrants,  not  shown  anybody, 
he  is  atrested,  he  is  denied  bail,  the  writ  of  habeas  corpus  is 
defied,  he  is  imprisoned  in  an  iron-grated  cell ;  the  chief  of 
police  said  it  was  done  on  a  letter;  another  said,  he  is  guilty 
"  of  every  crime  except  burning  a  mill-pond,  and  he  is  ar- 
rested because  there  is  money  in  it ;"  all  the  police  fail  to 
show  any  authority  for  the  arrest ;  he  is  made  to  pay  for 
his  imprisonment  in  the  loathsome  cell,  where  he  was  not 
fed  by  them  or  the  city,  three  dollars  and  a  half  costs  ;  and 
after  being  admitted  to  bail,  when  he  goes  to  Rockdale 
court  to  answer,  there  is  no  case  against  him,  and  he  is 
discharged ;  and  since  his  residence  in  Atlanta,  he  had 
often  visited  the  county  of  Rockdale  without  molestation, 
and  the  shop  where  he  worked  all  the  while  in  Atlanta  is 
at  the  corner  of  Peachtree  and  Broad  streets — an  open, 
public  thoroughfare. 
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On  what  principle  the  case  was  decided  by  the  court 
below,  we  cannot  see.  Indeed,  unless  it  is  a  case  which 
is  so  plain  that  it  would  be  useless  to  send  it  backbit  would 
be  done  because  the  court  directed  the  verdict,  which, 
under  Georgia  practice,  it  had  no  powdt  to  do. 

But  it  is  not  remanded  for  a  new  trial  aJone  on  this  mis- 
direction, but  because,  by  the  facts  which  this  record  dis- 
closes, a  clear  case  of  false  imprisonment  is  made,  and  a 
jury  should  have  been  allowed  to  pass  upon  it  and  meas- 
ure the  damages. 

Judgment  reversed. 


173    665< 

TnK  County  op  Fulton  vs.  Clarke.  I  •♦    ^ 

Although  a  tax  collector  was  elected  on  January  1, 1879,  and  did  not 
give  an  official  bond  until  July  23  thereafter,  still,  the  bond  then 
given  stood  in  the  place  of  the  bond  which  should  have  been  given 
previously,  and  on  its  condition  being  broken,  it  was  subject  to  the 
several  remedies  which  the  person  aggrieved  might  have  had  on 
the  official  bond,  if  given  in  proper  time,  including  the  issuance  of 
execrtion  against  the  tax  collector  and  his  sureties  in  case  of  de- 
fault, as  was  provided  by  law  at  and  prior  to  the  election  of  such 
collector.  Therefore,  where  execution  was  so  issued  and  levied  on 
the  property  of  one  of  the  sureties,  it  was  error  to  dismiss  the  levy 
on  the  ground  that  the  bond  was  not  a  statutory  bond. 

(a )  This  case  differs  from  that  of  Mayo,  sheriff,  vs,    Wilson,  66 
Ga,j  408. 
January  21, 1886. 

Officers.  Tax.  Bonds.  Remedies.  State.  Execu- 
tions. Before  Judge  Dorsby.  Fulton  Superior  Court. 
March  Term,  1884. 

Reported  in  the  decision. 

B.  H.  Hill,  solicitor  general ;  T.  P.  Westmoreland,  for 
plaintiff  in  error. 

A.  H.  Cox,  by  brief,  for  defendant. 
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Blandford,  Justice. 

The  ordinary  of  Fulton  county  issued  a  writ  of  execu- 
tion against  Samuel  R  Hoyle  and  the  sureties  on  his  bond 
as  tax  collector  of  Fulton  county,  W,  H.  Clarke  being  one  of 
said  sureties.  This  execution  was  levied  on  certain  prop- 
erty as  the  property  of  W.  H.  Clarke.  Joseph  A.  Clarke 
interposed  a  claim  to  said  property.  The  court,  on  motion 
of  claimant,  directed  said  levy  to  be  dismissed,  because  it 
appeared  that  said  bond  was  not  given  and  approved  by 
the  ordinary  until  July  23, 1879,  and  that  said  Samuel  R 
Hoyle  was  elected  tax  collector  January  1, 1870,  because 
said  bond  is  not  a  statutory  bond. 

Section  167  of  the  Code  provides,  "Whenever  any 
officer,  required  by  law  to  give  an  official  bond,  acts  under 
a  bond  which  is  not  in  the  penalty  payable  and  condi- 
tioned, nor  approved  and  filed  as  prescribed  by  law,  such 
bond  is  not  void,  but  stands  in  the  place  of  the  official 
bond,  subject,  on  its  condition  being  broken,  to  all  the  rem- 
edies, including  the  several  recoveries  which  the  person  ag- 
grieved might  have  maintained  on  the  official  bond.'' 

Thus  the  law  declares  that,  when  the  bond  is  not  filed 
within  the  time  prescribed  by  law,  it  stands  in  the  place 
of  the  official  bond,  subject,  on  its  condition  being  broken, 
to  the  several  remedies  which  the  persons  aggrieved  might 
have  on  the  official  bond. 

Section  913  of  the  Code  makes  all  the  property  of  col- 
lectors and  their  sureties  bound  from  the  execution  of  their 
bonds. 

If  we  correctly  apprehend  the  meaning  of  section  167 
of  the  Code,  it  makes  the  bond  a  statutory  bond,  which  in  all 
respects  is  to  be  considered  the  official  bond  of  the  tax  col- 
lector, and  stands  in  the  place  of  the  bond  which  might 
have  been  given  by  that  officer  within  the  time  prescribed 
by  law,  subject  to  the  same  remedies. 

Sections  522  to  625  of  the  Code  provides  for  the  issuing 
of  execution  against  the  tax  collector  and  his  sureties,  as 
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was  done  in  this  case.  The  law  is  so  plain  as  to  require 
no  argument.  These  laws  were  of  force  long  anterior  to 
the  election  of  Hoyle  and  the  giving  of  the  bond  by  him. 

In  the  case  of  Ross  vs.  Williamson^  44  Oa.^  501,  thi9 
court  held  that  the  simple  fact  that  the  officer  elect  does  not 
give  his  bond  and  take  the  oath  of  office  within  the  time 
prescribed  by  law  is  not  sufficient  to  work  a  forfeiture  to 
his  right  to  the  office.  It  must  appear  that  his  failure  to 
do  so  was  by  his  fault  or  failure.  He  cannot  enter  upon 
his  duties  as  such  tax  collector  until  he  has  given  the 
bond  required  by  law.    Sections  915,  929, 930  of  the  Code. 

This  case  does  not  conflict  with  the  case  of  Mayo^  sheriffs 
vs.  Wilson^  66  Ga.^  408.  In  that  case,  this  court  held  the 
summary  remedy  against  the  state  treasurer,  as  provided 
by  the  Code,  was  not  in  contemplation  of  section  167,  be- 
cause it  was  the  creation  of  the  act  of  1876,  long  afterwards 
enacted. 

This  is  sufficient  to  show  the  difference  between  the 
case  at  bar  and  the  case  last  cited,  but  an  examination 
will  show  many  other  marks  of  distinction.  The  case  be- 
fore us  is  fully  covered  by  our  own  Code.  Hence  it  fol- 
lows that  the  court  erred  in  dismissing  the  levy  of  plain- 
tiffs's  execution,  and  this  judgment  must  be  reversed. 

Judgment  reversed. 


Gk)RDON  vs.  McOauley  et  al.  y^  fm 

78    667 

Where  a  plaintiff  brought  suit  on  a  promissory  note  in  his  own  name,  ^^   ^^^ 

and  afterwards  amended  his  declaration  by  inserting  the  name  of 
a  partnership  for  his  use,  and  adding  a  count  for  the  value  of  a 
sorghum  mill  for  which  the  note  was  given,  if  such  case  was  non- 
suited, he  could  renew  it  within  six  months  thereafter  for  the  value 
of  the  mill.  Ho  was  the  real  party  in  the  first  case,  and  could  re- 
new it  after  the  non-suit. 
January  6,  188&. 

Parties.  Actions.  Renewal  of  Causes.  Statute  of 
Limitations.  Non-suit.  Before  Judge  Fain.  Whitfield 
Superior  Court.     April  Term,  1884. 


Digit 


ized  by  Google 


668  SUPREME  COURT  OF  GEORGIA. 

Gordon  vs.  McCauley  et  al, 

Thomas  M.  Gordon  sued  0.  B.  McOauley  and  W.  Ward, 
as  makers,  and  J.  0.  Williams,  as  indorser,  in  a  justice's 
court,  on  a  promissory  note,  dated  September  1,  1877,  due 
ninety  days  after  date.  Defendants  pleaded  that  it  had 
been  altered  so  as  to  make  it  negotiable,  and  that  it  was 
given  for  a  sorghum  mill  and  evaporator  which  were  worth- 
less. (See  64  Ga,j  221.)  An  amendment  was  made  by 
adding  a  count  in  the  name  of  Williams  et  aL^  partners, 
under  the  firm  name  of  J.  0.  Williams,  ''  who  sues  for  the 
use  of  Thomas  M.  Gordon."  An  account  also  was  attached 
for  a  balance  of  $100.00  due  on  the  mill  and  evaporator. 
On  October  4,  1881,  a  non-suit  was  had.  On  November 
12,  another  summons  was  prepared  and  handed  to  the  jus 
tice,  which  alleged  that  it  was  a  suit  on  account  in  favor 
of  J.  0.  Williams  et  al.y  partners,  under  the  firm  name  of 
Williams  Brothers,  for  the  use  of  Gordon.  Attached  to 
the  summons  was  an  entry  of  "  Copy  Note,"  but  there  was 
no  copy.     There  was  also  a  copy  account. 

It  appears  that  tliis  summons  was  handed  to  the  justice 
on  November  12,  and  counsel  for  defendant  agreed  to  ac- 
knowledge service,  but  the  justice  did  not,  in  fact,  sign  the 
summons  until  December  3.  The  case  was  appealed  by 
consent,  and  the  facts  stated  above  were  submitted  to  the 
court.  He  held  the  case  barred  and  dismissed  it.  Gordon 
excepted. 

R  J.  McCamy,  for  plaintiff  in  error. 
W.  K  MooRB,  by  brief,  for  defendants. 
Jackson,  Chief  Justice. 

This  record  makes  the  question,  whether  suit  having 
been  brought  by  Thomas  M.  Gordon  originally  on  a  prom- 
issory note  in  his  own  name,  and  amended  afterwards  by 
inserting  the  name  of  a  partnership  for  the  use  of  Thomas 
M.  Gordon,  and  adding  a  count  for  the  value  of  the  con- 
sideration (to-wit,  a  sorghum  mill),  which  was  non-suited. 
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can  be  renewed  within  six  months  after  the  non-suit  for 
the  value  of  the  sorghum  mill  ? 

Gordon  was  the  party  in  interest  and  only  party  in  in- 
terest all  the  while.  First,  he  seemed  to  have  sued  in  his 
own  name,  claiming  legal  title ;  then  in  the  name  of  the 
true  legal  owners  of  the  debt  for  his  use,  in  which  last 
character  he  was  non-suited;  then  in  six  months  he  re- 
newed this  suit  for  the  consideration  of  the  note  (the  court 
has  "copy  of  note"  in  red  ink,  but  does  not  set  out  the  copy 
itself),  and  it  is  therefore  presumed  that  the  renewed  suit  also 
embraced  the  note.  In  the  case  of  Moody  vs.  TArelkeld^ 
13  Oa.^  55,  it  is  held  that  the  cestui  que  trusty  one  who  has 
the  equitable  interest,  is  the  real  party,  and  may  renew  in 
six  months.  See  p.  60,  opinion  of  court.  In  Cox  vs.  Berry 
et  al.^  13  Ga.j  306,  on  page  309,  the  court  repudiate  a  nar- 
row construction  of  the  act  and  open  its  spirit  widely. 
Nor  does  the  case  of  Moss-,  administrator^  v-?.  Keesler^  in 
60  Oa.^  44,  militate  against  these.  It  merely  emphasizes 
that  it  must  be  the  real  party  who  can  renew,  which  is 
admitted  in  the  cases  in  the  13th  Oa.  We  think*  therefore, 
that  the  plaintiff  had  a  right  to  renew  within  six  months. 

The  amendment,  inserting  the  names  of  the  partners, 
we  do  not  pass  upon.  It  is  not  before  us,  and  we  cannot 
pass  upon  it. 

We  decide  the  naked  question  that,  inasmuch  as  Gor- 
don sued  originally  on  this  note  in  his  own  name,  and  was 
the  real  party  in  the  case,  in  all  its  changes  and  amend- 
ments, up  to  the  non-suit,  he  had  a  right  to  renew  the  suit 
within  six  months  thereafter. 

Judgment  reversed. 
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jjSS,  Pack  vs.  Patnk. 

1.  Requests  to  charge,  which  are  inapplicahle  to  the  facts  of  the  case, 
should  be  refused. 

2.  AVhenevcr  one  person  consents  or  agrees,  in  any  manner,  that  an- 
other shall  have  and  hold  any  interest  in  real  estate,  and  the  latter 
is  either  in  possession  or  takes  possession  at  the  time  of  the  giving 
of  such  consent  or  the  making  ot  such  agreement,  then  the  party 
agreeing  or  consenting  will  be  presumed  to  have  had  notice  that 
the  other  held  adversely  to  him  all  that  he  consented  that  such 
other  party  might  hold  as  his  own. 

(a.)  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  trus- 
tee against  the  person  for  whom  he  holds  until  his  possession 
becomes  adverse,  tortious  and  wrongful  by  his  disloyal  act,  which 
must  bo  open,  continued  and  notorious,  so  as  to  preclude  all  doubt 
as  to  the  character  of  the  holding  of  the  property  or  the  want  of 
knowle<lgc  on  the  part  of  the  cestui  qxie  trust. 

{b.)  While  requests  to  charge  may  not  have  been  numbered,  yet,  if 
it  api)ears  that  they  were  separately  asked  for  and  refused,  and 
tliat  they  were  not  contained  in  one  entire  and  connected  request 
to  charge,  a  refusal  to  give  one  of  them  may  be  assigned  as  error; 
and  if  such  request  contains  a  legal  principle  pertinent  to  the  case, 
and  the  charge  does  not  embody  such  principle,  but  gives,  in  do- 
tail,  the  theory  of  the  other  side  of  the  case,  such  refusal  will  cause 
anew  trial. 

(c  )  While  generally,  if  the  entire  charge  be  not  brought  up  in  the 
record,  it  will  be  presumed  to  have  been  correct,  yet  where  a  re- 
quest containing  a  legal  proposition  pertinent  to  the  case  was 
refused,  and  the  court  charged  to  the  contrary,  the  presumption  in 
favor  of  the  general  charge  is  overcome. 

(d.)  The  decisions  complained  of  in  this  case  were  set  out  with  sufS- 
cient  distinctness. 
December  19, 1884. 

Prescription.  Charge  of  Court.  Notice.  Trusts  and 
Trustees.  Practice  in  Supreme  Court.  Before  Judge 
Fain.     Dade  Superior  Court.     September  Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add,  that  counsel  for  defendant  requested  the 
court  to  give  each  of  the  following  requests  in  charge : 

"Adverse  possession  of  land  under  written  evidence 
of  title  for  seven  years  gives  title  by  prescription.     But  if 
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such  title  be  forged  or  fraudulent,  and  notice  thereof  be 
brought  home  to  the  claimant  before  or  at  the  time  of  the 
commencement  of  his  possession,  no  prescription  can  be 
based  thereon." 

"Written  evidence  of  title  within  the  meaning  of 
this  section  of  the  Code  (referring  to  the  section  before 
requested  to  be  given  in  charge),  is  any  paper  professing  to 
pass  the  title,  which  serves  to  define  the  character  and  ex- 
tent of  the  claim ;  and  nothing  can  defeat  it,  unless  such 
written  evidence  of  title  be  forged  or  fraudulent,  provided 
adverse  possession  has  been  held  under  it  for  seven  years 
openly,  notoriously,  continuosly,  uninterruptedly  and 
peaceably,  and  with  intent  to  claim  it  under  such  written 
evidence  of  title.  A  fraudulent  paper,  within  the  mean- 
ing of  the  Code,  is  one  fraudulently  procured ;  that  is,  one 
procured  by  deceitful  means  and  artful  practices.  Every 
one  is  presumed  to  know  the  law,  but  because  one  is  pre- 
sumed to  know  the  law,  it  does  not  therefore  follow  that 
conduct  contrary  to  law  is  fraudulent ;  and  if  you  believe 
from  the  evidence  that  Pace  believed,  at  the  time  he 
brought  on  the  sheriffs  sale  and  bought  the  land  under  it, 
he  had  done  all  the  law  required  him  to  do  to  make  the 
sheriff's  sale  valid,  the  fact  that  he  had  not  done  so  by 
having  the  deed  to  Gross  recorded,  while  it  will  make  the 
sheriff's  deed  void  as  legal  paper  title,  it  will  not  make  it 
fraudulent  as  written  evidence  of  title,  so  as  to  defeat  his 
title  by  prescription ;  but,  on  the  contrary,  if  he  went  into 
possession  under  such  written  evidence  of  title,  and  so 
continued  for  seven  years,  holding  adversely  to  plaintiff's 
claim,  his  title  is  good  by  prescription." 

"  Whenever  one  person  consents  or  agrees  in  any 
way  that  another  person  shall  have  and  hold  any  interest 
in  real  estate,  such  person  being  then  in  possession,  or  at 
the  time  taking  possession  under  such  agreement  or  con- 
sent, the  person  so  agreeing  or  consenting  will  be  pre- 
sumed to  have  notice  that  the  person  in  possession  or  tak- 
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ing  possession  holds  adversely  to  him  all  he  consented  he 
might  hold  as  his  own." 

A  verdict  was  rendered  finding  for  complainant  $33.60, 
and  requiring  defendant  to  make  titles  to  him  to  the  min- 
eral interest  and  easements  claimed.  Defendant  moved 
to  set  aside  the  verdict,  on  the  ground  that  one  juror  was 
never  sworn.  This  was  overruled,  and  defendant  excepted 
to  this,  and  the  refusal  of  the  requests  to  charge  stated 
above. 

W.  N.  &  J.  P.  Jacowat  ;  Graham  &  Graham,  for  plain- 
tiflF  in  error. 

T,  J.  Lumpkin  ;  R.  J.  McOamy  ;  MoCutchen  &  Shumate, 
for  defendant. 

Hall,  Justice. 

The  complainant  exhibited  his  bill  against  the  respond- 
ent, to  compel  the  specific  performance  of  a  contract  to 
sell  and  convey  to  him,  upon  certain  conditions  specified 
in  a  written  agreement  entered  into  between  the  respond- 
ent and  one  Gross,  the  right  to  the  minerals  on  lot  of  land 

number  288,  in  the district  and section  of  Dade 

county,  together  with  certain  easements  and  privileges  rel- 
ative to  the  mining  of  said  minerals,  and  which  contract 
had  been  assigned  by  Gross  to  complainant,  as  he  alleges, 
with  the  full  approbation  and  consent  of  defendant.  He 
sets  forth  that  he  had  fully  complied  with  the  conditions 
entitling  him  to  a  conveyance  of  these  minerals  and  the 
rights  and  easements  connected  with  the  mining  and  ap- 
propriation of  the  same.  The  defendant  admitted  the 
contract  with  Gross  and  the  assignment  of  the  same  to 
complainant,  but  denied  that  he  had  performed  the  condi- 
tions upon  which  he  was  entitled  to  the  conveyance  de- 
manded. On  the  contrary,  he  insisted  that  he  was  com- 
pelled to  reduce  his  claims  against  Gross  to  judgment;  that 
the  judgment  was  stayed  by  complainant's  becoming  secu- 
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rity  for  Gross,  and  when  he  demanded  the  mone}^  duo  on 
his  judgment,  complainant  pointed  out  for  levy  the  land 
embraced  in  tho  contract  with  Gross,  including  this  min- 
eral interest ;  that  ho  executed  a  deed  conveying  these 
lands  to  Gross,  filed  the  same  with  the  clerk  and  had  it 
recorded ;  caused  a  levy  to  bo  made  upon  these  lands  and 
this  mineral  interest,  and  purchased  them  at  tho  sheriflfs 
sale,  and  took  the  sheriffs  deed  thereto ;  that  the  lands 
sold  did  not  bring  a  sufficient  amount  to  satisfy  his  de- 
mand, and  that  complainant  pointed  out  lands  of  his  own, 
which  were  levied  0:1  to  satisfy  the  balance  still  due  on 
the  execution  after  the  proceeds  of  this  sale  had  been  ap- 
plied. 

It  seems  that  the  deed  from  defendant  to  Gross  was  not 
recorded  until  after  the  levy,  and  it  is  insisted  for  this  rea- 
son, that  the  sale  thereunder  was  invalid  and  of  no  effect; 
that  it  did  not  change  the  relations  previously  existing 
between  tho  parties  to  the  contract,  and  left  them  in  the 
same  position  towards  each  other  as  they  were  before  it 
took  place.     Complainant  further  alleged  that  defendant 
purchased  the  land  at  the  sheriff's  sale  at  his  instance  and 
in  pursuance  of  an  arrangement  with  him.   This  the  de- 
fendant denies;  he  says  that  complainant  endeavored  to 
affect  such  an  arrangement  with  him,  but  he  declined. 
Besides  this  mineral  interest,  two  other  lots  of  land,  num- 
bers 156  and  157,  in  an  adjoining  district  and  section  were 
conveyed  by  the  sheriff,  in  pursuance  of  this  sale,  to  the 
defendant.     The  defendant  insists  that  he  subsequently 
sold  and  conveyed  these  two  lots  to  the  complainant,  at  an 
advance  of  two  hundred  dollars  upon  his  bid  for  them  and 
the  mineral  interest ;  that  the  sheriff^s  sale  put  an  end  to 
complainant's  rights  under  the  contract  with  Gross,  and 
that  the  contract  by  which  complainant  acquired  titles  to 
the  two  lots  was  independent  of  the  former,  and  had  no 
connection  whatever  tlierewith.     Complainant  asserts  di- 
rectly the  contrary,  and  claims  that  he  paid  the  entire 
amount  contracted  to  be  paid  for  these  two  lots  of  land 
V  73-44 
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and  the  mineral  interest  on  lot  288,  which  was  much  more 
valuable  than  both  the  other  lots,  it  being  worth  fully 
three  times  as  much  as  they  were ;  he  further  contends 
that  the  deed  to  the  two  lots  of  land  was  never  delivered 
to  him,  but  was  surreptitiously  placed  upon  record  and 
fraudulently  attempted  to  be  foisted  upon  him.  Upon 
the  question  of  this  new  agi*eement,  which  made  the  prin- 
cipal issue  in  the  case,  there  was  much  evidence  of  a  di- 
rectly conflicting  character,  and  after  the  charge  of  the 
court,  the  jury  found  for  the  complainant,  and  a  specific 
execution  of  the  original  contracts  was  decreed  on  this 
verdict  The  defendant  did  not  seek  to  set  it  aside  by 
moving  a  new  trial,  but  brought  the  case  here  upon  ex- 
ceptions to  charges  given  and  refused  by  the  court. 

1.  The  defendant  requested  in  writing  certain  charges 
which  were  refused ;  they  related  to  the  law  of  prescription, 
with  and  without  written  evidence  of  title,  and  the  eflfect 
which  that  law  would  have  upon  the  case  when  accompanied 
with  adverse  possession  of  this  mineral  interest,  for  the 
period  prescribed  in  each  instance  by  the  statutes.  We 
think  these  charges  were  properly  refused,  because  the 
principles  embodied  in  them  were  inapplicable  to  the  facts 
in  controversy. 

2.  Another  written  charge  was  requested  by  the  de- 
fendant, which  was  likewise  refused,  to  the  effect  that, 
"  Whenever  one  person  consents  or  agrees  in  any  manner 
that  another  shall  have  and  hold  any  interest  in  real  estate, 
and  the  latter  is  either  in  possession  or  takes  possession 
at  the  time  of  giving  this  consent  or  making  the  agree- 
ment, then  the  party  agreeing  or  consenting  will  be  pre- 
sumed to  have  had  notice  that  the  other  held  adversely  to 
him  all  that  he  consented  he  might  hold  as  his  own.'' 
This  charge  was  directly  applicable  to  the  only  material 
issue  in  the  case  which  was  controverted,  and  should  have 
been  given,  unless  it  was  contained  in  the  same  request 
with  the  others,  which  we  have  seen  were  inapplicable? 
and  were  properly  refused.     While  it  is  true  that  these 
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charges  were  not  numbered,  yet  it  sufficiently  appears 
from  the  record,  as  we  think,  that  they  were  separately 
asked  for,  and  were  not  contained  in  one  entire  and  con- 
nected request  to  charge.  The  court,  however,  did  give 
an  entire  charge  at  the  request  of  complainant's  solicitors, 
which  covered  all  the  questions  involved  which  they 
thought  essential  to  their  theory  of  the  case,  and  which 
went  into  detail  as  to  the  issues  proper  to  be  presented 
for  the  consideration  of  the  jury.  This  request  undertook 
to  sum  up  hypothetically  the  evidence  bearing  upon  the 
issues  between  the  parties.  It  made  no  allusion  to  the 
facts  in  proof  which  were  most  essential  to  the  elucida- 
tion of  the  real  issues  involved,  and  the  summing  up  was, 
though  unintentionally  so,  unfair  and  partial ;  the  defend- 
ant's theory  of  the  case  was  wholly  omitted ;  and  the  ques- 
tion upon  which  he  mainly  rested  his  defence  seems  to 
have  been  overlooked  or  purposely  ignored.  A  single  legal 
idea  pervaded  this  request,  and  that  was  to  get  rid  of  the 
effect  of  prescription  upon  the  rights  of  the  complainant  as 
set  forth  in  his  bill — a  principle  which,  as  we  have  shown, 
had  no  application  to  the  case. 

It  is  insisted  that  as  this  request  covered  various  ques- 
tions, and  as  the  exception  to  it  was  general  and  not  speci- 
fic, it  cannot  be  considered  by  this  court,  under  its  former 
rulings  and  practice ;  that  the  general  charge  of  the  court 
is  not  brought  up  in  the  record,  and  it  must  be  presumed, 
in  the  absence  of  objections,  that  it  was  correct  and  laid 
down  all  the  law  applicable  to  the  case  as  made.  Gener- 
ally this  is  true ;  but  it  would  be  going  too  far  to  entertain 
such  a  presumption,  where  the  request  refused  and  that 
given  directly  contravene,  and  are  wholly  inconsistent 
with  it.  To  specify  the  decisions  complained  of  was  to 
point  out  plainly  the  errors  alleged  to  exist  therein  ;  they 
were  either  wholly  right  or  wholly  wrong;  each  of  them 
dealt  with  a  single  principle  broadly  laid  down,  without 
qualification  or  condition. 

There  is  no  controversy  between  these  parties,  as  to  any 
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matter  relating  to  the  contract  sought  to  be  specifically 
enforced,  down  to  the  sherifPs  attempted  sale  of  the  prop- 
erty embraced  therein.    This  sale,  with  its  accompanying 
incidents,  either  changed  the  relations  and  rights  of  the 
parties,  as  they  existed  under  the  contract  prior  to  the 
time,  to  the  property  in  question,  or  it  did  not     There  is 
no  dispute  that  the  property  was  pointed  out  by  the  com- 
plainant to  be  levied  on ;  that  this  was  done  with  his  full 
knowledge  and  approbation,  and  that  the  sale  took  place, 
according  to  his  version  of  the  matter,  in  pursuance  of 
an  agreement  between  him  and  the  defendant;  the  latter 
denies  the  existence  of  any  such  agreement,  and  especially 
that  there  was  any  agreement  at  all  which  included  the 
mineral  interest  in  the  lot  in  question.     The  great  fact  on 
which  he  insists  was  the  consent  of  the  defendant  that 
this  right  to  this  mineral  interest  should  pass  from  him 
at  that  time  and  in  the  manner  that  it  did;  he  contends 
that,  whether  the  deed  made  and  filed  to  the  property  was 
recorded  before  the  levy  was  made,  under  wliich  the  sale 
took  place,  is  immaterial ;  that  it  is  a  circumstance  point- 
ing directly  to  the  complainant's  abandonment  of  his  claim 
to  any  part  of  the  property,  and  chargin;;  iiim  with  notice 
of  defendant's  adverse  holding  of  this  miners  interest 
from  that  time  forth.   This  position,  if  founded  in  fact,  about 
which  there  is  dispute,  is  unassailable,  and  was  a  question 
to  be  passed  upon  by  the  jury,  under  proper  instructions 
from  the  court.     Such  instructions  he  requested,  but  they 
were  refused,  and  others  were  substituted  for  them  which 
ignored  entirely  the  principal  question  upon  which  the 
case  turned.     It  was  not  pretended,  during  the  existence 
of  the  contract  assigned  to  complainant,  that  the  defend- 
ant held  the  lot,  number  288,  otherwise  than  subject  to  the 
complainant's  right  to  have  the  mineral  interest  with  the 
attendant  easements,  upon  his  compliance  with  the  condi- 
tions of  contract;  the  contention  was  that  the  contract  was 
performed ;  that  the  defendant  held  this  interest  adversely 
to  the  complainant;  that  the  complainant  was  charged 
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with  notice  of  such  adverse  holding,  and  had  acquiesced 
therein  for  a  sufficient  length  of  time  to  bar  any  remedy  upon 
the  contract  touching  said  mineral  interest. 

The  precise  rule  upon  this  subject  was  laid  down  in 
JScott  vs.  Haddock^  11  Oa,  258,  264.  After  quoting  and 
adopting  the  decision  in  Zeller's,  Lessee  V8.  Eckert 
et  al.^  i  Howard  K,  296,  and  disapproving  the  charge 
of  the  lower  court,  "  that  it  was  incumbent  on  the 
trustee  to  have  given  notice  to  the  cestuis  que  trust  that 
he  held  and  claimed,  the  trust  property  adversely  to  their 
title,"  this  court  maintained  the  doctrine  declared  in 
the  case  they  cited,  "  that  the  statute  of  limitations  does 
not  begin  to  run  until  the  possession  of  the  trustee— -be- 
fore consistent  with  the  title  of  the  true  owner — be- 
comes adverse,  tortious  and  wrongful  by  the  disloyal  acts 
of  the  trustee,  which  must  be  open,  continuous  and 
notorious,  so  as  to  preclude  all  doubt  as  to  the  charac- 
ter of  the  holding  of  the  property,  or  the  want  of  knowl- 
edge on  the  part  of  the  cestuis  que  trust^^  Though  the 
defendant  in  this  case  was  never  a  technical  trustee  for 
the  complainant  as  to  the  interest  in  dispute,  yet  he  did 
sustain  to  him  and  the  property  such  a  confidential  rela- 
tion as  practically  made  him  a  trustee.  If  the  defendant 
is  right  in  his  version  of  their  dealings,  if  the  complainant 
consented  to  the  sale  of  this  property  by  the  sheriff,  or  if, 
after  its  sale,  he  purchased  and  took  from  the  defendant  a 
portion  of  the  property  thus  sold  by  the  sheriff,  and  left 
the  defendant  in  the  possession  of  the  mineral  interest 
after  that  time,  then  he  surely  had  knowledge  of  the  de- 
fendant's adverse  holding  of  the  same  from  that  time,  and 
if  the  statutory  period  under  this  holding  had  elapsed  be- 
fore the  institution  of  this  suit,  the  complainant's  remedy 
is  barred.  These  several  issues  of  fact  should  be  separately 
and  distinctly  submitted  to  the  jury ;  and  the  decree  ren- 
dered should  be  in  accordance  with  their  finding.  Inas- 
much as  these  material  issues  were  not  submitted,  we 
think  this  case  should  be  remanded  for  another  hearing. 
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We  express  no  opinion,  of  course,  as  to  how  these  issues 
should  be  found,  or  as  to  the  weight  of  the  testimony, 
whether  it  preponderates  in  favor  of  one  party  or  the 
other.  We  determine  that  these  issues  should  be  submits 
ted  to  the  jury,  that  they  may  find  them  as  they  think  the 
evidence  requires. 
Judgment  reversed. 


Sasser  vs.  Mo  Williams. 

1.  A  deed  from  a  husband  to  his  wife  contained  the  following  words 
of  conveyance :  "  Unto  the  said  (grantee)  daring  her  natural  life, 
not  subject  to  be  disposed  of  by  her  will  nor  in  any  other  manner 
whatever,  neither  sabject  to  the  control  and  liabilities  of  any  fu- 
ture husband  or  husbands.''  The  habendum  and  tenendum  clause 
was  as  follows :  "To  have  and  to  hold  .  .  .  unto  the  said 
(grantee)  only  during  her  natural  life,  together  with  ail  and  sin- 
gular,' '  etc.  Then  came  the  following  restrictive  words :  "Subject, 
however,  to  the  maintenance,  use  and  benefit  and  control  of  the 
said  (grantor)  during  his  natural  life ;  also  subject  to  the  distri- 
bution of  the  legal  heirs  of  the  said  (grantor)  at  the  death  of  the 
said  (grantee) :" 

Held,  that  such  a  deed  conveyed  to  the  wife  a  use  for  life,  in  connec- 
tion with  her  husband,  while  he  lived,  and  then  the  mere  use,  at 
his  death,  as  long  as  she  lived,  and  with  power  in  the  grantor  to 
part  with  the  property  by  will  or  deed,  or  distribute  it  in  any  other 
way  he  chose  consistent  with  the  mere  usufruct  in  her  during  her 
life. 

(a.)  This  construction  of  the  words  "distribution  of  the  legal  heirs," 
is  confirmed  by  the  course  pursued  by  the  grantor  afterwards  in 
dividing  his  estate  by  will,  and  in  the  use  there  made  of  the  word 
"distribution." 

(&.)  A  construction  of  the  marriage  contract  between  the  grantor  and 
grantee  gives  the  same  result. 

(c.)  There  are  words  in  the  marriage  settlement  which,  literally  con- 
strued, would  deprive  the  husband  of  any  right  at  all  to  dispose  of 
his  own  property,  outside  of  his  own  heirs,  except  to  his  wife ;  but 
construing  the  entire  scheme  of  the  settlement  on  the  eve  of  mai^ 
riage  together,  such  a  restriction  is  not  made. 

(d.)  Words  "or  otherwise''  construed. 

,     October  2,  1881. 
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Deeds.  Title.  Husband  and  Wife.  Marriage  Contracts. 
Construction.  Words  and  Phrases.  Wills.  Before  Judge 
Clarke.    Randolph  Superior  Court.    May  Term,  1884. 

Jared  B.  Mc Williams  brought  complaint  against  J.  Q. 
Sasser  on  two  promissory  notes.  Defendant  pleaded  that 
they  were  given  for  the  purchase  of  land,  and  that  plain- 
tiff did  not  have  and  could  not  make  a  good  title  thereto; 
and  offered  to  rescind  the  trade.  It  was  agreed  that 
Thomas  N.  McWilliams  was  a  widower,  with  several  chil- 
dren, and  that  Margaret  Buchanan  was  a  widow^  also  with 
several  children;  that  they  were  married  in  1S49,  and 
plaintiff  was  their  child.  The  case  turned  upon  the  con- 
struction of  a  marriage  contract  between  the  parties,  a 
deed  and  the  will  of  Thomas  N.  McWilliams. 

The  marriage  contract,  dated  October  3, 1849,  after  men- 
tioning certain  property,  continued  as  follows : 

"  All  other  property  which  is  now  in  her,  the  said  Margaret  Buch- 
anan's possession,  and  all  other  property  which  may  be  given  said 
Margaret  Buchanan  by  her  father  or  other  person,  by  will  or  other- 
wise, or  be  inherited  by  her  from  her  father  or  other  person,  shall 
form  and  remain  to  be  her  separate  property  and  estate,  and  shall 
not,  in  law  or  equity,  be  subject  to  the  payment  of  the  debts  of  the 
said  Thomas  N.  McWilliams,  bat  the  right  and  title  of  said  property 
shall  be  vested  in  Edmond  W.  Hodges,  as  trustee,  of  the  third  part, 
for  the  nse  and  benefit  of  said  Margaret  Buchanan ;  and  the  said 
Thomas  N.  McWilliams  further  covenants  and  agrees  that  said  Mar- 
garet Buchanan  may  dispose  of  said  property  by  will  to  any  person 
she  may  appoint,  subject,  however,  to  be  used  by  said  Thomas  N. 
McWilliams,  with  the  approbation  and  consent  of  said  Edmond  W. 
Bodges,  during  the  continuance  of  the  coverture,  for  the  mutual  ben- 
efit and  advantage  of  said  Thomas  N.  McWilliams  and  Margaret 
Buchanan.  We,  the  said  Thomas  N.  McWilliams  and  Margaret 
Buchanan,  as  aforesaid,  do  farther  covenant  and  agree  that  all  the 
lands  and  negroes,  horses  and  stock  of  all  kinds,  and  property  of 
every  description  whatsoever  that  is  now  in  the  possession  of  said 
Thomas  N.  McWilliams,  or  may  hereafter  be  in  his  possession,  by 
will  or  otherwise,  is  and  shall  not  be  liable  to  the  debts  or  liabilities 
of  the  said  Margaret  Buchanan,  nor  subject  to  division  by  the  heirs 
of  the  said  Margaret  Buchanan,  nor  subject  to  be  disposed  of  in  any 
way,  by  will  or  otherwise ;  but  that  the  said  property  shall  be  sepa- 
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rate  and  distinct  estate,  exclusively  for  the  benefit  and  use  of  the 
heirs  at  law  of  the  said  Thomas  N.  Mc Williams  at  tiie  death  of  the 
said  Thomas  N.  McWilliams,  except  so  much  thereof  as  may  be  dis- 
posed of  by  the  will  of  the  said  Thomas  N.  McWilliams  to  the  said 
Margaret  Buchanan  or  otherwise,"  etc. 

The  deed  from  Thomas  N.  McWilliams  to  his  wife,  dated 
November  20, 1849,  contained  the  following  clauses : 

**  For  and  in  consideration  of  the  natural  love  and  affection  which 
he  (McWilliams)  has  and  bears  to  his  said  wife,  Margaret  McWil- 
liams, hath  given,  granted  and  conveyed,  and  does,  by  these  pres- 
ents, give,  grant  and  convey  unto  the  said  Margaret  McWilliams, 
during  her  natural  life,  not  subject  to  bo  disposed  of  by  her  will,  nor 
in  no  other  knanner  whatever,  neither  subject  to  the  control  or  liabil- 
ities of  any  future  husband  or  husbands,  all  that  tract  or  parcel  of 
land  (describing  it). 

"  To  have  and  to  hold  said  tracts  or  parcels  of  land  imto  her,  the 
said  Margaret  McWilliams,  only  during  her  natural  life,  together  with 
all  and  singular  the  rights,  members  and  appurtenances  to  the  same 
in  any  manner,  belonging,  to  her  own  proper  use  subject,  however, 
to  the  maintenance,  use  and  benefit  and  control  of  the  said  Thomas 
N.  MeWilliams  during  his  natural  life ;  also  subject  to  the  distribu- 
ition  of  the  legal  heirs  of  the  said  Thomas  N.  McWilliams/' 

The  will  of  McWilliams  contained  the  following  items 
material  to  the  present  case : 

....  '*I  therefore  deem  it  right  and  proper,  both  as  it  re- 
spects my  family  and  myself,  that  I  should  make  a  distribution  of 
the  property  with  which  a  kind  Providence  has  blessed  me,  do,  there- 
fore, make  this  my  last  will  and  testament,  hereby  revoking  all  oth- 
ers heretofore  made  by  me,"  etc. 

**  3d  Item.  I  give,  bequeath  and  devise  that  my  wife,  Margaret 
McWilliams,  shall  have  the  sum  of  five  ($5.00)  dollars,  to  be  paid  to 
her  by  my  executors  out  of  my  estate,  as  she,  the  said  Margaret,  has 
left  my  residence  and  is  attending  to  her  own  individual  interests. 
Said  five  dollars  is  given  in  addition  to  some  land  and  negro  property 
deeded  by  myself  to  said  Margaret,  for  and  during  l.er  natural  life 
only,  and  then  to  descend  to  my  first  children ;  said  property  deeded 
in  the  year  1849,  since  our  intermarriage  together.  The  bequests 
here  made  to  my  wife,  Margaret  McWilliams,  are  in  lieu  of  her  whole 
dower,  etc.,  out  of  my  estate. 

"  4th  Item.  I  give,  bequeath  and  devise  to  my  youngest  son, 
Jared  B.  McWilliams,  and  son  of  Margaret  McWilliams,  at  the  death 
of  said  Margaret,  two  negroes,  to- wit :  William,  a  man  about  thirty- 
five  years  of  age,  of  dark  complexion ;  also  Rebecca,  a  girl  about  ten 
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years  of  age,  of  dark  complexion ;  which  negroes  were  deeded  to 
Margaret  Mc Williams  during  her  natural  life  only.  I  further  devise 
and  decree  that  said  negroes  are  not  to  be  subject  to  the  ownership, 
debts,  liabilities  nor  control  of  no  wife  nor  wives  of  the  said  Jared 
B.  Mc  Williams ;  neither  shall  he,  the  said  Jared,  have  the  right  of 
selling  or  deeding  them,  or  any  increase  of  them,  to  any  person  what- 
ever previous  to  his  having  a  child  or  children  of  his  own. 

"5th  Item.  I  devise  and  direct  that,  provided  said  Jared  B.  Mc- 
Williams  should  die,  having  no  child  or  children,  that  the  said 
negroes,  with  all  their  interest  and  future  increase,  go  to  my  first 
children,  and  representatives  of  children,  by  Rebecca  L.  ^rwin,  and 
be  equally  divided  amongst  them. 

"6th  Item.  I  devise  and  direct  and  also  bequeath  that,  after  the 
death  of  my  wife,  Margaret  >ic Williams,  that  my  son,  Jared  B.  Mc- 
Williams,  shall  have  all  those  tracts  of  land  lying  and  being  in  the 
county  of  originally  Lee,  but  now  Randolph  county,  known  and  dis- 
tinguished by  number  (24)  twenty-four,  and  east  half  of  number  (23) 
twenty-three,  in  the  fourth  district,  containing  three  hundred  acres, 
be  the  same  more  or  less ;  also  which  lands  I  have  deeded  to  Marga- 
ret McWilliams  during  her  natural  life  only — said  lands,  nor  no  part 
thereof,  is  to  be  subject  to  the  debts,  liabilities  or  control  of  any  wife 
or  wives  of  the  said  Jared  B. ;  neither  shall  the  said  Jared  B.  have 
the  right  of  disposing  of  said  lands  by  will,  or  deed,  or  otherwise, 
previous  to  his  having  a  child  or  children  of  his  own. 

"  7th  Item.  I  devise  and  direct  that,  provided  my  son,  Jared  B. 
McWilliams,  shall  or  should  die,  leaving  no  child  or  children,  that 
the  said  lands  go  to  the  first  or  eldest  stock  of  my  children,  and  rep- 
resentatives of  these  children,  by  Rebecca  McWilliams,  formerly 
Rebecca  L.  Irwin,  and  be  equally  divided  amongst  them. 

"  8th  Item.  I  give,  bequeath  and  devise  to  my  youngest  son,  Jared 
B.  McWilliams,  and  son  of  my  present  wife,  Margaret,  the  sum  of 
fifty  dollars  at  the  end  of  every  year  be  paid  to  the  mother,  guardian 
or  care-taker  of  the  said  Jared  B.,  for  the  term  of  fourteen  yejirs, 
provided  said  Jared  should  be  spared  to  live  that  long,  for  paying  or 
remunerating  the  mother,  guardian  or  care-taker,  or  other  person 
whose  lot  it  may  bo  to  raise  and  educate  said  child,  till  he  is  fourteen 
years  of  age,  should  he  live  that  long.  It  is  further  devised  and  de- 
creed by  me  that  the  said  Jared  B.  McWilliams  shall  not  be  entitled  to 
no  other  portion  or  dividend  out  of  my  estate,  only  what  is  heretofore 
pointed  out.  It  is  also  directed  and  decreed  that,  on  the  death  of  either 
of  my  children  by  Rebecca  McWilliams,  that  the  Jared  B.  will  not 
be  entitled  to  any  portion  nor  dividend  out  of  either  of  their  estates." 

McWilliams  died,  and  Mrs.  McWilliams  made  a  con- 
veyance of  the  land  to  the  plaintiff. 
The  court  held  that  the  plaintiff's  title  was  good,  and  a 
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verdict  and  judgment  were  entered  for  him.    Defendant 
moved  for  a  new  trial,  which  was  refused,  and  he  excepted. 

C.  B.  WooTEN,  for  plainaff  in  error. 

W.  D.  KiDDOO,  for  defendant. 

Jackson,  Chief  Justice. 

A  suit  was  brought  by  McWilliams  against  Sasser  on 
two  promissory  notes.  The  defence  is  an  equitable  plea,  to 
the  cflFect  that  the  consideration  of  the  notes  is  the  balance 
due  for  land,  and  that  the  plaintiflF  cannot  make  good  title 
to  the  land,  and  defendant  offers  to  rescind  and  deliver  up 
the  land,  on  payment  back  to  him  of  what  he  had  already 
paid.  The  jury  found  for  the  plaintiff;  whereupon  the 
defendant  made  a  motion  for  a  new  trial,  oi\  various 
grounds,  all  of  which  mean  but  one  thing,  that  the  court 
erred  in  construing  the  papers  in  evidence,  so  that  plain- 
tiff had,  and  could  make,  good  title.  If  the  construction 
of  the  papers  was  right,  the  new  trial  was  properly  refused; 
if  wrong,  the  motion  should  have  been  granted. 

1.  The  point  turns  on  the  construction  of  a  deed  from 
the  father  of  the  plaintiff  to  his  mother.  If  that  deed 
passed  the  title,  the  fee,  out  of  the  father  to  the  mother  for 
life,  with  remainder  over  to  his  heirs  at  law,  then  the  plain- 
tiff's title,  derived  from  his  father's  will,  is  not  good ;  but 
if  it  only  passed  a  life  estate  into  the  mother,  leaving  the 
fee  subject  to  distribution  by  the  father  as  he  chose  after 
the  wife's  or  mother's  life  estate  was  exhausted,  then  the 
plaintiff^s  title  is  good,  and  the  construction  and  verdict 
are  right. 

The  deed  contains  no  words  of  conveyance  whatever, 
except  the  life  estate  to  the  mother.  All  the  other  words 
in  it  are  words  of  restriction  or  limitation  on  her  right, 
not  of  conveyance  to  others  after  her  death.  The  grantor 
was  very  particular  in  using  plain  and  homely,  not  artifi- 
cial or  technical,  words  to  convey  his  meaning ;  and  he 
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has  succeeded  in  so  conveying  that  meaning  as  to  render 
it  quite  clear  from  the  deed  itself.  The  words  of  convey- 
ance are : 

"Unto  the  said  Margaret  McWilliams,  daring  her  natural  life,  not 
subject  to  bo  disposed  of  by  her  will,  nor  in  any  other  manner  what, 
ever ;  neither  subject  to  the  control  and  liabilities  of  any  future  hus- 
band or  husbands." 

And  the  habendum  and  tenendum  are  as  follows : 

*'  To  have  and  to  hold  .  .  .  unto  the  said  Margaret  McWiliiams 
only  during  her  natural  life,  together  with  all  and  singular,''  etc. 

Then  follow  restrictive  words,  and  not  words  of  convey- 
ance at  all — words  which  narrow  the  grant  before  given. 
Those  words  are : 

"  Subject,  however,  to  the  maintenance,  use  and  benefit  and  con- 
trol of  the  said  Thomas  N.  McWiliiams  during  his  natural  life;  also 
subject  to  the  distribution  of  the  Icjial  heirs  of  the  said  Thomas  N. 
McWiliiams  at  the  death  of  the  said  Margaret  McWiliiams." 

It  will  be  observed  that  these  words  are  all  restrictive 
upon  the  life  interest  of  Mrs.  McWiliiams.  Her  husband 
is  to  control  it,  and  to  have  the  use,  benefit  and  mainten- 
ance out  of  it  jointly  with  his  wife.  She  could  not  sell 
the  life  estate.  All  that  she  got  is  a  life  use  of  it,  in  con- 
nection with  her  husband  while  he  lived,  and  then  the 
mere  use  of  it  at  his  death  as  long  as  she  lived.  And  this 
control  of  it  by  him,  and  this  restriction  on  her  use,  are 
provided  thus  particularly,  so  that  it  may  also  be  "  subject 
to  the  distribution  of  the  legal  heirs  "  of  the  grantor  at  her 
death ;  that  is,  we  think,  to  such  distribution  as  he  may 
think  fit  to  make  of  it,  keeping  the  control  in  himself  at 
her  death.  He  kept  that  control  so  that  he  might  part 
with  it  by  will  or  deed,  or  distribute  it  m  any  other  way 
he  chose,  consistent  with  the  mere  usufruct  in  her  during 
her  life. 

This  construction,  if  doubtful,  of  the  words  "distribu- 
tion of  the  legal  heirs,"  is  confirmed  by  the  course  pursued 
by  the  grantor  afterwards.  He  did  distribute  the  entire 
estate,  this  land  included,  among  his  legal  heirs  by  his  will) 
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to  take  effect,  as  to  this  particular  tract,  at  the  death  of  his 
wife.  And  this  he  left  to  his  son  by  her,  this  son  being 
the  only  fruit  of  his  marriage  with  her,  he  having  had 
nine  other  legal  heirs  by  a  former  wife,  to  each  of  whom 
he  distributed  by  will  other  property.  In  that  will  he 
says,  in  the  very  beginning,  after  stating  his  age  and  pro- 
bability of  soon  dying : 

''  I  thereforo  deem  it  right  aud  proper,  both  as  it  respects  my  fam- 
ily and  myself,  that  I  should  make  a  distribution  of  the  property 
with  which,"  etc. 

Thus  he  uses  the  word  "  distribution  "  in  the  sense  he 
had  before  used  it  in  the  deed  for  the  use  of  his  wife's 
life,  now  for  construction ;  not  in  the  sense  of  distribution 
by  the  statute  of  distributions,  but  in  the  sense  of  division 
by  himself  among  his  heirs  as  he  saw  fit. 

For  these  reasons,  we  think  that  the  donor  meant  to  give 
his  wife  the  mere  usufruct  of  this  property  for  her  life, 
with  the  reservation  of  absolute  control  of  its  disposition 
in  himself,  to  take  effect  at  Iier  death,  subject  only  to  her 
usufruct  during  life,  and  even  that  curtailed  by  his  joint 
usufruct  during  his  own  life. 

If  wo  look  at  the  marriage  contract  between  the  father 
and  mother  of  the  plaintiff,  this  construction,  or  that  which 
results  in  the  same  decision  of  the  case  at  bar,  will  as 
clearly  appear. 

She  was  a  widow  with  children ;  he,  a  widower  with 
children.  Her  property  was  to  be  hers,  and  not  to  go  to 
his  children  in  any  event.  His  was  to  go  to  his  own  heirs 
and  not  to  her  or  hers,  unless  he  saw  fit  to  give  her  by 
will  (as  it  would  seem  the  contract  meant)  a  part  of  it. 
He  did  give  her  this  life  interest  by  this  deed.  H^did 
not  interfere,  or  try  to  intelfere,  with  hers.  By  his  will  he 
did  distribute  his  own  among  his  own  heirs,  including  his 
son  by  her,  and  giving  that  son  what  he  had  given  her  a. life 
use  in,  to-wit,  some  negroes  and  this  land,  besides  interest 
on  a  certain  fund.  So  that  this  construction  of  the  deed 
harmonizes  the  marriage  contract,  the  will  and  the  deed 
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under  consideration.  And  we  think  it  just.  Otherwise 
the  fruit  of  the  marriage  would  get  nothing  by  his  father's 
will. 

It  is  true  that  there  are  some  words  in  the  marriage  set- 
tlement which,  if  literally  construed,  would  deprive  the 
father  of  the  plaintiff  of  any  right  at  all  to  dispose  of  his 
own  property  outside  of  his  own  heirs,  except  to  his  wife; 
for  it  provides  that  his  property 

**  Shall  not  be  liable  to  the  debts  or  liabilities  of  the  said  Margaret 
Buchanan,  nor  subject  to  division  by  the  heirs  of  the  said  Margaret, 
nor  subject  to  bo  disposed  of  in  any  way  by  will  or  otherwise.  But 
that  the  said  property  shall  bo  separate  and  distinct  estate  exclu- 
sively for  the  benefit  and  use  of  the  heirs  at  law  of  tho  said  Thomas 
K.  Mc Williams  at  the  death  of  the  said  Thomas  N.  Mc Williams,  ex- 
cept so  much  thereof  as  may  be  disposed  of  by  the  will  of  the  said 
Thomas  N.  Mc  Williams  to  the  said  Margaret  Buchanan  or  other- 
wise.*' 

The  words  "or  otherwise"  would  qualify  grammati- 
cally the  words  "Margaret  Buchanan,"  perhaps,  and 
mean,  *or  any  other  person  to  whom  he  wished  to  give  his 
property,'  and  would  thus  prevent  him  from  giving  it  to 
her  except  by  will,  but  confer  the  power  to  give  it  by  will 
to  whomsoever  he  pleased,  herself  included;  and  thus 
would  exclude  him  from  giving  it  to  her  by  deed  and  an- 
nul the  deed  to  her,  and  thus  undoubtedly  leave  the  title 
in  him.  But  when  the  entire  scheme  of  the  settlement  on 
the  eve  of  marriage  is  considered,  we  think  the  meaning 
is  that  her  children  by  her  former  marriage  are  not  to 
take  his  property  by  heirship  through  her,  and  his  are  not 
to  take  hers  through  him ;  but  as  she  is  empowered  to  dis- 
pose of  hers  by  will  as  she .  pleases,  so  he  may  of  his ; 
neither's  to  go  by  inheritance  or  otherwise  to  the  children 
of  the  other  by  the  first  marriage,  but  only  by  will,  if 
either  chose  so  to  will  it. 

It  is  not  reasonable  that  he  meant  to  tie  up  his  own  hands 
so  as  to  bind  himself  not  to  dispose  of  his  own  by  will, 
while  the  same  instrument  allowed  her  to  do  so  with  her 
own.     Yet  the  words,  "  but  that  the  said  property  shall 
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be  separate  and  distinct  estate  exclusively  for  the  benefit 
and  use  of  the  heirs  at  law  of  the  said  Thomas  N.  Mc Wil- 
liams, at  the  death  of  the  said  Thomas  N,  Mc  Williams,*' 
would  so  mean,  if  literally  construed  in  connection  with 
the  exception  which  follows  in  favor  of  Jiis  wife,  to- wit: 
"  except  so  much  thereof  as  may  be  disposed  of  by  the 
will  of  the  said  Thomas  N.  Mc  Williams  to  the  said  Marga- 
ret Buchanan  or  otherwise."  Those  words,  "or  other- 
wise," mean  the  reservation  of  his  right  to  dispose  of  any 
of  his  own  by  will  to  anybody,  just  as  his  wife  had  the 
right  to  dispose  of  hers  to  anybody  by  will. 

But  be  all  this  reasoning  sound  or  not,  the  entire  scheme 
of  the  settlement,  the  deed  to  the  wife,  the  will  afterwards 
disposing  of  the  whole  of  his  property  to  his  legal  heirs? 
the  restrictions  put  on  the  wife's  use  of  what  he  gave  her 
for  life,  the  reservation  of  control  in  himself,  subject  only 
to  this  life  usufruct  in  her,  the  negation  of  her  right  to  sell 
her  life  interest,  all  tend  to  confirm  the  correctness  of  the 
construction  put  on  the  deed  by  the  learned  judge  who 
tried  the  case,  and  to  lead  us  with  confidence  to  affirm  his 
judgment. 

Judgment  affirmed. 


!  73    686; 

l«i»2o  86|  Thb  Mayor,  etc.,  op  Oa  tersville  vs.  Baker. 

Unless  there  is  something  in  the  charter  of  a  municipal  corporation 
which  forbids  the  building  of  school-houses,  the  city  may  do  so. 
This  is  within  the  scope  of  the  general  powers  of  a  municipal  cor- 
poration, and  is  not  prohibited  by  the  constitution  of  1877. 

(a.)  The  act  of  1872  confers  this  power  in  terms. 
September  9, 1884. 

Municipal  Corporations.  Education  Schools.  Con- 
stitutional Law.  Before  Judge  Fain.  Bartow  Superior 
Court.     July  Term   1884. 

Thomas  H.  Baker  filed  his  bill  against  the  Mayor  and 
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Aldermen  of  the  city  of  Oartersville,  alleging,  in  brief,  as 
follows :  The  defendants  have  passed  a  resolution  appro- 
priating $1 ,500.00  to  build  a  school-house  in  the  corporate 
limits  of  the  city,  and  are  proceeding  to  make  contracts 
and  expend  that  amount  for  such  purpose,  having  con- 
tracted foi^  brick  and  having  employed  an  architect.  The 
lot  on  which  this  building  is  to  be  erected  is  a  large,  open 
lot,  and  was  given  to  defendants  on  the  express  condition 
that  they  would  erect  a  school- house  on  it.  Hearing  of 
the  probability  of  this  bill,  the  defendants  have  also  con- 
tracted to  employ  counsel  to  resist  it.  These  sums  will  be 
paid  from  the  treasury  of  the  city,  although  no  election 
was  held  to  determine  as  to  such  expenditures  or  the  con- 
tracting of  such  a  debt.  It  was  charged  that  the  defend- 
ants had  no  power  to  hold  property,  except  for  municipal 
purposes,  and  that  this  entire  proceeding  was  illegal. 
The  prayer  was  for  injunction  to  restrain  any  further  action 
in  that  line. 

Defendants  answered,  admitting  most  of  the  facts  alleged 
by  complainant,  but  denying  any  illegality  or  the  contract- 
ing of  any  debt,  and  asserting  the  right  to  make  the  ex- 
penditure sought  to  be  enjoined.  The  answer  also  stated 
that  the  city  was  intersected  by  a  railroad ;  that  there  was 
only  one  school  building  owned  by  the  city ;  that  it  was 
insufficient,  and  that  there  was  danger  to  children  crossing 
the  railroad  in  order  to  reach  it ;  that  there  was  no  public 
school  system  in  Oartersville;  and  that  the  municipal 
authorities  would  allow  some  satisfactory  teacher  to  teach 
in  the  building  to  be  erected,  making  his  own  terms  with 
his  patrons,  the  building  remaining  under  the  control  of 
defendants,  and  they  requiring  such  teacher  (or  teachers) 
to  conform  to  the  state  law,  so  as  to  obtain  the  benefit  of 
the  state  school  fund,  so  that  the  children  within  the  legal 
age  who  might  attend  might,  to  that  extent,  have  their  tui- 
tion paid  by  the  state. 

The  case  was  heard  on  the  bill  and  answer.  The  chan- 
cellor granted  the  injunction,  and  defendants  excepted. 
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MiLNEB  &  Harris  ;  Graham  &  Graham,  for  plaintiffs  in 
error. 

J.  A.  Baker,  by  brief,  for  defendant. 

Blandford,  Justice. 

The  question  presented  in  this  case  is,  whether  the  city 
of  Oartersville  can  erect  a  school-house  on  a  lot  belonging 
to  the  city,  and  which  was  dedicated  to  the  city  for  school 
purposes,  out  of  the  funds  of  the  city  in  the  treasury. 

Unless  there  is  something  in  the  charter  of  the  city  which 
forbids  the  building  of  school-houses,  then,  we  think, 
without  express  authority,  the  city  might  build  a  school- 
house;  that  this  is  within  the  scope  of  the  general  power 
of  a  municipal  corporation.  5  Ga.^  561 ;  52  /rf.,  211.  The 
constitution  of  1877  does  not  prohibit  the  expenditure  pro- 
posed.    Code,  §§5189,  5191,  5195,  5207;  64  Ga.,  498. 

If  there  was  any  doubt  about  the  power  of  this  corpora- 
tion to  aid  in  the  building  up  and  the  endowment  of 
schools  and  institutions  of  learning,  the  1 4th  section  of  the 
act  of  27th  of  August,  1872,  solves  all  doubts  or  diflGiculties. 
By  this  section,  express  authority  is  conferred  on  the  cor- 
poration, "to  aid  in  the  building  up  of  such  schools,  in- 
stitutions of  learning,  as  they  may  think  proper."  Now 
we  think  to  aid  in  building  up  a  school  clearly  implies  the 
power  to  build  a  house  for  that  purpose,  as  a  school  could 
not  well  be  carried  on  without  a  house  for  teachers  and 
pupils.  Hence  we  are  of  the  opinion  that  the  injunction 
granted  in  this  case,  restraining  the  plaintiff  in  error  from 
erecting  the  school  building,  was  erroneous. 

Let  the  judgment  be  reversed. 
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Central  Railroad  vs.  Coggin.  i^  3^^ 

1.  The  verdict  is  supportea  by  the  evidence.  lis  ^21 

2.  The  question  of  negligence  was  fairly  submitted  to  the  jury,  and     |,  jg  m 
the  rule  on  this  subject  has  been  too  long  settled  and  too  uni- 
formly applied  to  admit  of  further  qualification  or  modification. 

8.  The  charges  of  the  court  excepted  to  in  the  fourth,  fifth  and  sixth 
grounds  of  the  motion  for  new  trial  are  in  accordance  with  the 
law  as  declared  in  this  case  when  it  was  formerly  before  this  court 
(62  Ga.f  685),  and  it  is  binding  therein. 

4.  A  witness  may  testify  to  his  age,  without  first  requiring  him  to 
show  from  what  source  ho  derived  his  information,  and  when  and 
where  he  was  bom.  The  correctness  of  his  statement  may  be 
tested  on  cross-examination  by  asking  whence  he  derived  his  in^ 
formation  and  likewise  the  time  and  place  of  his  birth ;  but  on 
such  subjects  hearsay  evidence  is  admissible  from  the  necessity 
of  the  case. 

6.  Where  one  was  injured  by  an  accident  on  a  railroad,  after  having 
shown  the  nature  and  character  of  the  injury  received  and  the  re- 
duction of  his  wages  growing  out  of  infirmities  consequent  there- 
on, he  could  testify  as  to  the  extent  to  which  his  capacity  to  labor 
was  diminished  in  consequence  of  the  injury  he  had  received. 

6.  Taken  in  connection  with  other  facts  to  which  he  deposed,  it  was 
not  error  to  permit  the  plaintifi'to  testify  that  **  as  the  engineer 
slacked  up  for  the  switchman  to  get  on  the  train,  ho  seemed  to 
shut  ofi*  his  engine,  and  the  car  ran  up  on  the  engine,  and  he 
opened  his  engine  right  suddenly,  I  suppose."  The  supposition 
related  only  to  the  sudden  opening  of  the  engine,  and  amounted 
to  nothing  more  than  an  opinion  that  such  was  the  case.  And 
where  the  subject  under  investigation  is  a  proper  one  to  bo  illus- 
trated by  the  opinions  of  experts,  unskilled  persons  may  give  their 
opinions,  provided  they  accompany  them  with  the  facts  from  which 
such  opinions  are  deduced. 
October  21,  18S4. 

Railroads.  Negligence.  Age.  Witness.  Evidence. 
Before  Judge  Simmons.  Bibb  Superior  Court.  October 
Adjourned  Term,  1 883. 

Ooggin  brought  case  against  the  Central  Railroad  tore- 
cover  $10,000  00  as  damages  for  a  personal  injury.  The 
case  will  be  found  fully  reported  in  62  Oa.y  685.  To  an 
understanding  of  the  questions  now  made,  it  will  only  be 
necessary  to  state  that  the  evidence  for  the  plaintiff  showed 
V  73-45 
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in  brief,  the  following  facts :  Under  a  contract  between  the 
Western  Union  Telegraph  Oompany  and  the  Macon  and 
Western  Railroad,  the  poles  of  the  former  were  being  deliv- 
ered along  the  line  of  the  latter.  There  was  a  conductor, 
White,  and  an  engineer,  Orr,  on  the  train,  who  controlled 
its  movements.  Plaintiff  was  one  of  the  hands  of  the 
telegraph  company,  under  the  control  of  one  Awtry,  the 
foreman.  The  poles  were  piled  on  flat  cars.  Three  hands 
were  engaged  in  throwing  poles  from  the  car.  It  did  not 
stop,  but  moved  slowly  along  at  a  uniform  speed,  and 
the  heavy  end  of  the  pole  was  cast  off,  and  the  entire  pole 
was  thus  pulled  from  the  train  by  its  own  weight  and  the 
motion  of  the  car.  Two  other  hands  on  the  same  car 
were  engaged  in  placing  th3  poles  in  position.  -Plaintiff 
was  one  of  these.  While  the  train  was  running  on  a  slight 
up-grade,  and  while  plaintiff  had  hold  of  the  end  of  the 
pole,  the  train  jerked  violently,  so  that  ho  relaxed  his 
hold,  fell  from  the  car  and  was  run  over  and  injured.  The 
speed  had  been  slackened  to  allow  the  switchman,  who  had 
just  changed  the  switch,  to  get  on ;  and  the  increase  of  speed 
occurred  without  any  warning.  If  steam  is  shut  off  from  an 
engine,  the  box-cars  run  up  on  the  engine ;  and  the  effect 
of  shutting  off  steam  was  to  make  the  cars*  run  up 
on  the  engine  and  ^  make  a  little  '"  slack."  There 
was  no  necessity  for  the  jerk  at  the  place,  so  far  as  ho 
could  see ;  a  skillful  engineer  can  avoid  jerks  to  a  certain 
extent.  He  has  since  had  two  years'  experience  in  running 
an  engine.  The  injury  occurred  near  a  switch.  After  tes- 
tifying substantially  to  these  facts,  plaintiff  further  stated 
that,  as  the  train  passed  the  switch  going  up,  the  engineer 
was  in  a  hurry  to  make  a  station  above,  in  order  to  meet 
the  night  passenger  train,  and  as  he  slacked  up  for  the 
switchman  to  get  on  the  train,  he  seemed  to  have  shut  off- 
Ms  engine,  '^  and  he  opened  his  engine  right  suddenly,  I 
suppose."  Didn't  know  what  the  engineer  was  doing ;  all 
that  he  knows  is  that  the  train  was  running  along  very 
slowly,  and  a  sudden  jerk  threw  him  down.  He  knew  it  was 
the  jerk  of  the  engine,  from  experience  and  sense.  He  had 
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no  experience  at  the  time  as  to  running  of  engines.  He 
knew  the  jerk  was  from  the  engine.  He  heard  the  exhaust 
of  the  engine  when  it  started  off.  By  exhaust  is  meant 
the  steam  escaping  from  the  engine,  and  that  cannot  be 
done  while  the  engine  is  standing  still ;  and  he  heard  the 
exhaust  just  about  the  time  he  was  jerked.  When  you 
stop  the  engine,  running  up  or  down  hill,  or  on  a  level,  the 
cars  run  up  on  the  engine.  They  never  run  backwards. 
The  jerk  is  caused  by  the  taking  up  of  the  "  slack  "  between 
tho  couplings.  When  an  engine  is  stopped  and  there  is  a 
"slack,"  and  it  starts  off,  as  it  pulls  up  tho  slack  it  jerks  each 
car,  and  when  there  is  no  slack  there  is  no  jerk,  no  matter 
how  much  steam  is  put  on.  If  the  couplings  are  all 
stretched  out  to  the  fullest  extent  and  the  couplings  are 
all  taut,  there  is  no  jerk  only  at  the  last  car,  and  if  that  is 
also  taut,  the  whole  train  moves  off  like  a  piece  of  solid 
wood,  if  in  the  hands  of  a  skillful  engineer.  The  train 
left  Macon  an  hour  after  the  appointed  time.  The  engi- 
neer came  back,  and  was  excited  and  hurried.  Ho  wanted 
to  reach  the  station  above,  so  as  to  meet  the  down  passen- 
ger train. 

On  the  subject  of  tho  extent  of  the  loss  caused  by  his 
ii\jury,  plaintiff  testified,  in  brief,  as  follows :  Was  sixteen 
years  old  at  the  time;  was  twenty-one  on  tho 8th  of  Feb- 
ruary, 1875.  He  was  receiving  $40.00  a  month  at  the 
time  and  his  board ;  he  rates  his  board  at  $15.00  per  month. 
Is  not  ablo  to  perform  the  same  duties  now  as  he  was 
then.  Sometimes  can't  stand  a  half  hour  on  his  leg,  but 
has  to  rest.  Has  a  dead  aching  which  has  continued  ever 
since  it  was  dono — most  violent  in  cloudy  weather.  No 
human  being  can  explain  tho  pain  he  suffered  when  the 
injury  was  done ;  had  rather  be  shot  or  cut  through.  Has 
tried  to  learn  tho  painter's  trade,  and  has  been  working 
at  it  since,  but  on  account  of  his  injuries  cannot  stand  on  a 
ladder,  but  has  to  stand  on  the  ground.  Docs  sign  paint- 
ing, and  if  he  could  get  plenty  could  make  a  living.  With 
his  capacity,  could  make  from  $2.50  to  $3.00  a  day,  if  he 
could  work  all  the  time.     As  it  is,  does  not  make  $1.50  a 
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day.  His  capacity  for  labor  has  been  diminished  one-half. 

There  was  other  testimony  as  to  the  nature  of  the  in- 
jury, etc.,  not  material  here. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
Awtry  was  the  foreman  of  the  telegraph  squad,  and  the 
train  was  to  be  run  as  he  instructed.  He  instructed  the 
engineer,  and  if  the  engine  ran  too  slow  or  too  fast,  re- 
quired him  to  change  accordingly.  He  was  on  the  engine 
with  the  engineer,  conductor,  fireman  and  wood-passer. 
He  was  there  to  show  the  men  how  to  drop  the  poles  and 
to  tell  the  engineer  how  to  run.  The  latter  was  a  good, 
experienced  and  careful  engineer,  and  the  train  was  run- 
ning slowly  on  a  steep  up-grade.  It  was  not  checked  for 
the  person  who  changed  the  switch  to  get  on,  nor  was 
there  any  slacking.  The  steam  was  not  taken  off  or  put 
on  suddenly.  At  the  speed  at  which  the  train  was  going 
and  with  the  load  which  it  had,  the  putting  on  of  steam 
could  not  have  produced  a  jerk,  but  would  only  have  caused 
the  speed  to  increase.  If  the  steam  had  been  suddenly 
taken  off,  the  train  would  have  stopped  almost  immedi- 
ately ;  the  car  wheels  would  have  rolled  up  a  little  towards 
the  engine,  but  would  have  gone  back  as  soon  as  they 
stopped,  until  the  coupling  became  taut  again.  The  en- 
gineer testified  that,  with  the  speed  at  which  they  were 
going,  he  did  not  suppose  that  the  car  would  have  run  up 
on  the  engine  at  all.  He  denied  being  behind  time  or  in 
a  bad  humor,  or  that  there  was  any  complaint  of  him 
made  that  morning.  The  conductor  had  charge  of  the 
train  generally,  but  it  was  run  according  to  the  instruc- 
tions of  Awtry  as  to  speed  and  stoppages.  The  train 
had  no  regular  schedule  time,  but  was  run  slowly  for  the 
purpose  of  distributing  the  telegraph  poles,  and  they  had 
only  to  keep  out  of  the  way  of  regular  trains.  There  was 
no  putting  on  or  taking  off  of  steam,  and  no  sudden  jerk- 
iniz;. 


Digit 


ized  by  Google 


SEPTEMBER  TERM,  1884.  693 

Central  Railroad  va,  Coggin. 

There  was  other  evidence,  in  some  respects  conflicting, 
but  it  is  not  material  to  be  set  out  here.  The  jury  found 
for  the  plaintiff  $1,250.00.  Defendant  moved  for  a  new 
trial,  on  the  grounds  set  out  in  the  decision,  which  motion 
was  overruled,  and  exception  was  taken. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Bacon  &  Ruiherpord.  for  defendant. 

Hall,  Justice. 

The  jury  having  found  a  verdict  for  the  plaintiff,  the 
defendant  made  a  motion  for  a  new  trial,  which  was  re- 
fused, and  this  writ  of  error  is  brought  to  reverse  the 
judgment  refusing  the  new  trial. 

The  following  are  the  grounds  of  the  motion : 

(1.)  Because  the  court  erred  in  allowing  the  plaintiff  to 
testify,  over  the  objection  of  defendant,  as  follows :  "  As  he 
(the  engineer)  slacked  up  for  the  switchman  to  get  on  the 
train,  he  seemed  to  have  shut  off  his  engine,  and  car  ran 
up  on  the  engine,  and  he  opened  his  engine  right  suddenly? 
I  suppose," — the  objection  being  that  it  was  mere  suppo- 
sition on  the  part  of  witness,  and  not  anything  within  his 
own  knowledge. 

(2.)  Because  the  court  erred  in  allowing  the  plaintiff  to 
testify,  over  the  objection  of  defendant,  as  follows :  "  That 
he  was  sixteen  years  old  at  the  time  he  was  injured  by  the 
railroad," — the  defendant  insisting  that  he  couldn't  so  tes- 
tify unless  he  showed  from  what  source  he  derived  the  in- 
formation, and  also  when  and  where  he  was  born. 

(3.)  Because  the  court  erred  in  allowing  the  plaintiff  to 
testify,  over  the  objection  of  defendant,  "  that  his  capacity 
to  labor  had  been  diminished  by  this  iiyury  fully  one-half." 

(4.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "Or  if  you  should  believe  that  the  engineer  of 
that  company,  without  cause,  needlessly  and  unnecessarily^ 
put  on  great  force  of  steam,  and  thereby  caused  a  violent 
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jerk,  then  it  is  for  the  jury  to  say  whether  that  is  negli- 
gence or  not;  and  if  you  shoald  find  that  it  was  negligent 
or  causeless,  then,  of  course,  the  man  would  be  entitled  to 
damages,  whatever  damages  he  has  sustained.*' 

(5.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  Look  to  see  upon  what  train  they  were  going 
out,  how  that  train  was  managed,  whether  it  was  under 
the  control  of  the  employes  of  the  Central  Railroad  Com- 
pany, or  whether  it  was  under  the  control  of  the  employes 
of  the  Telegraph  Company.  Did  Mr.  Awtry  have  control 
of  the  engine,  and  did  he  tell  this  man,  Orr,  how  to  run 
his  engine,  when  to  put  on  steam  and  when  to  take  it  off, 
or  did  he  simply  give  him  directions, '  I  want  you  to  go 
so  many  miles  an  hour,  so  these  poles  can  be  thrown  off;' 
see  what  grade  they  were  going  up,  whether  the  cars  were 
tight,  whether  there  was  any  slack,  and  determine  from 
the  evidence,  if  there  was  no  slack,  whether  the  jerk  could 
be  produced.  You  have  heard  the  evidence.  I  cannot  tell 
you  what  my  opinion  is,  but  you  must  determine  whether 
that  violent  or  sudden  jerk  could  be  produced  at  that  time 
and  under  th3se  circumstances.  You  must  determine 
whether  it  was  needlessly  and  carelessly  done.  Then,  on 
the  other  hand,  you  may  look  to  see  whether  the  steam 
was  shut  off  or  not,  whether  any  brakes  were  put  on,  or 
whether  the  engine  was  reversed,  or  whether  it  came  to  a 
slower  run  than  the  cars  behind  it,  and  if  so,  was  there 
any  slack  produced  by  that ;  then  look  to  see  whether  any 
steam  was  put  on,  and  if  so,  how  much.  Look  to  all  the 
facts  as  disclosed  by  the  evidence,  and  determine  whether 
there  was  any  violent  or  unnecessary  jerk ;  and  if  you 
find  that  there  was  any,  and  that  the  engineer  was  negli- 
gent and  did  not  perform  his  duty  in  a  skillful  manner, 
then,  I  say,  you  would  be  authorized  to  find  for  the  plain- 
tiff." 

(6.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  As  I  told  you,  negligence  is  for  you  to  determine, 
by  looking  at  all  the  facts  and  circumstances  of  the  case, 
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as  to  whether  the  engineer  needlessly  and  unnecessarily 
put  on  too  much  steam  and  caused  a  violent  and  sudden 
jerk.  That  is  what  he  alleged — ^that  he  put  on  that  steam 
and  jerked  the  engine  when  there  was  no  use  of  it. 
The  railroad  says,  in  the  first  place,  that  it  did  not  do 
that,  and  that  is  for  you  to  determine.  Now  look  to 
see  whether  that  was  true  or  not ;  whether,  in  running  that 
engine,  he  put  on  this  steam  at  a  time  when  he  ought  not 
to  have  done  it,  and  caused  a  jerk  which  he  ought  not  to 
have  caused ;  and  in  this  connection  you  may,  to  see,  even 
if  there  was  a  jerk,  whether  it  was  necessary  for  the  en- 
gineer, in  carrying  out  the  orders  of  Awtry,  to  run  so  many 
miles  an  hour,  if  there  was  such  an  order,  and  whether  it 
was  necessary  to  put  on  steam  to  run  that  many  miles  an 
hour." 

(7.)  Because  the  verdict  of  the  jury  is  contrary  to  the 
evidence. 

(8.)  Because  the  verdict  of  the  jury  is  contrary  to  law. 

(9.)  Because  the  court  erred  in  charging  the  jury  that 
negligence  is  a  question  for  the  jury — whether  it  was  need- 
lessly and  carelessly  done ;  that  is,  whether  the  ipjury  to 
plaintiff  was  done  by  the  defendant  needlessly  and  care, 
lessly. 

1.  There  is  sufScient  evidence  to  sustain  the  verdict. 
The  judge  who  tried  the  case  was  satisfied  to  let  it  stand, 
and  we  cannot  say  that  he  abused  his  discretion  in  so  doing. 

2.  The  question  of  negligence  was  fairly  submitted  to  the 
jury.  The  rule  on  this  subject  has  been  too  long  settled 
and  too  uniformly  applied  to  admit  of  further  qualifica- 
tion or  modification.  In  this  instance  there  has  been  no 
departure  from  it,  as  usually  announced  and  recognized. 

8.  The  charges  of  the  court  excepted  to  in  the  4th,  5th 
and  6th  grounds  of  the  motion  are  in  accordance  with  the 
law,  as  declared  in  this  case,  when  it  was  formerly  before 
this  court.  62  Oa.<,  685.  Whether  that  decision  be  right 
or  wrong,  it  is  immaterial  to  inquire ;  it  is  enough  to  know 
that  it  is  the  law  of  this  case.    Neither  this  nor  the  supe- 
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rior  court  has  power  to  modify  or  change  it.  We  could 
not  do  so  if  we  would ;  and  it  is  proper  to  say  that  we  would 
not  if  we  could,  as  we  deem  it  a  sound  and  correct  expo- 
sition of  the  principles  applicable  to  this  controversy. 

4.  There  was  no  error  in  allowing  the  plaintiff  to  testify 
to  his  age,  without  first  requiring  him  to  show  from  what 
source  he  derived  his  information,  and  when  and  where  he 
was  bom.  If  the  defendant  had  deemed  this  important, 
it  had  the  opportunity  of  testing  the  correctness  of  his 
statement  by  asking,  on  cross  examination,  how  he  got  his 
information  as  to  his  age,  and  likewise  as  to  the  time  and 
place  of  his  birth.  The  law  does  not  circumscribe  or  limit 
the  sources  from  which  such  information  may  be  derived. 
Contrary  to  the  general  rule,  resort  may  be  had  to  hearsay 
testimony  to  establish  such  facts.  From  the  very  nature 
of  the  inquiry,  this  is,  in  most  instances,  a  necessity.  Code 
§3770.  It  is  admissible,  in  cases  of  marriage  and  death, 
to  establish  relationships  and  pedigrees.  The  rule  admits 
the  declarations  of  deceased  relatives  or  the  general  rep- 
utation in  the  family.     /J.,  3772. 

6.  Neither  was  there  error  in  allowing  the  plaintiff  to 
testify  as  to  the  extent  his  capacity  to  labor  was  diminished 
in  consequence  of  the  injury  he  had  received;  the  nature 
and  character  of  these  injuries  having  been  testified  to 
both  by  himself  and  others,  and  he  having  likewise  shown 
the  reduction  of  his  wages,  growing  out  of  infirmities  con- 
sequent upon  this  injury. 

6.  Taken  in  connection  with  other  facts  to  which  he 
deposed,  the  plaintiff  did  not  indulge  in  mere  suspicion 
when  he  testified  that,  *'  as  the  engineer  slacked  up  for  the 
switchman  to  get  on  the  train,  he  seemed  to  have  shut  off 
his  engine,  and  the  car  ran  up  on  the  engine,  and  he  opened 
his  engine  right  suddenly,  I  suppose."  The  supposition  re- 
lates only  to  the  sudden  opening  of  the  engine,  and  from  the 
effects  produced,  amounts  to  nothing  more  than  an  opinion 
that  such  was  the  case.  In  every  instance  where  the  sub- 
ject under  investigation  is  a  proper  one  to  be  illustrated 
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by  the  opinions  of  experts,  unskilled  persons  may  give 
their  opinions,  provided  they  accompany  them  with  the 
facts  from  which  the  opinions  are  deduced.  Central  R. 
R.  Co.  vs,  Senn,  decided  at  this  term ;  McLean  vs.  Clarke 
47  Oa,  24. 
Judgment  affirmed. 


Hall  &  Ruckel  vs.  Larey. 

Dabney  &  Company  sold  and  delivered  to  Larey  a  stock  of  goods  un- 
der the  following  bill  of  sale : 

"Dabney  &  Company  agree  to  turn  over  to  said  Larey  upon  a  condi- 
tional Bale  their  stock  of  drugs  and  fixtures,  a3  per  invoice  agreed 
upon  by  them,  amounting  to  nine  hundred  and  thirty  dollars,  said 
Larey  agreeing  to  pay  down  cash  three  hundred  dollars,  and  to 
give  bankable  notes  for  the  balance,  as  follows  (stating  the  amount 
of  each  note  and  the  date  when  the  deferred  payments  fell  due). 
Said  Larey  agrees  to  meet  each  one  of  these  notes  as  they  become 
due,  and  should  he  fail  to  meet  any  one  of  them  at  maturity,  said 
Dabney  &  Company  shall  have  the  right  to  enter  and  recover  their 
interest  in  said  stock  of  drugs  at  the  time  of  such  default,  by  going 
in  possession  of  said  stock  by  \'irtue  of  this  conditional  sale  with- 
out process  of  law;  this  transaction  beins:  a  sale  of  conditions; 
said  Dabney  &  Company  retaining  an  interest  in  said  stock,  and 
said  Larey  being  in  possession  of  the  same,  subject  to  within  do- 
scribed  conditions;  said  Dabney  <fe  Company  a;jreeing  to  lift  the 
mortgage  held  upon  said  stock  by  Judge  Joel  Branham  and  to  pro- 
tect Larey  from  any  trouble  from  the  same.  Said  Larey  assumes 
the  lease,"  etc. : 

Held^  that  the  sale  and  delivery  of  the  goods  under  this  contract 
vested  a  d^Jejisible  title  in  the  purchaser,  subject  to  be  divested 
upon  his  failure  to  perform  any  of  the  stipulated  conditions  which, 
by  the  terms  of  the  contract,  he  was  bound  to  perform ;  and  a  judg- 
ment subsequently  obtained  against  the  vendors  could  not  subject 
the  property. 

(a.)  It  is  only  in  cases  where  the  title  is  expressly  reserved  by  tne 
seller  until  the  performance  of  some  condition  by  the  buyer  that 
a  third  party  subsequently  acquiring  a  lien  against  the  seller  can 
enforce  it  upon  the  property  thus  sold ;  and  this  he  cannot  do,  if 
he  had  notice  of  the  transaction ;  for  as  between  the  parties,  it  is 
legal  and  valid, 
Noyember  11,  1884. 
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Contracts.  Title.  liens.  Vendor  and  Purchaser. 
Judgments.  Before  Judge  Branham.  Floyd  Superior 
Court.     September  Adjourned  Term,  1888. 

Reported  in  the  decision. 

Junius  F.  Hillyer,  for  plaintiffs  in  error. 

C.  N.  Featherston,  for  defendant. 

Hall,  Justice. 

On  the  14th  day  of  April,  1883,  Dabney  <fe  Company 
sold  and  delivered  to  Larey  their  stock  of  drugs,  upon  the 
terms  contained  in  the  following  bill  of  sale,  to-wit : 

"Dabney  &  Company  agree  to  turn  over  to  said  Larey  upon  a  con- 
ditional sale  their  stock  of  drugs  and  fixtures,  as  per  invoice  agreed 
upon  by  them,  amounting  to  nine  hundred  and  thirty  dollars,  said 
Larey  agreeing  to  pay  down  cash  ($300)  three  hundred  dollars,  and 
to  give  bankable  notes  for  the  balance,  as  follows : 

One  note  for  $100.00,  due  May  Ist,  1883 ;  one  note  for  $30,  due  May 
15th,  1883 ;  one  note  for  $100.00,  due  June  Ist,  1883 ;  one  note  for 
$100.00,  due  July  1st,  1883;  one  note  for  $100.00,  due  August  1st, 
1888;  one  note  for  $100  00,  due  September  Ist,  1883;  one  note  for 
$100.00,  due  October  1st,  1883.  Each  note  bearing  8  percent  inter- 
est'per  annum. 

Said  Larey  agrees  to  meet  each  one  of  these  notes  as  they  become 
due,  and  should  he  fail  to  meet  any  of  them  at  maturity,  said  Dabney 
&  Company  shall  have  the  right  to  enter  and  recover  their  intor<'st 
in  said  stock  of  drugs  at  the  time  of  such  default,  by  going  in  posses- 
sion of  said  stock  by  virtue  of  this  conditional  sale,  without  process  of 
law ;  this  transaction  being  a  sale  of  conditions ;  said  Dabney  &  Com- 
pany retaining  an  interest  in  said  stock  of  drugs,  and  said  Laroy  being 
in  possession  of  the  same,  subject  to  within  described  conditions ;  said 
Dabney  &  Company  agreeing  to  lift  the  mortgage  held  upon  said  stock 
by  Judge  Joel  Branham,  and  to  protect  said  Larey  from  any  trouble 
from  the  same.  Said  Larey  assumes  the  lease  upon  the  Sheibley  store 
until  September  1st,  next,  said  store  being  the  room  now  occupied 
by  said  Dabney  and  containing  said  stock." 

The  plaintiffs  obtained  a  judgment  on  the  4th  day  of 
May,  1883,  against  Dabney  &  Company,  from  which  the 
execution  issued  that  was  levied  on  the  stock  of  drugs 
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then  in  possession  of  Larey,  who  interposed  bis  claim 
thereto.  The  issue  formed  upon  this  levy  and  claim  was, 
by  consent  of  parties,  tried,  both  as  to  matters  of  fact  and 
law,  by  the  presiding  judge  without  the  intervention  of  a 
jury.  The  execution  was  levied  on  the  16th  day  of  June, 
1883,  and  prior  to  that  time,  about  the  twenty-fifth  day  of 
May,  Dabney  &  Company  made  and  signed  the  following 
receipt,  endorsed  on  the  contract  of  sale  from  them  to 
claimants  of  the  stock  of  drugs  in  question.  "  On  pay- 
ment of  the  within  claim,  receipt  whereof  is  hereby  ac- 
knowledged, this  claim  stands  void  and  of  non-effect." 
The  court  found  the  issue  in  favor  of  claimant,  and  the 
plaintiff  in  execution  excepted. 

The  only  question  made  here  is,  whether  Dabney  & 
Company  by  this  contract  parted  with  the  title  to  the 
goods  levied  on ;  if  they  did  not,  it  is  conceded  that  t-hey 
were  subject  to  pay  the  plaintiffs' judgment.  The  court 
below  held,  and  we  think  correctly,  that  the  sale  and  de- 
livery of  the  goods,  upon  the  terms  of  the  agreement, 
vested  a  defeasible  title  to  the  same  in  the  purchaser,  sub- 
ject to  be  divested  upon  his  failure  to  perform  any  of  the 
stipulated  conditions,  which,  by  the  terms  of  the  contract, 
he  was  bound  to  perform.  It  is  only  in  cases  where  the 
title  is  expressly  reserved  by  the  seller  until  tho  perform- 
ance of  some  condition  by  the  buyer,  that  a  third  party 
subsequently  acquiring  alien  against  the  seller  can  enforce 
it  upon  the  property  thus  sold,  and  this  he  cannot  do  if  he 
had  notice  of  the  transaction,  for  as  between  the  parties 
it  is  legal  and  valid.  Fosdick  vs.  Schall,  99  U.  S.,  235; 
1  Benjamin  on  Sales,  §425,  and  cases  cited  in  notes;  7rf., 
§426,  and  cases  in  notes.  In  this  case  there  is  certainly 
no  express  reservation  of  the  title  to  the  goods  by  the  sell- 
ers; all  that  they  retain  is  an  "  interest "  in  them,  for  the 
specified  purpose  of  securing  the  performance  of  certain 
conditions  agreed  to  by  the  buyer.  The  sellers  expressly 
undertake  to  relieve  the  stock  of  goods  from  the  encum- 
berance  of  a  mortgage  held  by  one  of  their  creditors. 
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The  contract  was  one  of  sale,  with  a  mortgage  by  the  buyer 
to  the  sellers  to  secure  so  much  of  the  purchase  money 
as  remained  unpaid.  It  is  not  clear  that  it  was  the  inten- 
tion of  the  parties  that  the  buyer  should  perform  the 
stipulated  conditions  before  the  title  to  the  property  sold 
should  vest  in  him ;  the  very  nature  of  the  thing  sold  and 
the  disposition  which  it  was  evidently  contemplated  the 
purchaser  should  make  of  it,  would  lead  to  a  different  con- 
clusion. Even  if  this  intention  were  more  doubtful  than 
it  is,  it  would  be  the  duty  of  the  court  to  hold  them  to  be 
conditions  subsequent,  liable,  upon  the  default  of  the  party 
making  to  perform  them,  to  a  forfeiture  of  the  property 
sold  and  delivered.  Oode,  §2295  ;  15  Oa.^  103. 
Judgment  affirmed. 


Grice  &  Ryan  v8.  Haskins. 

1.  L.  bought  a  malo  from  R.  &  G.  for  |194  00,  paid  $100.00  of  that 
amount  and  gavo  his  note  for  the  balance,  by  tlie  terms  of  which 
the  title  to  the  male  was  to  remain  in  the  vendors  until  it  was  fully 
paid  for.  At  the  same  time,  the  purchaser  gave  to  the  vendors  a 
mortgage  on  another  mule,  as  further  security  for  Ihe  payment  of 
the  note,  which  was  due  on  November  1, 1883.  The  mortgage  and 
note  were  both  recorded  in  due  time.  On  June  6,  the  purchaser 
was  committed  to  jail,  and  on  June  8,  he  directed  R.  to  take  pos- 
session of  the  mule,  8urre::dering  his  rigiit  to  redeem  the  same. 
R.  applied  to  one  H.,  who  had  possession  of  the  mule,  for  it.  The 
latter  at  first  declined  to  deliver  possession,  but  made  an  arrange- 
ment with  R.  (who  had  become  sole  owner  of  the  note  and  mort- 
gage) by  which  he  paid  the  full  amount  of  the  note  and  took  from  R. 
a  written  transfer  and  assignment  of  the  mortirage,  dated  June  8. 
On  August  2  thereafter,  L.,  the  original  purchaser,  executed  to 
other  parties  a  mortgage  on  the  same  mule.  This  was  foreclosed, 
a  levy  made,  and  H.  claimed  it: 

Hellf  that  this  amounted  to  a  sale  by  L.  to  R.  and  by  R.  to  H. ;  that 
the  right  of  redemption  and  possession  passed  out  of  the  original 
purchaser,  L.,  prior  to  the  making  of  the  mortgage  by  him  on  Au- 
gust 2 ;  that  he  gave  possession  to  R.  as  far  as  he  could,  and  that 
the  latter  was  fully  authorized  to  dispose  of  it,  and  did  dispose  of 
it  by  the  arrangement  with  H. ;  and  that  there  was  nothing  to 
which  the  lien  of  the  mortgage  made  on  August  2  could  attach. 
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(a.)  Writing  is  not  necessary  to  pass  the  title  to  personal  property. 
This  may  be  aflfected  by  sale  and  delivery ;  and  the  assignment  of 
the  mortgage  by  R.  to  II.  was  unnecessary  to  vest  the  title  to  the 
mule  in  the  latter. 

(&  )  If  error  at  all,  it  did  mi  injure  the  plaintiffs  that  the  court  re- 
jected evidence  to  show  that  on  a  former  trial  H.  had  stated  that 
the  only  title  he  claimed  was  derived  from  R.  under  the  transfer 
of  the  note  and  mortgage. 

2.  If  the  first  incumbrance  on  the  title  of  the  mu'o  had  not  been  re- 
moved by  the  surrender  of  it  and  the  right  of  possession  thereto, 
still  the  subsequent  mortgagees  were  not  innocent  and  bona  fide 
mortgagees  or  purchasers,  the  paper  reserving  the  title  having 
been  properly  recorded. 

(a.)  The  omission  of  the  clerk  to  enter  the  fact  of  the  record  on  the 
paper,  if  true,  did  not  invalidate  or  effect  its  registry ;  but  under 
the  facts  of  this  case,  it  would  be  going  far  to  hold  that  tho  record 
was  not  duly  entered  on  the  paper  containing  the  contracts  in  ref- 
erence to  the  retention  of  the  title. 

3.  Aside  from  the  parting  with  the  right  to  redeem  before  the  making 
of  the  mortgage  to  the  plaintiffs,  if  they  desired,  by  equitable 
pleadings  in  a  claim  case  imder  the  foreclosure  of  their  mortgage, 
to  recover  tho  amount  which  their  debtor  had  paid  in  part  for  the 
purchase  money  of  the  mule,  it  was  incumbent  on  them  to  pay  or 
tender  that  portion  of  the  purchase  money  which  they  admitted 
to  be  still  due. 

(a.)  Whether  such  a  claim,  if  properly  pleaded,  would  have  been 
available,  see  55  Ga.,  348  and  citations ;  54  id,  690,  691. 
September  16,  18S4. 

Sales.  Contracts.  Debtor  and  Creditor.  Vendor  and 
Purchaser.  Title  aens.  Registration.  Record.  Equit- 
able Pleadings.  Before  R.  M.  Hodge,  Esq.,  Judge  pro  hac 
vice,     Pulaski  Superior  Court.     May  Term,  1884. 

Reported  in  the  decision 

Grice  &  Ryan,  in prapriispersonis,  for  plaintiffs  in  error. 

KiBBBE  &  Marten,  for  defendant. 

Hall,  Justice. 

One  Lovett  purchased  of  Roberts  &  Gurr  a  mule  named 
"  Babe,"  at  the  price  of  $194,  and  paid  them  in  cash  one 

Digitized  by  CjOOQ IC 


702  SUPREME  COURT  OP  GEORGIA. 

Qrico  &  Viynn  v$.  Hoskins. 

hundred  dollars  of  this  amount,  giving  them  his  note  for 
$94,  by  the  terms  of  which  the  title  to  the  mule  was  to 
remain  in  Roberts  &  Qurr  until  it  was  fully  paid  for.  At 
the  same  time,  Lovett  gave  Roberts  &  Gurr  a  mortgage  upon 
another  mule  named  "  MoUie,''  as  a  further  security  for 
the  payment  of  the  note.  The  note  and  mortgage  were 
both  written  on  the  same  sheet  of  paper ;  both  were  duly 
attested  by  E.  0.  Smith,  a  notary  public  of  Pulaski  county ; 
both  bore  the  same  date,  and  were  duo  on  the  first  day  of 
November,  1883,  and  both  were  duly  recorded  within  time 
(the  entry  of  record  on  February  16th,  1884,  as  it  appears 
in  the  record,  is  a  mistake  in  copying;  it  should  havo  been 
1883,  as  was  admitted  by  both  parties  on  the  hearing  in 
this  court,  and  as  is  apparent  from  other  parts  of  the  record ). 
liOvett  was  committed  to  jail  on  the  6  th  day  of  June,  1883, 
and  on  the  8th  day  of  that  month,  he  directed  Roberts  to 
take  possession  of  the  mule,  Babe,  surrendering  to  him  his 
right  to  redeem  the  same.  Roberts  applied  to  Harkins, 
who  had  possession  of  the  mule,  to  deliver  her  up,  but 
Harkins  at  first  declined  to  do  so ;  he  subsequently,  how- 
ever, on  the  same  occasion,  made  an  arrangement  with 
Roberts  (who  had  become  the  sole  owner  of  the  note  and 
mortgage,  by  an  agreement  with  his  partner)  by  which  he 
paid  him  the  full  amount  of  the  note  and  took  from  him 
a  written  transfer  and  assignment  of  the  mortgage ;  this 
transfer  was  dated  8th  of  June,  1883.  On  the  2d  day  of 
August,  1 883,  Lovett  executed  a  mortgage  to  Grice  &  Ryan, 
conveying  to  them  "  one  bay  mare  mule  named  '  Babe,' 
bought  from  W.  M.  Roberts,  of  Hawkinsville,  Ga.,"  to 
secure  the  payment  of  a  note  of  the  same  date  given  by 
Lovett  to  them.  This  mortgage  was  foreclosed,  and  an  exe- 
cution issued  on  the  judgment  of  foreclosure  on  the  4th 
day  of  August,  1883,  which  was  levied  on  the  mortgaged 
property  two  days  thereafter.  To  this  levy  Harkins  inter- 
posed his  claim,  and  upon  the  trial  of  the  issue  thus  formed, 
the  jury  found  the  property  not  subject,  and  the  plaintiffs, 
Grice  &  Ryan,  made  a  motion  for  a  new  trial  upon  various 
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grounds,  which  was  refused,  and  they  brought  the  case 
here  for  review. 

It  is  not  necessary  to  set  out  specifically  and  in  detail 
the  several  grounds  of  this  motion,  as,  in  the  view  we  take^ 
most  of  them  are  inapplicable  to  the  case  as  made  by  the 
evidence. 

1.  Was  this,  under  the  facts,  a  sale  by  Lovett  to  Roberts 
and  by  Roberts  to  Haskins,  the  claimant?  Did  the  right 
of  redemption  and  possession  both  pass  out  of  Lovett  prior 
to  the  transaction  with  Grico  &  Ryan  ?  We  think  so,  and 
that  by  tho  arrangement  made  by  Lovett  with  Roberts  in 
the  jail,  on  tho  8th  day  of  June,  18S3,  Lovett  relinquished 
to  Roberts  his  right  to  redeem,  and  gave  him  the  possession 
of  the  mulo,  so  far  as  he  could  do  so  under  tho  circum- 
stances. This  being  tho  case,  Roberts  was  fully  authorized 
to  dispose  of  tho  mule,  and  he  did  so  dispose  of  it  by  the 
arrangement  he  made  with  Haskins.  It  is  evident  that 
he  parted  with  all  title  and  interest  he  had  in  the  animal 
by  this  agreement;  to  affect  the  vesting  of  the  title  in 
Haskins,  the  assignment  of  the  mortgage  was  unnecessary, 
and  it  is  most  probable  that  it  was  taken  to  protect  his 
title,  in  case  any  controversy  arose  concerning  it.  Writing 
is  not  necessary  to  pass  the  title  to  personal  property ; 
this  may  be  affected  by  sale  and  delivery.  When  the 
plaintiffs  took  their  mortgage,  Lovett  had  no  title  or  inter- 
est whatever  in  the  property  mortgaged;  there  was  noth- 
ing to  which  the  lien  of  the  mortgage  could  attach,  and 
tho  security  was  as  worthless  as  it  would  have  been  had 
property  been  mortgaged  to  which  Lovett  had  never  had 
ti:lc,  and  in  which  he  had  never  acquired  any  interest 
whatever.  In  this  view,  the  court  committed  no  error  that 
could  injure  the  plaintiffs,  if  indeed  there  was  error  at  all  in 
repelling  evidence  going  to  show  i  hat  Haskins  had  testified, 
on  a  former  occasion  and  upon  another  trial,  that  the  only 
title  he  claimed  was  derived  from  Roberts  under  the  trans- 
fer of  the  note  and  mortgage.  There  was  nothing  ift  this 
testimony  that  could  have  modified  or  affected  the  case. 
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as  it  was  presented  at  the  hearing,  and  it  is  therefore  im- 
material ;  it  could  not,  at  least  it  should  not,  have  brought 
about  a  different  result  than  that  reached  on  the  trial. 

2.  But  even  if  the  incumbrance  on  the  title  to  the  mule 
had  not  been  removed  by  Lovett's  surrender  of  his  interest 
to  Roberts  by  his  bestowing  on  him  the  right  to  take  pos- 
session of  her,  the  plaintiffs  in  this  mortgage  were  not  in 
a  legal  sense  innocent  and  bona  fide  mortgagees  or  pur- 
chasers. The  paper  reserving  the  title  had  been  properly 
recorded,  Code, §1955  (a);  and  the  omission  of  the  clerk 
to  enter  the  fact  of  the  record  on  the  paper,  if  true,  did 
not  invalidate  or  affect  its  registry;  but  it  would  be  going 
very  far  to  hold,  under  the  facts  in  this  case,  that  the  record 
was  not  duly  entered  on  the  paper  containing  the  contract 
in  reference  to  the  retention  of  title.* 

3.  The  plaintiffs  set  up  an  equitable  claim  to  the  sum  of 
money  which  Lovett  paid  the  sellers  upon  the  purchase  of 
the  mule.  If  they  could  have  overcome  the  insuperable 
barrier  in  their  way  interposed  by  Lovett's  parting  with  his 
right  to  redeem,  then  their  claim  to  this  amount  wouldliave 
been  unavailing,  because  they  have  neither  paid  nor  offered 
to  pay  that  portion  of  the  purchase  money  which  tliey  admit 
by  their  pleading  to  be  still  due.  Alston  vs.  Wingfisld^  53 
6a.,  18;  Lackey  vs.  Bostick;  54  /rf.,  45;  68  7rf.,  817; 
69  Id.,  614. 

The  other  question  made,  that  the  court  erred  in  refus- 
ing to  entertain  the  equitable  claim  set  up  by  the  plain- 
tiffs in  this  proceeding,  if  erroneous  in  this  view,  was  error 
that  did  not  hurt.  Whether  the  claim,  if  properly  pleaded, 
would  have  been  available,  see  55  Oa-,  348,  and  citations; 
54  7^.,  690,  691. 

Judgment  affirmed. 


•The  noto  and  mortgage  were  on  the  same  sheet  of  paper ;  on  the  back  of  it  was 
indorsed  an  entry  that  it  was  rec  .rded.  All  of  this  was  on  the  back  of  the  mort- 
gage, except  a  smaM  portion  which  extended  oyer  the  s'gnatoro  of  the  note. 
(Rep.) 
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The  Central  Kailroad  vs.  Senn. 

[Blandford,  J.,  being  dlsqualiflcd,  Judge  Brown,  of  the  Blue  Bidge  Circuit,  pre* 
sided  in  his  stead.J 

1.  In  an  action  for  damages  brought  by  a  passenger  against  a  raUroad 
company,  for  injuries  which  plaintiff  sustained  by  the  cars,  on 
which  she  was  a  passenger,  running  off  the  track,  which  was  al- 
leged to  have  been  caused  by  the  carelessness  and  negligence  of 
the  company  in  the  construction  of  its  track  and  the  running  of  its 
cars,  the  plaintiff  being  introduced  as  a  witness  in  her  own  behalf, 
should  not  bo  allowed  to  state  how  much,  in  her  opinion,  was  her 
loss  by  her  inability  to  labor.  The  witness  cannot  give  an  opin- 
ion as  to  the  amount  of  the  damages,  but  must  state  facts,  and  let 
the  jury  say  from  the  facts  what  is  the  amount  of  the  damages. 

2.  Upon  the  trial  of  such  a  case,  any  witness  may  give  an  opinion  as 
to  what  caused  the  train  to  run  off  the  track,  provided  the  witness 
states  the  reasons  upon  which  the  opinion  is  predicated.  One  who 
is  an  expert  may  gi^e  an  opinion  without  stating  his  reasons. 

3.  It  is  a  general  rule  that,  wherever  an  expert  can  give  an  opinion 
without  the  reasons  upon  which  it  is  based,  any  other  witness, 
who  knows  facts  upon  which  he  can  form  an  opinion,  may  state 
bis  opinion,  by  giving  the  facts  upon  which  he  bases  it. 

4.  In  an~ action  against  a  railroad  company  for  damages  to  the  plain- 
tiff, caused  by  the  car,  upon  which  she  was  a  passenger,  running  off 
the  track,  and  where  damages  are  claimed,  both  for  physical  pain 
and  suffering  from  wounds  received  by  her,  and  also  on  account 
of  loss  of  business  and  inability  to  labor,  it  is  error  for  the  court  to 
charge  the  jury  in  the  following  language,  without  nny  qualifica- 
tion :  *'  In  some  torts  the  entire  injury  is  to  the  peace,  happiness 
and  feelings  of  the  plaintiff.  In  such  cases,  no  measure  of  dam- 
ages can  bo  prescribed,  except  the  enlightened  conscience  of  im- 
partial jurors." 

6.  Where  the  entire  charge  is  not  sent  up  in  the  bill  of  exceptions  or 
in  the  record,  and  the  portion  of  the  charge  excepted  to  is  error, 
without  qualification,  and  when  the  judge  who  tried  the  case 
makes  no  statement  in  his  certificate  which  shows  that  it  was 
qualified  by  other  parts  of  the  charge,  this  court  will  presume  that 
there  was  no  quaification.  ^ 

October  10, 1884.    (Head-notes  by  the  court) 

Railroads.     Damages.     Negligence.     Evidence.    Wit- 
ness.   Charge  of  Court.    Before  Judge  Willis.    Muscogee 
Superior  Court.    November  Adjourned  Terra,  1883. 
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To  the  report  contained  in  the  decision,  it  is  only  nec- 
essary to  add,  in  connection  with  the  second  and  third 
divisions  thereo**,  the  following  grounds  of  the  motion  for 
new  trial : 

(8.)  Because  the  court  permitted  Domingoes,  a  witness 
for  the  plaintiff,  in  rebuttal,  after  stating  that  he  was  not 
an  expert,  and  testifying  that  before  the  run- off  there  was 
a  jerking,  bounding  sensation,  so  that  one  could  hardly 
walk  in  the  car,  but  that  he  did  not  go  back  and  look  at  the 
track  after  the  accident,  and  that  there  had  been  some  con- 
versation excited  by  the  motion  and  jerking,  and  giving  his 
reasons  for  the  opinion,  to  testify  that  from  what  he  saw  and 
felt,  his  opinion  was  as  follows :  "  I  think,  sir,  on  a  curve, 
when  the  car  is  running,  the  centrifugal  force  of  the  flange  of 
the  wheel  against  the  iron  rail  is  increased  by  the  increase 
of  the  speed.  We  were  running  very  fast,  and  my  opinion 
is  that  the  pressure  must  have  been  very  great  in  conse- 
quence. Our  sensation  was  not  a  rolling,  but  was  a  bound- 
ing ;  it  gave  the  opinion  to  me  that  we  had  not  mounted 
the  track,  but  that  the  track  had  spread  and  we  were  be- 
tween ;  and  my  opinion  is  that  the  speed  we  were  going 
at  forced  the  track  apart  and  caused  the  run-off.'' 

(4.)  Because  the  court  refused  to  rule  out  t  his  testimony, 
on  motion  made  therefor,  on  the  ground  that  "  such  opin- 
ion was  founded  upon  an  assumption  of  the  condition  of 
the  track  being  defective, — whereas  the  said  witness  had, 
during  said  examination,  testified  that  he  did  not  know  what 
the  condition  of  the  track  was, — and  upon  a  theory  given 
by  the  witness  when  he  had  also  testified  that  he  did  not 
scientifically  understand,  and  because  such  opinion  was 
not  given  on  facts." 

(5.)  Because  the  court  permitted  Clement,  a  witness  for 
the  plaintiff,  not  an  expert,  after  giving  his  reasons  for  his 
opinion,  to  testify  that  "  the  train  was  running  a  curve, 
and  the  outside  rail  gave  way  and  threw  the  car  from  the 
track." — Objected  to  as  being  matter  of  opinion. 

(6.1  Because  the  court  permitted  Hatcher — a  witness  for 
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the  plaintiflf,  in  rebuttal,  in  answer  to  a  question,  to  state 
to  the  jury  what  he  found  upon  examination  of  the  track  af- 
ter the  cars  had  run  off,  and  as  to  the  condition  of  the  track, 
and  having  given  the  facts,  then  to  state  his  opinion  as  to 
what  caused  the  cars  to  run  off — to  testify  as  follows  :  "  My 
opinion  of  it  is  this,  that  from  the  compression  of  that  end 
of  the  rail  it  raised  that,  and  the  wheel  struck  it,  and  this 
gave  way,  because  I  saw  evidences  of  a  mark  there ;  and 
if  the  railroad  were  to  bring  in  the  old  rail,  it  would  show 
for  itself, — the  one  towards  Macon,  right  at  the  joint 
though ;  but  I  will  say  that,  for  a  short  distance,  I  would 
say  probably  the  distance  of  a  coach,  it  had  the  evidences 
of  where  it  had  run  across  the  cross-ties ;  and  my  theory 
was  that  the  wheel  struck  that  and  ran  off — one  of  the 
front  wheels — and  threw  the  balance  of  the  coach  off  be- 
fore the  balance  of  the  wheels  got  to  it,  and  my  opinion  of 
the  cause  of  it  is  the  broken  bar.  I  don't  know  of  any 
other  reason." — Objected  to  as  matter  of  opinion. 

(7.)  Because  the  court  permitte  I  Rees,  a  witness  for  the 
plaintiff,  in  rebuttal,  to  testify  as  follows :  "  I  did  examine 
the  track  where  the  run-off  occurred,  and  I  was  on  the 
train  at  the  time  of  the  run-off,  and  my  opinion  is  that 
the  car  running  so  fast,  and  that  fish-bar  being  broken  at 
that  point,  the  track  gave  way  and  spread,  and  that  caused 
this  run-off." — Objected  to  as  matter  of  opinion. 

W.  S.  Wallace  ;  Peabody  &  Brannon,  for  plaintiff  in 
error. 

Wm.  a.  Little  ;  W.  T.  Gary,  for  defendant. 
Brown,  Judge. 

This  was  an  action  brought  in  Muscogee  superior  court 
by  Nancy  E.  Senn,  against  the  Central  Railroad  and  Bank- 
ing Company,  as  lessees  of  the  Southwestern  Railroad,  to 
recover  damages  sustained  by  the  plaintiff  by  reason  of 
the  car,  on  which  she  was  a  passenger,  being  thrown  from 
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the  track.  It  was  alleged  by  the  plaintiff  that  the  injury 
was  caused  by  the  negligence  and  carelessness  of  the  de- 
fendant in  the  construction  of  its  track,  and  running  of  its 
cars  at  an  unusual  and  dangerous  speed.  She  claimed 
that,  by  reason  of  wounds,  bruises  and  other  injuries  which 
she  received,  that  she  suffered  great  physical  pain ;  that 
she  paid  out  large  sums  of  money  for  physicians'  bills  and 
other  expenses ;  that  she  was  disfigured  by  a  scar  on  her 
face.  She  also  claimed  to  have  been  damaged  by  the  loss 
of  business,  and  inability  to  labor  and  attend  to  business, 
and  that  her  injuries  are  of  a  permanent  nature. 

On  the  trial  of  the  case,  the  defendant  admitted  that  the 
Central  Railroad  and  Banking  Company  were  lessees  of 
the  Southwestern  Railroad,  and  were  in  possession  and 
operating  the  same  as  common  carriers  for  hire  at  the 
time  the  injuries  were  sustained. 

The  defendant  denied  that  there  was  negligence  or  care- 
lessness in  the  construction  of  the  track  or  running  of  the 
cars,  and  insisted  that  the  track  was  well  constructed,  and 
that  they  were  running  at  a  safe  rate  of  speed  at  the  time 
the  accident  occurred. 

The  jury  found  a  verdict  for  the  plaintiff  for  $10,000, 
and  the  defendant  moved  for  a  new  trial  on  eleven  differ- 
ent grounds,  which  motion  the  court  below  overrultd,  and 
refused  a  new  trial,  and  that  ruling  is  assigned  as  error, 
and  the  case  brought  by  bill  of  exceptions  to  this  court 
for  review. 

In  the  view  we  take  of  this  case,  it  will  not  be  neces- 
sary for  us  to  notice  specifically  all  the  alleged  grounds  of 
error  as  set  out  in  the  motion  for  a  new  trial.  Wo  will 
therefore  content  ourselves  by  referring  to  such  of  them  as 
we  think  control  the  case  made  by  the  record. 

1.  The  first  and  second  grounds  in  the  motion  will  be 
considered  together.  The  first  ground  is  as  follows :  '  Be- 
cause the  plaintiff,  being  introduced  as  a  witness  in  her 
own  behalf,  was  asked  by  her  counsel,  in  the  direct  exami- 
nation, the  following  question,  to- wit :  (the  witness  having 
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first  given  the  reasons  upon  which  her  opinion  was  based, 
as  set  forth  in  the  brief  of  testimony) :  "  What  did  you  con- 
sider your  business  worth  to  you  per  year  at  the  time  you 
were  iiyured  ?"  To  which  question  the  defendant,  by  its 
counsel,  objected,  upon  the  grounds  that  this  was  not  a 
proper  rule  to  estimate  the  amount  of  damages  sustained, 
and  the  court  overruled  the  objection  and  allowed  the 
witness  to  testify,  and  she  did  testify  in  answer  thereto, 
*^I  made  $1,500.00,  after  keeping  up  my  expenses." 

The  second  ground  in  the  motion  for  a  new  trial  is  in 
the  following  words:  Because,  whilst  the  plaintiff  was  a 
witness  in  her  own  behalf,  she  was  asked  by  her  counsel 
upon  the  direct  examination  (the  witness  having  first 
stated  the  reasons  upon  which  her  opinion  was  based,  as 
set  forth  in  the  brief  of  evidence)  :  "  How  much,  in  your 
opinion,  a  year  is  your  loss  by  your  inability  to  labor?" 
And  the  defendant  by  its  counsel  objected  thereto,  upon 
the  ground  that  the  same  was  a  mere  guess  and  conclu- 
sion of  the  witness,  and  the  court  overruled  the  objection 
and  allowed  the  witness  to  testify,  and  she  did  testify  in 
answer  thereto,  ''  Well,  I  had  $1,500.00  clear  the  year  that 
I  was  hurt.  I  have  just  kept  even  since.  I  would  say 
my  loss  is  $1,500.00." 

In  cases  of  this  character,  the  rule  is  well  settled,  both 
in  our  standard  works  on  evidence  and  by  adjudicated 
cases,  that  witnesses,  whether  parties  to  the  case  or  not, 
cannot  give  their  opinions  as  to  the  amount  of  damages  the 
plaintiff  has  sustained.  They  must  state  facts,  and  not 
mere  opinions,  and  the  jury  must  be  left  free  to  make  up 
their  own  opinion  of  the  damages  from  the  facts  testified 
to  by  the  witnesses.  9  Meeson  &  Welsby,  710 ;  1  Sedg- 
wick on  Damages,  553;  47  G^a.,  546;  18  Wisconsin,  74. 
The  plaintiff  may  prove  all  the  facts  and  circumstances 
which  would  shed  light  upon  the  question  and  enable  the 
jury  to  arrive  at  the  true  amount  of  damages  actually  sus- 
tained. In  this  case,  she  might  show  the  character  of  her 
business,  her  ability  to  labor  and  attend  to  business  at  the 
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time  of  the  injury,  how  she  was  ii^jured,  and  what  has 
been  her  ability  to  labor  and  transact  business  since  the 
iiyury,  and  every  other  fact  which  would  show  that  she 
was  damaged  in  her  business  by  reason  of  her  inability  to 
labor;  and  the  jury,  with  all  the  facts  before  them,  should 
make  up  their  own  opinion  from  the  facts  as  to  the  amount 
of  the  damages. 

In  this  case,  the  plaintiff  seems  to  have  made  up  the 
opinion  which  she  was  allowed  to  give  from  the  fact  that 
she  made  $1,500.00  the  year  she  was  hurt,  and  since  that 
time  she  has  only  made  expenses.  This,  at  best,  would 
be  a  very  uncertain  mode  of  arriving  at  the  damages. 
There  are  so  many  other  causes  which  might  increase  or 
diminish  the  profits  in  a  business  such  as  that  in  which 
she  was  engaged,  that  it  would  be  difficult  to  tell  how 
much  her  injuries,  and  how  much  other  causes  contributed 
to  her  losses.  Much  might  depend  upon  the  number  of 
trains  that  stopped  at  her  house  for  meals,  the  amount  of 
travel  and  of  competition,  the  price  of  provisions  and  a  hun- 
dred other  causes.  It  often  happens  that  a  merchant  or 
boarding-house  keeper  makes  a  large  amount  of  money  some 
years,  and  other  years  runs  the  same  kind  of  business  with 
as  much  ability  to  labor,  and  makes  nothing.  Be  this  as  it 
may,  however,  we  think  she  ought  not  to  have  been  al- 
lowed to  give  her  opinion  as  to  the  amount  of  her  dam- 
ages ;  it  matters  not  upon  what  facts  she  based  her  opinion. 

2,  3.  Wo  see  no  error  in  the  ruling  of  the  court  upon 
the  third,  fourth,  fifth,  sixth  and  seventh  grounds  of  the 
motion.  The  witnesses  were  allowed,  over  the  objec- 
tion of  counsel  for  plaintiff  in  error,  to  give  their  opinions 
as  to  what  caused  the  cars  to  run  off  the  track,  by  stating 
the  facts  upon  which  they  based  their  opinions. 

We  think  this  ruling  in  accordance  with  a  well  estab- 
lished rule  of  evidence,  and  that  it  was  not  error  for  the 
court  to  permit  these  witnesses,  who  were  present,  and  felt 
the  motion  of  the  train,  or  examined  the  wreck  and  saw 
the  surroundings,  the  condition  of  the  track  and  of  the 
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fish-bars,  the  number  of  spikes  by  which  they  were  held, 
the  marks  on  the  rails,  or  other  facts  from  which  they 
could  form  an  opinion  as  to  the  cause  of  the  run-off,  to 
state  such  opinions,  provided  they  stated  the  reasons  on 
which  they  were  based.  An  expert  may  give  his  opinion 
without  stating  the  reasons  therefor,  but  one  who  is  not 
an  expert  may  give  his  opinion,  accompanied  with  the  rea- 
sons. It  is  a  very  general  rule  that,  wherever  an  expert 
can  give  an  opinion  without  the  reasons,  that  one  who  is 
not  an  expert  can  give  an  opinion  with  the  reasons. 

The  objection  to  such  evidence  goes  to  its  weight,  and 
not  to  its  admissibility.  The  credibility  of  all  evidence 
depends,  not  only  upon  the  character  of  the  witnesses  for 
truth,  honesty  and  integrity,  but  also  upon  the  knowledge 
the  witness  has  of  the  facts  and  subject-matter  about  which 
he  testifies ;  and  this  is  more  especially  true  where  wit- 
nesses are  allowed  to  give  their  opinions  upon  any  subject. 
If  it  appears  that  a  witness  knows  but  little  of  the  matter 
about  which  he  testifies,  and  that  from  such  want  of  knowl- 
edge he  is  unable  to  support  his  opinion  by  good  reasons, 
the  opinion  of  such  a  witness  would  and  ought  to  have 
but  little  weight  with  the  jury ;  while,  if  he  showed  that  he 
was  very  familiar  with  the  subject,  and  supported  his  opinion 
by  strong  reasons,  the  jury  would  give  the  opinion  of  such 
a  witness  more  weight.  But  in  either  case  it  goes  to  the 
weight  of  the  evidence,  and  not  to  its  admissibility.  We 
do  not  mean  to  say  that  a  witness  could  give  an  opinion 
upon  mere  hearsay;  he  must  know  the  facts  which  he 
states  as  reasons  for  his  opinion.  An  expert  may  give  an 
opinion  upon  a  state  of  facts  testified  to  by  other  wit- 
nesses. 

4.  The  eighth  ground  of  the  motion  for  a  new  trial  is  as 
follows :  Because  the  court  charged  the  jury  in  the  follow- 
ing language :  "  In  some  torts,  the  entire  injury  is  to  the 
peace,  happiness  and  feelings  of  the  plaintiff.  In  such 
cases,  no  measure  of  damages  can  be  prescribed,  except 
the  enlightened  conscience  of  impartial  jurors.'' 
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We  think  this  charge  pvon,  so  far  as  tho  record  shows, 
without  qualification,  was  not  applicable  to  the  facts  of 
the  case,  and  was  therefore  error.  Section  3067  of  our 
Code,  from  which  this  charge  was  taken,  or  at  least  the  law 
embraced  in  said  section,  was  probably  intended  to  apply 
to  cases  where  one  party  injured  another  from  motives  of 
malice,  and  the  injury  was  of  such  a  character  that  the 
damage  resulting  therefrom  could  not  be  estimated  by  any 
other  rule;  as,  for  instance,  where  one  man  spat  in  the 
face  of  another,  and  other  injuries  of  like  character.  But 
since  this  court  has  held  that,  in  a  case  like  the  one  at  bar, 
the  plaintiff  may  recover,  not  only  the  actual  damage  sus- 
tained by  reason  of  expenses  incurred  and  by  loss  of  busi- 
ness and  ability  to  labor,  but  that  he  may  also  recover 
damages  for  the  physical  pain  and  suffering  which  he  en- 
dured. 

The  charge,  as  given  in  this  case,  would  seem  to  be  ap- 
plicable to  that  part  of  the  damage  which  plaintiff  may 
have  sustained  by  reason  of  the  physical  pain  which  she 
suffered. 

The  charge  as  given  was  calculated  to  mislead  the  jury, 
and  induce  them  to  believe  that  the  whole  case  was  thrown 
open  to  them,  and  that  they  had  the  right  to  fix  the  dam- 
ages according  to  their  enlightened  consciences,  without 
regard  to  the  actual  damages  which  were  shown  by  the 
evidence. 

The  court  should,  at  least,  have  qualified  this  charge  by 
instructing  the  jury  that,  so  far  as  the  expenses  incurred 
by  plaintiff  for  medical  attention  and  other  expenses  of 
like  character  were  concerned,  and  so  far  as  she  was  dam- 
aged by  loss  of  time,  inability  to  labor  and  to  attend  to 
business,  if  they  found  for  the  plaintiff,  they  should  find 
the  actual  damage  sustained  by  her,  as  shown  by  the  evi- 
dence, and  that  they  might  add  to  that  such  sum  as  dam- 
age for  the  physical  pain  suffered  by  the  plaintiff,  and 
other  injuries  of  that  character  where  the  actual  damage 
cannot  be  ascertained  by  any  rule  of  evidence  as  in  their 
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enlightened  conscience  they  might  think  reasonable  and 
just. 

5.  It  was  insisted  before  the  court  in  the  argument  of 
this  case,  that  if  the  entire  charge  had  been  sent  up,  it 
would  have  shown  that  the  portion  of  the  charge  excepted 
to  by  the  plaintiff  in  error  was  qualified,  so  as  to  meet  and 
obviate  the  objection  made  to  the  part  which  appears  in 
the  bill  of  exceptions,  and  that  may  be  true ;  but  where 
a  portion  of  the  charge  is  excepted  to,  and  there  is  nothing 
in  the  record  or  in  the  presiding  judge's  certificate  to  show 
that  the  charge  which  appears  was  qualified,  this  court  will 
presume  that  there  was  no  such  qualification. 

As  this  case  goes  back  for  a  new  trial,  we  express  no 
opinion  upon  its  merits  or  upon  the  amount  of  damage 
plaintiff  is  entitled  to  recover,  if  entitled  to  recover  at  all. 
Let  the  judgment  of  the  court  below  be  reversed  and  a 
new  trial  granted. 

Judgment  reversed. 
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104    177 

1.  On  the  trial  of  a  suit  for  damages  against  a  railroad  company,  a  "jj.  ^1 
brother  of  one  stockholder  and  a  son- in  law  of  another  were  in- 
competent jurors,  and  a  verdict  rendered  by  a  jury  on  which  they 

sat  was  illegal,  unless  their  incompetency  was  waived.  Nor  would 
the  jurors  bo  rendered  competent  by  the  fact  that  the  defendant 
had  entered  into  a  contract  by  which  it  leased  its  road  and  other 
property,  and  that  Ihe  lessee  had  made  a  deposit  of  bonds  as  se- 
curity for  the  performance  of  his  contract,  and  had  agreed,  as  a 
part  thereof,  to  pay  all  damages  incurred  in  the  operation  of  the 
road. 

2.  Although  the  verdict  may  have  been  a  proper  one  under  the  evi- 
dence, yet  if  it  was  rendered  by  a  jury  of  which  two  members  were 
incompetent  to  act,  it  was  no  lawful  verdict,  and  was  properly  set 
aside. 

(a.)  This  case  differs  from  that  in  46  Oa,,  80;  and  the  princL 
plo  of  that  case  will  not  be  extended  further  than  there  decided « 

(6.)  If  the  parties  consent  to  the  jurors,  or  have  knowledge  of  their 
incompetency,  they  will  be  held  to  have  waived  it* 
January  21. 18Q5. 
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Jury  and  Jurors.  Practice  in  Superior  Court.  Waiver. 
Before  Judge  Hammond.  DeKalb  Superior  Court.  March 
Term,  1884. 

Reported  in  the  decision, 

J.  B.  Cumming;  Hillyer  &  Bro.  ;  Candler,  Thomson  & 
Candler,  for  plaintiff  in  error. 

Hoke  Smith  ;  L.  J.  Winn,  for  defendant 

Blandfokd,  Justice. 

Cole  and  wife  brought  an  action  against  the  Georgia 
Railroad  for  injuries  which,  it  is  alleged,  the  wife  received 
by  the  negligence  of  the  railroad  company.  The  jury 
found  a  verdict  for  the  railroad;  whereupon  Cole  and 
wife  moved  the  court  for  a  new  trial,  on  several  grounds, 
all  of  which  were  overruled,  except  one,  which  was,  that 
one  of  the  jurors  was  related  to  certain  of  the  stockholders 
as  brother,  and  another  of  the  jurors  was  a  son-in  law  of 
another  stockholder  in  the  railroad  company.  The  court 
held  that  these  jurors  were  incompetent,  and  for  this  rea- 
son alone  he  awarded  a  new  trial  in  said  case.  The  rail- 
road company  excepted  to  this  judgment  granting  a  new 
trial,  and  error  thereon  is  assigned  to  this  court.  It  was 
shown,  in  opposition  to  the  motion  for  new  trial,  that  the 
railroad  company  had  leased  its  road  and  other  property 
to  Wm.  M.  Wadley,  and  that  he  had  given  a  certain  bond 
of  indemnity  to  the  Georgia  Railroad  Company  for  the 
payment  of  and  compliance  with  the  lease,  and  had  de- 
posited, to  make  good  the  same,  one  million  of  dollars  in 
United  States  bonds,  etc.,  and  that  the  lessee  was  bound 
to  said  Georgia  Railroad  to  pay  all  damages,  etc.;  and 
the  plaintiff  in  error  insists  that  the  jurors  are  competent, 
as  the  stockholders  are  in  no  wise  interested  in  the  event 
of  1  his  suit,  the  road  in  which  they  are  stockholders  being 
fully  indemnified  by  the  bond  of  the  lessee,  Wadley,  and 
the  deposit  of  bonds  to  make  the  same  good. 
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This  action  is  against  the  Georgia  Railroad  and  Banking 
Company.  This  company  would  be  primarily  liable  for 
any  judgment  that  might  be  recovered  against  it,  and  to 
save  itself,  would  have  to  look  to  its  security,  which 
might  or  might  not  respond;  in  the  one  case,  the  company 
would  have  to  respond  and  make  the  recovery  good ;  in  (he 
other  case,  the  company  might  fail  to  be  indemnified ;  the 
one  is  certain,  the  other  uncertain.  This  court  held,  in  60 
Oa ,  550,  that  a  son  of  a  stockholder  was  an  incompetent 
juror.  See  Doyal  vs.  The  State^  70  Oa.^  134;  also 
Beall  vs.  Clark  et  al.^  71  G^a.,  818.  And  if  this  be  so, 
a  brother  or  son-in-law  of  a  stockholder  is  an  incompe- 
tent juror  To  constitute  a  proper  jury,  there  must  be 
a  jury  of  twelve  honos  et  legates  hotnines  omni  excep- 
tione  majores.  But  the  plaintiff  in  error  further  in- 
sists that  the  verdict  of  the  jury  is  right,  and  that  no  other 
verdict  could  have  been  rendered  lawfully  by  the  jury, 
and  refers  to  the  case  of  Johnson  vs.  Mayor,  eto.^  Americus^ 
46  6a.^  80,  to  sustain  this  position.  In  that  case,  no  new 
trial  had  been  ordered  by  the  court  below,  as  in  this  case, 
and  in  this  the  two  cases  differ.  We  are  not  willing  to 
extend  that  case;  we  doubt  the  correctness  of  that  decis- 
ion. It  must  be  left  to  stand  alone.  A  jury  composed 
of  men  who  are  not  lawful  men — men  whose  relationship 
to  the  parties  renders  them  incompetent  as  jurors,  cannot 
render  a  lawful  verdict.  If  the  parties  consent  to  the 
jurors,  or  have  knowledge  of  their  incompetency,  then 
they  will  be  held  to  waive  the  same.  It  cannot  be  said 
that  the  defendants  in  error  have  had  their  case  tried ;  cer- 
tainly not  legally,  and,  although  the  verdict  may  be  in 
accordance  with  the  facts,  and  such  as  a  lawful  jury  should 
have  rendered,  yet  it  is  no  verdict,  and  the  court  did  right 
to  set  it  aside. 

Judgment  affirmed. 
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Where  an  iDSolvent  debtor  made  a  voluntary  conveyance  to  his  wife 
and  daughters,  who  conveyed  to  certam  purchasers  with  notice, 
and  upon  the  agreement  that  such  purchasers  would  pay  the  debts 
of  the  husband  and  father, — if  one  of  his  creditors  reduced  his  claim 
to  judgment  and  levied  on  the  land  so  conveyed,  it  was  subject 
thereto. 

(a.)  Such  transactions  between  husband  and  wife  and  children 
should  bo  closely  scanned,  and  where  the  purchasers  under  the 
wife  and  daughters  interposed  a  claim  to  such  levy,  it  was  incum- 
bent on  them  to  have  shown  the  bona  fides  of  the  transaction. 

(6.)  Recitals  in  the  deed  from  the  debtor  to  his  wife  and  daughters, 
stating  the  consideration  thereof  to  bo  a  debt  due  by  him  to  them, 
were  not  evidence  against  a  creditor,  and  it  was  incumbent  on  the 
claimants  to  have  shown  them  to  be  true. 
October  2,  1884. 

Debtor  and  Oreditof.  Husband  and  Wife.  Parent  and 
Child.  Volunteers.  Deeds.  Evidence.  Consideration. 
BoTui  Fides.  Before  Judge  Fobt.  Lee  Superior  Court. 
March  Term,  1883. 

Reported  in  the  decision, 

D.  A.  Vason  ;  Q.  W.  Warwick,  for  plaintiff  in  error. 

GuERKY  &  Son  ;  E.  G.  Simmons;  Hawkins  &  Hawkins, 
for  defendants. 

Blandford,  Justice. 

Sanders  W.  Lee  made  a  conveyance  by  deed  to  his  wife 
and  three  daughters  to  certain  lands,  which  recited  the 
consideration  to  be  for  certain  indebtedness  on  his  part  as 
trustee  for  his  wife.  He  was  insolvent  at  the  time,  and 
owed  the  debts,  the  foundation  of  the  judgments  and  exe- 
cutions of  plaintiff  in  error.  The  plaintiff  caused  the  ex- 
ecutions against  Lee  to  be  levied  on  certain  lands,  which 
were  claimed  by  the  defendants  ih  error.  On  the  trial  of 
the  claim  case,  the  plaintiff  in  execution  put  in  evidence 
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the  deed  from  Lee  to  his  wife  and  three  daughters,  to  the 
land  levied  on;  also  a  deed  from  the  wife  and  daughters 
to  Mrs.  Simmons  to  the  same  land,  and  a  deed  from  Mrs. 
Simmons  to  one  undivided  half  interest  in  the  land  to  By- 
rom.  The  plaintiff  also  proved  by  Mrs.  Leo  and  one  of 
her  daughters  that  this  land  was  sold  to  Mrs.  Simmons  for 
a  certain  sum  of  money,  andthat  Byrom  was  present,  and 
that  Mrs.  Simmons  and  Byrom  were  to  pay  the  debts 
against  Sanders  W.  Lee's  estate,  the  debt  of  the  plaintiff  in 
error  being  one. 

The  solo  question  in  this  record  is,  under  the  facts,  was 
the  land  subject  to  the  executions  of  plaintiff  in  error? 
We  think  so.  A  transaction  of  this  kind  between  husband 
and  wife  and  children  should  be  scanned  closely ;  it  was 
incumbent  on  claimants  to  have  shown  the  bona  fides  of 
this  transaction;  the  recitals  in  the. deed  from  Lee  to  his 
wife  and  daughters  were  no  evidence  against  the  plaintiff 
in  execution,  audit  was  incumbent  on  the  claimants,  under 
the  facts  of  this  case,  to  have  showed  they  wore  true,  the 
presumption  being  that  this  deed  was  voluntary;  and 
furthermore,  the  uncontradicted  evidence  in  the  record  is, 
that  when  claim  mts  purchased  this  land  from  Mrs.  Lee 
and  her  daughters,  they  knew  that  Mrs.  Lee  and  her 
daughters  were  mero  volunteers ;  claimants  agree:!  to  pay 
this  debt  of  plaintiff  in  error ;  it  was  part  of  the  consider- 
ation of  their  purchase.  So  it  is  clear  and  manifest,  un- 
contradicted by  them,  that  they  knew  that  their  vendors 
were  mere  volunteers,  that  the  debt  of  plaintiff  was  to  be 
paid ;  and  not  to  pay  this  debt,  under  these  facts,  would  be 
a  fraud  of  the  grossest  character — such  a  fraud  as  this  court 
cannot  sanction.  If  these  claimants  want  to  keep  the  land 
levied  on,  they  must  pay  the  plaintiff  the  debts  which  he 
holds  on  Sanders  W.  Lee.    See  69  Oa,^  657. 

A  new  trial  should  have  been  granted,  upon  the  ground 
that  the  verdict  of  the  jury  is  without  evidence  to  support 
it. 

Judgment  reversed. 
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73    718 

mjm^       1.  Where  a  declaration  claimed  damages  by  reason  of  the  plaintiflfs 
k^oj^l  having  fallen  into  a  well  situated  on  the  right  of  way  of  a  railroad, 

124  a%^  ^^^  which  had  been  carelessly  left  open  and  unguarded ,  an  amend- 

:  73    7   I  ment  which  alleged  that  the  well  was  on  the  land  of  the  plaintiff, 

[128    296  and  that  the  defendant  entered  on  the  land  without  plaintiff's 

knowledge  or  consent  and  cut  away  the  vegetable  guards  and  pro- 
tection around  the  well,  sought  to  introduce  a  new  cause  of  action, 
and  was  properly  rejected. 

(a.)  If  not  80|  the  amendment  was  immaterial.  The  same  case  was 
made  by  the  original  declaration  as  would  have  l>een  made  by  the 
amendment,  and  its  rejection  did  no  injury.  The  same  testimony 
was  admitted  as  would  have  been  admissible  if  the  amendment 
had  been  allowed,  and  no  right  was  denied  the  plaintiff*  by  its  re- 
jection. 

2.  While  the  plaintiff  was  being  examined  in  his  own  behalf,  he  was 
shown  a  ticket  or  free  pass  which  purporteil  to  have  been  issaed 
by  the  railroad  company  to  him  as  agent,  and  ho  was  asked  by 
defendant's  counsel  if  such  a  pass  had  not  been  received  by  him, 
and  if  he  did  not  ride  on  it  the  night  the  accident  occurred,  to 
which  he  responded  affirmatively.  After  the  plaintiff  had  closed 
his  evidence,  the  ticket  or  pass  not  having  been  offered  in  evidence, 
plaintiff  moved  to  rule  out  his  testimony  as  to  it : 

Heldf  that  there  was  no  error  in  overruling  the  motion. 

8.  This  court  havin'^  held  that,  under  tho  facts  of  this  case,  the  plain- 
tiff  was  not  ent  tied  to  recover,  such  ruling  is  res  <idjudicataj  and 
the  same  case  being  made  on  another  trial,  a  non-suit  was  properly 
granted. 
December  2,  18S4. 

Amendment.  Evidence.  Hes  Adjur/ioata.  Non-soit. 
Before  Judge  Carswell.  Screven  Superior  Court.  May 
Term,  1884. 

To  the  report  contained  in  the  decision,  it  is  only  neces 
sary  to  add  that  (he  objection  to  the  evidence  in  reference 
to  the  pass  and  the  ruling  of  the  court  thereon  are  stated  as 
follows  in  the  bill  of  exceptions  : 

"  During  the  progress  of  the  cause,  while  the  plaintiff 
was  on  the  stand  as  a  witness  in  his  own  behalf,  defend- 
ant's counsel,  on  cross-examination,  handed  him  a  paper 
purporting  to  be  a  free  pass  on  defendant's  railroad,  and 
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asked  him  if  his  name  did  not  thereon  appear  before  the 
printed  word,  "  agent,"  as  the  person  in  whose  behalf  said 
ticket  was  issued.  Plaintiflfs  counsel  objected  to  ^aid 
question,  on  the  ground  that  the  paper  was  the  highest  evi- 
dence of  its  contents ;  and  that  it  was  the  defendant's  duty, 
if  it  desired  the  contents  of  the  paper  to  get  before  the 
jury,  to  offer  the  paper  in  evidence  after  plaintiff  had 
closed  his  case.  The  court  overruled  the  objection  and 
permitted  the  witness  to  answer  the  question,  the  answer 
being  that  his  name  did  so  appear." 

In  the  brief  of  evidence  in  the  bill  of  exceptions,  it  ap- 
pears that  the  plaintiff  testified  that  he  had  a  pass  on 
which  he  was  riding ;  that  he  wrote  to  the  superintendent 
saying  that,  as  the  railroad  used  the  platform  of  his  store 
for  freight,  and  he  took  care  of  freight  and  listed  cotton 
shipped  there,  he  thought  he  might  have  a  pass,  which  was 
given.  A  pass  issued  to  "W.  M.  Henderson,  agent,"  was 
shown  him,  and  he  stated  that  he  thought  that  was  the 
pass  on  which  Ke  was  riding  on  the  night  of  the  injury. 
After  the  testimony  closed,  plaintiff's  counsel  moved  to 
rule  out  what  he  stated  as  to  the  ticket,  which  was  refused. 

Black  &  Dell  ;  Hook  &  Montgomery,  for  plaintiff  in 
error. 

A.  R.  Lawton  ;  Henry  Jackson,  for  defendant. 

Blandford,  Justice 

The  original  declaration  claimed  damages  from  defend- 
ant by  reason  of  having  fallen  in  a  well  situated  on  the 
right  of  way  of  defendant,  and  which  had  been  carelessly 
left  open  and  unguarded.  Plaintiff  proposed  to  amend 
his  declaration  by  alleging  that  the  well  was  on  the  land 
of  plaintiff,  and  that  defendant  entered  on  plaintiff's  land 
without  his  knowledge  or  consent,  and  cut  away  the 
vegetable  guards  and  protection  around  the  well,  etc. 
This  is  the  only  material  amendment  proposed.  The  court 
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rejected  the  amendment,  and  this  is  excepted  to,  and  error 
is  assigned  thereon. 

1.  This  amendment  made  a  new  cause  of  action,  and 
was  properly  rejected  for  this  reason ;  and  even  if  this  were 
not  60,  we  do  not  think  that  the  rejection  of  this  amend- 
ment hurt  the  plaintiff  in  any  way.  The  same  case  was 
made  by  the  original  declaration  as  would  have  been  made 
by  the  amendment  The  same  testimony  was  admitted 
as  would  have  been  admissible  if  the  amendment  had  been 
allowed.  The  amendment  was  wholly  unnecessary  and 
immaterial.  No  right  was  denied  the  plaintiff  by  the  re- 
fusal of  the  amendment. 

2.  While  the  plaintiff  was  being  examineil  in  his  own 
behalf,  he  was  shown  a  ticket  or  free  pass  which  purported 
to  have  been  issued  by  the  railroad  company  to  him  as 
agent,  and  he  was  asked  by  defendant's  counsel  if  such  a 
pass  had  not  been  received  by  him,  and  if  he  did  not  ride 
on  the  same  the  night  the  accident  occurred,  to  which  he 
responded  affirmatively.  After  the  plaintiff  had  closed 
the  evidence,  the  ticket  or  pass  not  having  been  offered 
in  evidence,  plaintiff  moved  to  rule  out  his  testimony  as 
to  the  ticket  or  pass.  This  motion  was  overruled  by  the 
court,  and  this  is  excepted  to  and  forms  an  assignment  of 
error. 

The  court  did  ri^t  to  refuse  plaintiff's  motion  to  rule 
out  this  evidence.  This  evidence  of  plaintiff  was  an  ad- 
mission against  himself.  Such  testimony,  when  pertinent 
to  the  issue  being  tried,  is  always  admissible. 

3.  The  court,  on  motion  of  defendant's  counsel,  awarded 
a  non-suit  in  said  case,  and  this  ruling  is  excepted  to,  and 
forms  the  main  ground  of  exception. 

Was  the  non-suit  properly  granted  ?  This  depends  upon 
another  question,  was  there  sufficient  evidence  to  author- 
ize a  recovery  by  the  plaintiffs? 

This  last  question  was  answered  in  the  negative  by  this 
court  when  this  case  was  before  it  at  the  September  term, 
1883.    69  (?a.,  715.    The  facts  of  the  case  at  that  time 
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were  the  same  as  the  facts  now  before  us  in  every  essen- 
tial particular,  and  it  was  then  ruled  and  decided  by  this 
court,  "  If  one,  as  agent  of  a  railroad  company,  accepted 
a  free  ticket  therefrom,  and  while  traveling  over  the  road, 
free  of  charge,  upon  leaving  a  train  near  a  depot,  was  in- 
jured, he  would  be  estopped  from  denying  the  existence 
of  his  agency,"  and  again, "  where  the  injury  did  not  result 
from  the  running  of  trains,  but  resulted  from  the  existence 
of  a  dangerous  hole  in  the  ground,  held  by  the  company  in 
connection  with  its  depot,  at  which  the  injured  party  was 
an  agent,  it  would  be  necessary  for  hira  to  be  wholly  blame- 
less to  authorize  a  recovery."  It  was  further  held  in  this 
case,  '*  Even  if  it  be  conceded  that  the  plaintiff  was  not  a 
co-employ6  of  the  company  and  stands  unaffected  by  being 
agent  and  traveling  on  a  free  ticket,  the  facts  show  that 
his  own  negligence  was  the  cause  of  tho  injury,  and  that 
he  could  have  avoided  it  by  ordinary  care,''  "  and  the 
question  is,  could  he  not  by  ordinary  care  have  avoided 
the  danger  and  damage,  and  did  not  his  own  negligence 
or  want  of  prudence,  ordinary  prudence,  cause  the  calam- 
ity ?  It  so  appears  to  us  from  this  record ;  and  while  neg- 
ligence is  a  question  of  fact  for  the  jury,  yet  it  is  the  right 
of  the  court  and  its  duty  to  supervise  verdicts  and  grant 
a  new  trial  where  the  verdict  is  without  evidence.  ..." 
Such  being  the  ruling  of  this  court  in  this  case,  to  reverse 
the  judgment  of  the  court  below,  granting  a  non-suit  in 
this  case,  would  be  to  reverse  the  decision  of  this  court 
rendered  as  before  set  out,  which  decision  is  res  adjudi- 
cata^  and  over  which  we  have  no  power,  as  has  been  fre- 
quently held  by  this  court.  It  follows,  therefore,  that  the 
judgment  of  the  court  below  must  be  affirmed. 
Judgment  affirmed. 
V  78-47 
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I  TS  722 
UU  663 
HI    86.^  [Jackson,  C.  J.,  did  not  preside,  on  acoonnt  of  proyidentlal  caose.} 

73    722 

^^  1.  While,  in  the  absence  of  a  special  contract,  the  liability  of  a  rail- 

road transporting  live  stock  is  that  of  a  common  carrier,  and  while 
it  is  bound  to  exercise  extraordinary  diligence,  and  would  be  liable 
for  any  loss  not  occasioned  by  the  acts  of  God  or  the  public  enemy ; 
and  while  a  common  carrier  cannot  limit  its  legal  liability  by  any 
notice  given,  either  by  publication  or  by  entry  on  receipts  given 
or  tickets  sold,  it  may  make  an  express  contract,  and  will  then  be 
governed  thereby.  The  contract  becomes  the  rule  by  which  the 
parties  are  governed,  instead  of  the  general  law  governing  com- 
mon carriers. 

(a.)  The  charge  of  the  court  as  to  the  liabilities  of  common  carriers 
was  inapplicable,  and  calculated  to  mislead  and  confuso  the  jury. 

2.  Under  the  contract  in  this  case,  the  railroad  was  only  bound  for 
damages  caused  by  the  negligence  of  its  servants  or  agent.  It  was 
not  boimd  to  feed,  water  or  care  for  the  mules  transported,  but 
that  duty  was  assumed  by  the  shipper,  to  whom  free  transporta- 
tion was  furnished  for  that  purpose.  If,  therefo-e,  the  mules  sus- 
tained any  injury  or  damage  from  want  of  food  or  water,  the  rail- 
road is  not  liable  therefor. 
October  2,  1884. 

Railroads.  Common  Carriers.  Contracts.  Live  Stock. 
Before  Judge  Fort.  Sumter  Su|>erior  Court  April  Ad- 
journed Term.  1884 

Reported  in  the  decision 

Lyon  &  Qresham,  for  plaintiff"  in  error. 

W.  A.  Hawkins  ;  C.  F.  Crisp  ;  B.  P,  Hollis,  for  de- 
fendant. 

Blandpord,  Justice. 

The  defendant  in  error  brought  his  action  against 
plaintiff*  in  error  for  injury  to  certain  mules,  which  he 
alleged  that  he  had  sustained  by  negligence  of  the  ser- 
vants of  plaintiff  in  error  in  running  their  cars  on  the 
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Southwestern  Kailroad  from  the  city  of  Macon  to  the  city 
of  Americus,  Georgia. 

The  defendant  in  the  court  below,  among  other  things, 
pleaded  a  special  contract  between  the  parties,  of  which 
the  following  is  a  copy : 

"Louisville  Station,  January  15th,  1883. 

*'  Agreement,  made  between  the  Louisville  and  Nashville  Railroad 
Company  and  its  connecting  lines,  of  the  first  part,  and  J.  H.  Bry- 
ant, of  the  second  part,  witnesseth  that,  whereas  the  said  Louis- 
ville and  Nashville  Railroad  Company  and  its  connecting  lines,  as 
common  carriers,  transport  live  stock  only  as  per  above  tariff:  now, 
in  consideration  that  the  said  party  of  the  first  part  will  transport 

for  the  said  party  of  the  second  part  one  car  load  of  stock, head, 

more  or  less,  from  Louisville  to  Americus,  Georgia,  station,  at  the 
rate  of  $151.00  per  car  load,  and  a  free  passage  to  the  owner,  or  his 
agent,  on  the  train  with  the  stock  (if  shipped  in  car  load  quantities), 
the  same  being  a  special  rate,  lower  than  the  regular  rate  mentioned 
in  the  said  tariff,  the  said  party  of  the  second  part  thereby  relieves 
said  party  of  the  first  part  from  the  liability  of  a  common  carrier  in 
the  transportation  of  said  stock,  and  agrees  that  such  liability  shall 
be  only  that  of  a  private  carrier  hire  j  and  it  is  further  distinctly  un- 
derstood by  the  parties  hereto  that  all  liability  of  said  Louisville  and 
Nashville  Railroad  Company,  as  carriers,  shall  cease  at  Nashville, 
Tennessee,  when  ready  to  be  delivered  to  the  owner,  consignee  or 
carrier  whose  line  may  constitute  a  part  of  the  route  to  distination. 

"And  said  party  of  the  second  part  hereby  accepts,  for  said  trans- 
portation, the  cars  provided  by  said  company,  and  used  for  shipment 
of  said  stock,  and  hereby  assumes  all  risk  of  injury  which  the  ani- 
mals, or  any  of  them,  may  receive  in  consequence  of  either  or  any 
of  them  being  wild,  unruly  or  weak,  or  maiming  each  other  or  them- 
selves, or  in  consequence  of  heat  or  suffocation,  or  other  ill  effects  of 
being  crowded  in  the  cars,  or  on  account  of  being  injured  by  the  burn- 
ing of  hay,  straw  or  other  material  used  by  the  owner  for  feeding 
the  stock  or  otherwise ;  and  also  all  risk  of  damage  or  injury  or  loss 
whatever  which  may  be  sustained  by  reason  of  any  delay  or  deten- 
tion in  such  transportation,  whether  occasioned  by  any  mob,  strike 
or  threatened  violence  to  person  or  property  from  any  source,  or  in- 
jury to  track  or  yards,  or  any  or  all  other  causes,  whether  mentioned 
or  not ;  and  all  risk  of  the  escape  of  portion  of  said  stock,  or  of  loss 
or  damage  from  any  cause  or  thing,  not  resulting  from  the  negligence 
of  the  agents  of  said  party  of  the  first  part. 

"And  said  party  of  the  second  part  further  agrees  that  he  will  load 
and  unload  said  stock  at  his  own  risk,  and  feed,  and  water,  and  at- 
tend the  same  at  his  own  expense  and  risk,  while  it  is  in  the  stock- 
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yards  of  the  party  of  the  first  part  awaiting  shipment,  and  while  on 
the  cars,  or  at  feeding  or  transfer  points,  or  where  it  may  be  unloaded 
for  any  purpose. 

"And  it  is  further  agreed  that  said  party  of  the  second  part  will  see 
that  said  stock  is  securely  placed  in  the  cars  furnished,  and  that'thts 
cars  are  securely  and  properly  fastened,  so  as  to  prevent  the  escape 
of  said  stock  therefrom. 

"And  it  is  further  agreed  that,  while  employes  of  the  said  party  of 
the  first  part  shall  provide  the  owner,  or  person  in  charge  of  the  stock, 
all  pT0i)er  facilities,  on  trains  and  at  stations,  for  taking  care  of  the 
same,  the  business  of  the  said  party  of  the  first  part  shall  not  bo  de- 
layed by  the  detention  of  trains  to  unload  and  relbad  stock  for  any 
cause  whatever ;  but  cars  may  bo  left  at  a  station  upon  the  request  of 
a  person  in  charge  of  the  same,  and  unloaded  and  reloaded  by  him, 
to  be  forwarded  by  the  next  f:^ght  train,  if  he  so  directs ;  and  said 
party  of  the  second  part  hereby  agrees  that  said  party  of  the  first 
part  shall  not  be  held  liable  for  any  damage  or  injury  that  may  occur 
to  said  stock  during  the  time  the  same  may  remain  unloaded  and 
out  of  the  cars  as  aforesaid ;  and  in  case  said  stock  is  kepi  over  at 
any  given  point  by  the  said  party  of  the  second  part,  or  his  agent, 
beyond  a  reasonable  length  of  time,  for  feeding  and  watering,  sub- 
ject always  to  local  laws  of  any  state  through  which  it  may  pass 
while  in  transit,  then  this  contract  shall  bo  held  voidable  at  the  oo- 
tion  of  the  said  party  of  the  first  part ;  in  which  case  such  rites 
of  freight  may  be  imposed  and  collected  by  said  party  of  the  first 
part,  as  may  be  deemed  pT0X)er,  not  to  exceed  local  rates  to  such 
point  of  detention. 

"And  it  is  further  agreed  that,  in  case  of  accident  to,  or  delay  of, 
tfains,  from  any  cause  whatever,  the  owner  and  8hipx)er  is  to  feed, 
water  and  take  proper  care  of  stock  at  his  own  expense. 

"And  it  is  further  agreed  that  the  owner  and  shipper,  or  his  agent 
or  agents  in  charge  of  said  stock,  ishall  ride  upon  the  frei^t  train 
upon  which  the  stock  is  transported. 

"It  is  further  understood  and  agreed  that  the  presentation  of  this 
bill  of  lading  shall  bo  sufficient  evidence  of  ownership  to  relieve  and 
release  the  said  party  of  the  first  partirom  all  liabilty  on  account  of 
wrong  delivery,  but  shall  not  bo  held  to  operate  against  tho  rights  of 
the  said  party  of  the  first  part  to  demand,  if  they  elect,  the  identifica- 
tion of  the  party  presenting  this  contract  before  delivering  the  said 
stock  to  him. 

"And  it  is  further  agif««d  that,  should  damage  occur,  for  which  the 
said  party  of  the  first  part  may  bo  liable,  the  value  at  the  place  and 
date  of  shipment  shall  govern  the  settlement,  in  which  the  amount 
claimed  shall  not  exceed,  ior  a  stallion  or  jack,  $200.00 ;  for  a  horse 
or  mule,  $100,00 ;  cattle,  $30.00  each ;  other  animals,  $15.00  each. 
''And  it  is  further  agreed  that,  in  case  the  said  party  of  the  first  ptat 
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shall  famish  laborers  to  assist  in  loading'  and  unloading  said  stock, 
they  shall  be  subject  to  the  orders,  and  deemed  employes  of^  said 
party  of  the  second  part  while  so  assisting. 

"And,  for  the  consideration  before  mentioned,  said  party  of  the  sec- 
ond part  farther  agrees  that,  as  a  condition  precedent  to  his  right  to 
recover  any  damages  for  loss  or  injury  to  said  stocky  he  will  give  no- 
tice in  writing  of  his  claini  thereof  to  some  officer  of  said  party  of 
the  first  part,  or  its  nearest  station  agent,  before  said  stock  is  removed 
from  the  place  of  destination  above  mentioned,  or  from  the  place  of 
delivery  of  the  same  to  said  party  of  the  second  part,  and  before  said 
Bto^  is  mingled  with  other  stock. 

**The  evidence  that  the  said  party  of  the  second  part,  after  a  full 
anderstanding  thereof,  assents  to  all  the  conditions  of  the  foregoing 
contract,  is  his  signature  hereto. 

Witness,  T.  J.  Kean, 

F.  BiMK.  (per  Cuniffe)  Agent  for  the  Company* 

J.  H.  BaYANT,  Owner  and  Shipper." 

On  the  back  of  this  contract  is  the  following  entry : 

"  Pass  J.  H.  Bryant  to  Chattanooga,  on  No.  5,  account  stock.  1-7, 
1883.  G.  KiLTEM.'' 

A  verdict  wsls  h^  for  the  plaintiflF  below.  The  defend- 
ant moved  for  a  new  trial,  on  various  grounds,  which  was 
ijefused  by  the  court,  and  this  is  excepted  to,  and  error  is 
assigned  thereon  to  this  court. 

What  is  the  liability  of  the  railroad  company  under  the 
special  contract  between  the  parties  in  this  case  ?  The 
court  below  virtually  charged  the  jury  that  the  liability 
of  plaintiff  in  error  was  that  of  a  common  carrier;  that  it 
was  bound  to  exercise  extraordinary  diligence,  and  was 
liable  for  any  loss  not  occasioned  by  the  act  of  God  or  the 
public  enemy. 

We  think  that  this  was  error.  The  rule  charged  would 
probably  have  been  correct  but  for  the  special  contract  in 
this  case.  "  A  commoij  carrier  cannot  limit  his  legal  lia- 
bility by  any  notice  given,  either  by  publication  or  by 
entry  on  receipts  given  or  tickets  sold.  He  may  make 
^n  express  contract,  and  will  then  be  governed  thereby." 
Code,  §2068.  So  it  seems  that  when  a  common  carrier 
iD^){;es  an  eiipr^ss  contract^  that  the  contract  is  the  rule  by 
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which  the  parties  are  governed,  and  not  the  general  law 
as  to  the  liability  of  common  carriers,  and  the  intent  of 
the  parties  to  the  contract  is  to  measure  their  rights  and 
liabilities,  and  not  the  law  which  governs  common  carriers. 
It  is  quite  manifest,  from  the  facts  contained  in  the  record, 
that  the  contract  set  out  was  made  by  the  defendant  in 
error ;  that  the  agent  who  signed  the  same  had  authority 
60  to  do ;  that  it  was  accepted  and  acted  on  by  them.  It 
being  a  legal  contract,  the  parties  are  bound  thereby ;  and 
the  liability  of  plaintiff  in  error,  under  this  contract,  not 
being  that  of  a  common  carrier,  it  must  follow  that  the 
whole  charge  of  the  court  as  to  the  liabilities  of  common 
carriers  was  inapplicable  in  this  case,  and  was  calculated 
to  mislead  and  confuse  the  jury,  however  right  it  may 
have  been  abstractly. 

Under  this  contract,  the  plaintiflF  in  error  was  only 
bound  for  damage  caused  by  the  negligence  of  its  servants 
or  agents.  If  there  was  any  negligence  on  the  part  of  the 
servant's  and  agents  of  the  plaintiff  in  error,  the  record 
wholly  fails  to  disclose  it. 

And  if  there  had  been  such  negligence,  it  nowhere  ap- 
pears that  the  defendant  in  error  was  injured  or  dam- 
aged thereby.  By  the  contract,  the  railroad  company  were 
not  bound  to  care  for  the  mules.  The  defendant  in  error 
agreed  to  assume  this  duty,  and  relieved  the  carrier  of  the 
same ;  free  transportation  was  furnished  him  for  this  pur- 
pose, and  if  the  mules  sustained  an  injury  or  damage  for 
the  want  of  food  or  water,  the  plaintiff  in  error  is  not 
liable  therefor.  The  contract  relieves  it  from  such  liability. 

The  evidence  showed  that  while  the  mules  were  being 
transported  from  Macon  to  Americus,  that  a  rail  was  bro- 
ken, which  threw  some  of  the  cars  off  of  the  track,  but 
the  mules  being  in  that  section  of  the  train  towards 
Americus,  the  engineer  started  on,  when  shortly  after- 
wards it  was  discovered  that  a  box  of  one  of  the  wheels 
of  the  car  in  which  the  mules  were  was  broken.  The  car 
with  the  mules  was  detained  some  twenty-four  hours,  in 
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which  time  the  mules  had  neither  food  nor  water;  the  de- 
fendant in  error  nor  any  agents  of  his  was  with  the  train. 
There  was  no  apparent  iignry  or  damage  to  the  mules 
caused  by  the  accident  to  the  train.  When  the  mules  ar- 
rived at  Americus,  which  was  at  2  o'clock  a.  m.,  they  were 
delivered  to  defendant  in  error.  On  the  next  morning, 
after  sunrise,  it  was  discovered  that  some  of  them  were 
stiff  and  foundered.  The  mules  had  been  watered  and  fed 
by  defendant  in  error  after  they  had  been  delivered  in 
Americus.  It  requires  but  little  experience  or  knowledge 
for  one  to  determine  what  caused  the  founder  and  stiffness 
to  these  mules.  Being  deprived  of  food  and  water  by  the 
inattention  of  the  owner,  whose  duty  it  was,  under  the 
contract,  to  have  supplied  them,  for  more  than  twenty-four 
hours,  when  they  were  allowed  the  free  use  of  the  same 
by  the  defendant  in  error,  it  is  quite  probable  that  this 
caused  the  stiffness  and  founder.  How,  then,  can  the  rail- 
road company  be  liable  ?  What  did  it  do  or  fail  to  do, 
under  the  facts  of  this  case,  to  render  it  liable?  We  are 
at  an  utter  loss  to  discover  an  aflBrmative  answer  to  these 
questions.  The  verdict  of  the  jury  is  without  evidence  to 
support  it,  and  is  contrary  to  the  law  as  applicable  to  the 
fact«  of  this  case ;  it  is  likewise  contrary  to  the  principles 
of  justice  and  equity ;  and  the  court  should  have  granted 
the  new  trial  prayed  for  in  this  case. 
Judgment  reversed. 


Landrum  et  ux.  vs,  Chamberlin,  Boynton  &  Company  et  al. 

1.  Where  an  application  is  made  for  homestead  and  exemption  by 
the  wife,  with  consent  of  the  husband,  out  of  his  property,  and  the 
case  is  taken  to  the  superior  court  in  its  totality,  and  it  is  agreed 
that  a  pro  hoc  vice  judge  shall  try  the  case : 

Held,  that  such  judge  has  jurisdiction  to  try  the  whole  case,  includ- 
ing an  application  for  receiver  to  take  charge  of  and  sell  the  prop- 
erty in  excess  of  that  applied  for,  under  section  2033  et  seq.  of  the 
Code. 

2.  Where  the  wife  applies,  with  the  consent  of  the  husband,  in  the 
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reason  and  spirit  of  these  sections,  he  is  the  applicant,  and  the 
power  to  appoint  a  receiver  of  the  excess  of  his  property  is  therein 
given. 

sr  It  is  upon  the  application  for  homestead,  and  not  upon  its  final 
adjudication,  that  the  receiver  may  be  appointed,  and  the  cred- 
itors are  not  to  be  delayed  until  the  homestead  and  exemption  are 
finally  set  apart. 

4.  The  court  does  not  abuse  its  discretion  or  violate  law  in  granting 
a  continuance  on  the  application  for  homestead  and  exemption, 
and  yet  appointing  the  receiver  at  once. 

6.  Where  notice  was  given  the  husband^  and  on  his  own  appUcation 
he  was  made  a  party  defendant  to  the  motion  for  a  receiver,  such 
proceedings  did  not  divest  the  pro  hac  vice  judge  of  his  jurisdiction 
to  try  that  issue,  though  the  husband  did  not  consent,  but  pro- 
tested against  his  sitting. 

6.  No  sufficient  reason  appears  of  record  to  authorize  this  court  to 
set  aside  the  action  of  the  court  below. 
December  2, 1834.    (Head-notes  by  the  court) 

Homestead.  Husband  and  Wife.  Judge.  Practice  in 
Superior  Court.  Receiver.  Continuance.  Parties.  Be- 
fore F.  D.  DiSMUKE,  Esq.,  Judge  pro  hac  vice.  Fayette 
Superior  Court.    March  Term,  1884. 

"  Mrs.  Lucinda  J.  Landrum,  wife  of  L.  L.  Landrum  (he 
refusing  to  claim  a  homestead),"  petitioned  for  a  home- 
stead and  exemption  out  of  the  property  of  her  husband 
for  the  benefit  of  herself  and  children.  Objections  were 
filed,  and  the  case  was  appealed,  by  consent,  to  the 
superior  court.  When  it  was  called  in  that  court,  the  pre- 
siding judge  being  disqualified,  counsel  for  both  sides 
agreed  that  the  case  should  be  heard  by  F.  D,  Dismuke, 
Esq.,  as  judge  pro  hac  vice.  Counsel  for  the  applicant 
moved  for  a  continuance,  on  the  ground  of  her  sickness*  and 
was  proceeding  to  make  a  legal  showing,  when  counsel  for 
the  creditors  stated  that  they  would  not  require  a  formal 
showing,  and  admitted  that  the  applicant  was  sick,  but 
stated  that  they  had  a  motion  to  make  for  the  appoint- 
ment of  a  receiver,  to  take  charge  of  the  property  men- 
tioned in  the  schedule,  which  was  not  in  the  return  of  the 
surveyor,  his  return  not  including  all  of  the  realty  alleged 
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to  belong  to  Ihe  applicant's  husband.  Counsel  for  the  ap- 
plicant objected  to  this,  on  the  ground  that  the  whole  case 
should  be  continued  together,  and  that  the  petition  for  the 
appointment  of  the  receiver  should  not  be  heard  before 
the  main  case.  This  objection  was  overruled  by  the  court. 
The  applicant  then  objected  to  the  appointment  of  the  re- 
ceiver, on  the  following  grounds : 

(1.)  Because  the  huband  of  the  applicant  was  no  party 
to  the  proceedings. 

(2.)  Because  the  application  for  homestead  has  not  been 
disposed  of,  but  is  now  pending,  and  the  creditors  moving 
for  a  receiver  are  now  objecting  to  the  grant  thereof. 

(3.)  Because  the  appointment  of  a  receiver  and  a  sale 
of  the  property  before  her  homestead  and  exemption  are 
allowed  may  defeat  her  right  thereto,  because  all  the  prop- 
erty of  her  husband,  the  homestead  property  included,  is 
claimed  by  the  creditors  as  incumbered ;  and  she  cannot 
say  what  may  be  the  result;  the  property  in  the  plat  may 
be  found  not  subject  to  her  claim,  and  if  so,  she  will  lose 
all  right,  under  the  law,  to  a  homestead ;  and  a  receiver 
should  not  be  appointed  or  any  of  the  property  sold  until 
she  secures  her  homestead  by  a  final  judgment  of  the 
court. 

(4.)  Because  the  creditors  asking  for  the  appointment 
of  a  receiver  are  not  creditors  of  her  husband,  but  have 
transferred  their  claims  to  Matthew  Reid ;  and  her  hus- 
band has  filed  a  bill  in  Campbell  superior  court  and  ob- 
tained an  order  restraining  said  Reid  and  the  officers  from 
enforcing  the  same,  having  been  fully  paid  off  by  her  hus- 
band. 

(5.)  Because  the  court  has  no  jurisdiction  of  said  pro- 
ceedings, the  property  not  belonging  to  applicant,  but  to 
her  husband,  who  is  no  party  to  said  proceedings. 

(6.)  Because  all  claims  against  her  husband  are  in  judg- 
ment, and  if  valid  and  legal,  are  liens  on  the  property, 
and  none  of  the  parties  holding  such  claims  are  parties  to 
this  motion ;  therefore  the  appointment  of  a  receiver  and 
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the  sale  of  the  property  will  result  in  a  sacrifice  of  it,  and 
the  creditors  will  get  it  for  nothing;  these  judgments  are 
older  than  the  application  for  homestead,  and  were  then 
and  are  now  levied  upon  said  land. 

On  demurrer,  the  court  struck  these  objections.  Lan- 
drum,  the  husband  of  the  applicant,  then  moved  to  be 
made  a  party  to  the  proceedings,  appearing  by  counsel 
other  than  that  of  the  applicant,  and  an  order  was  passed 
making  him  a  party.  He  objected  to  having  Mr.  Dismuke 
preside  as  judge  j^ro  hoc  vice^  alleging  that  he  had  never 
consented  thereto.  This  objection  was  overruled.  He 
then  objected  to  the  appointment  of  the  receiver,  on  the 
same  grounds  as  already  urged  by  his  wife.  The  objec- 
tions were  again  stricken  on  demurrer,  and  a  receiver  was 
appointed.  Thereupon  both  Landrum  and  his  wife  ex- 
cepted. 

P.  H.  Brewster;  Roan  &  Rosser;  A.  C.  Kikg,  for 
plaintiffs  in  error. 

Thos.  W.  Latham,  for  defendants. 
Jackson,  Chief  Justice. 

The  syllabus  contains  the  principles  of  law  decided  in 
this  case,  and,  with  the  aid  of  the  report  of  the  facts,  indi- 
cates quite  clearly  what  is  ruled. 

Judgment  affirmed. 


Lester,  guardian,  V9i.  Callaway,  executor. 

73    730| 

15_j^'  Where  a  deed  described  land  by  metes  and  bounds,  and  as  being  one 

114  fiSAl  hundred  and  sixty-five  acres,  more  or  less,  all  conveyed  for  a  cer- 

tain sum,  and  it  did  not  appear  that  it  was  sold  by  tho  acre,  but 
that  a  certain  tract  was  sold  for  a  specific  sum,  and  this  deed  had 
been  accepted,  and  the  plaintiff  in  error  had  been  in  possession  of 
the  land  for  several  years,  without  complaint,  on  the  trial  of  the 
issues  between  the  parties  before  arbitrators,  this  court  cannot  say 
that  they  made  a  mistake  of  law,  or  even  committed  error, 
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Lester,  gnardiaii,  V8.  Callaway,  exeoator. 

in  rejecting  parol  evidence  to  show  that  there  were  not  as  many 
acres  as  set  forth  in  the  deed, 
(a.)  Error  in  judgment  in  the  arbitrators  is  not  a  sufficient  groimd 
for  setting  aside  an  award,  nor  will  it  be  set  aside  as  contrary  to 
evidence,  if  there  is  any  evidence  to  support  it. 
January  6,  1881. 

Arbitration   and    Award.     Evidence.     Deeds.     Before 
Judge  Pottle.    Oglethorpe  Super  ior  Court.     April  Term, 

1884. 


George  H.  Lester,  guardian  of  Jesse  K.  Baker,  a  minor, 
William  R.  Callaway,  executor  of  Jabez  P.  Smith,  de- 
ceased, and  Lula  L.  Bridges,  former  guardian  of  Jesse  K. 
Baker,  who  had  been  discharged,  agreed  to  submit  their 
differences  to  arbitration.  The  principal  point  of  dispute 
was  this :  Lester,  guardian,  claimed  that  Smith  was  security 
on  the  guardian's  bond  of  Lula  L.  Bridges ;  that  certain 
sums  were  received  by  her  and  loaned  to  him ;  that  he  sold 
to  her  a  tract  of  land  as  containing  165  acres,  with  the 
agreement  that  it  should  be  surveyed,  and  if  it  was  less, 
he  was  to  refund  the  difference  pro  rata;  and  that  it  had 
been  surveyed,  and  there  were  only  136  acres.  These 
allegations  were  denied  by  the  adverse  side. 

On  the  hearing  before  the  arbitrators,  parol  evidence 
was  offered  to  show  the  agreement  insisted  on  by  Lester, 
guardian,  and  that  there  was  a  deficiency  in  the  number 
of  acres  alleged  to  be  contained  in  the  tract.  The  deed 
was  a  fee  simple  deed  from  Smith  to  Lula  L.  Bridges, 
guardian,  and  described  the  land  as  adjoining  that  of  cer- 
tain persons  named,  "and  containing  165  acres,  more  or 
less,  and  bounded  as  follows,  as  nearly  as  metes  and  bounds 
can  be  given,  to-wit :"  (giving  them).  The  arbitrators  re- 
jected the  parol  testimony  offered,  and  found  an  award  in 
favor  of  the  defendant,  Callaway,  executor.  Upon  the 
return  of  this  award,  exceptions  were  taken  to  it,  the  prin- 
cipal one  of  which  was,  that  the  arbitrators  made  a  mistake 
of  law  in  rejecting  the  parol  testimony  stated  above,  and 
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Lester,  guardian,  t».  Callaway,  executor. 

that  the  award  consequent  thereon  was  erroneous.  The 
court,  on  demurrer,  dismissed  the  exceptions,  and  plaintiff 
excepted. 

J.  T.  Olive,  for  plaintiff  in  error. 

W.  M.  &  M.  P.  Reese,  for  defendant. 

Blandford,  Justice. 

The  parties  in  this  case  submitted  their  differences  to 
arbitration  under  the  statute.  The  arbitrators  made  an 
award,  which  was  filed  in  the  clerk's  ofSce.  The  plaintiff 
in  error  filed  certain  objections  to  the  award,  which  were 
demurred  to  by  defendant  in  error  as  being  insufficient  in 
law  to  prevent  the  award  being  made  the  judgment  of  tibe 
court.  This  demurrer  was  sustained  by  the  court  and  the 
objections  dismissed,  and  the  plaiutiff  in  error  excepted, 
and  prosecutes  this  writ  of  error  to  reverse  the  judgment 
of  the  court  below. 

The  main  objection  to  the  award  is,  "  that  the  arbitra- 
tors made  a  mistake  of  law  in  rejecting  parol  testimony, " 
going  to  show  that  there  was  not  as  much  land — as  many 
acres — as  was  set  forth  in  the  deed  from  defendant  in 
error's  testator  to  plaintiff  in  error.  This  deed  describes 
the  land  by  metes  and  bounds,  and  says  one  hundred  and 
sixty -five  acres,  more  or  less,  and  all  for  a  certain  sum ;  it 
does  not  appear  that  the  land  was  sold  by  the  acre,  but 
that  a  certain  tract  was  sold  for  a  specified  sum.  This 
deed  had  been  accepted,  and  the  plaintiff  in  error  been  in 
possession  of  the  land  for  several  years  without  complaint 
Under  these  circumstances,  we  are  not  prepared  to  say 
that  the  arbitrators  were  guilty  of  a  mistake  of  law,  or  evea 
committed  error,  in  rejecting  the  evidence  offered ;  but  if 
they  had  erred  as  a  matter  of  judgment,  this  would  consti- 
tute no  sufficient  ground  to  set  aside  their  award,  as  has 
been  frequently  held  by  this  court.  la  the  case  of  Ander- 
son V8.  Taylor^  41  Oa.^  10,  in  an  opinion  by  Brown,  0.  J., 
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which  is  exhaustive  of  the  subject,  it  was  held  that,  '•  error 
in  judgment  in  the  arbitrators  is  not  a  sufficient  ground  for 
setting  aside  an  award.  Nor  will  it  be  set  aside  as  being 
contrary  to  evidence,  if  there  is  any  evidence  to  support 
it."  See  also  64  Oa,,  522  ;  47  Id.,  11 ;  64  Id,  252.  The 
court  below  having  held  in  accordance  wit'  these  views, 
his  judgment  is  affirmed. 
Judgment  affirmed. 


I  73    7881 
SAtJLSBURY,  KeSPESS  &  COMPANY  V8.    IVBRSON   et  al         jw^ 

|lOe    28l[ 

It  has  been  held  by  a  majority  decision  of  this  court  in  this  case     ,73  TM 
(68  Ga,,  790)  that,  while  a  chancellor  at  chambers,  on  ful  1  notice 


73      7331 

to  all  parties,  may  order  a  sale  of  trust  property,  ho  has  no  power     128    296j 
to  grant  authority  to  a  trustee  to  mortgage  a  trust  estate,  and  a 
mortgage  so  given  will  not  bind  the  cestuis  que  trust*    Although 
the  present  bench  disapprove  of  the  majority  decision  stated,  it 
is  binding  in  this  case. 
2.  Where  a  debt  was  created  in  1866,  and  in  1884  it  was  sought  by 
cross-bill  to  subject  a  trust  estate,  on  the  ground  that  the  debt  was 
created  for  the  benefit  thereof,  the  demand  was  stale  and  barred 
by  the  statute  of  limitations. 
Koyember  11«  1884. 

Trusts.  Sales.  Mortgages,  ^ea  Adjudicata,  Practice 
in  Sapreme  Court.  Life  Estate.  Liens.  Before  Judge 
Simmons.    Bibb  Superior  Court.     April  Term,  1884. 

Juliet  A.  Iverson  and  James  S.  Iverson  filed  their  bill 
in  April,  1880,  against  Saulsbury,  Res  pess  &  Company,  to 
enjoin  the  enforcement  of  a  mortgage  fi*  fa*  and  to  set 
aside  the  mortgage.  The  principal  grounds  on  which  the 
bill  was  based  were,  that  the  trustee  of  an  estate,  of  which 
the  complainants  were  cestuis  que  trust,  obtained  an  order 
at  chambers  allowing  him  to  mortgage  the  trust  property ; 
and  that,  though  he  alleged  that  the  debt  was  created  for 
the  benefit  of  the  trust  estate,  it  was,  in  fact,  his  own  indi- 
vidual debt.  The  case  will  be  found  reported  in  68  Oa>,  790. 
On  the  last  trial,  the  verdict  was  for  the  complainants. 
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Defendants  moved  for  a  new  trial,  which  was  refnsed, 
and  they  excepted. 

GusT[N  &  Hall;  Bacon  &  Rutherford;  E.  F.    Best, 
for  plaintiffs  in  error. 

Lyon  &  Gresham,  for  defendants. 

Blandford,  Justice. 

When  this  case  was  here,  as  reported  in  68  Oa.^  790,  a 
majority  of  this  court  held,  "  While  a  chancellor  at  cham- 
bers, on  full  notice  to  all  parties,  may  order  a  sale  of  trust 
property,  he  has  no  power  to  grant  authority  to  a  trustee 
to  mortgage  a  trust  estate,  and  a  mortgage  so  given  will 
not  bind  the  cestuis  que  truaV^*  When  this  case  was 
returned  to  the  count  below,  the  plaintiffs  in  error,  who 
were  the  defendants  to  the  bill,  filed  a  crossbill,in  which 
they  alleged  (hat  Mrs.  Juliet  Iverson,  who  was  one  of  the 
cestuis  que  trusty  was  the  life  tenant  in  the  property  mort- 
gaged, and  that  she  was  sui  juris  as  to  this  property  mort- 
gaged, and  that,  as  she  had  consented  to  the  bill  filed  by 
the  trustee  and  consented  to  the  order  of  the  chancellor 
authorizing  the  trustee  to  mortgage  the  trust  property, 
she  was  bound  thereby,  and  that  the  mortgage  should 
be  foreclosed  so  far  as  her  interest  in  the  property  extends. 
The  court  below  refused  to  allow  this.  It  is  clear  that  if 
Mrs.  Iverson  owned  a  life  estate  in  this  property,  she  might 
charge  the  same  with  any  debt  or  obligation  of  her  own 
and  that  she  might  mortgage  the  same  for  sued  debts;  but 
in  the  case  before  us,  it  does  not  appear  that  she  consented 
that  her  trustee  should  mortgage  her  separate  life  estate  in 
the  property,  but  the  consent  was  that  the  whole  propertyi 
including  her  life  estate  and  the  remainder  interest  of  her 
children  in  the  property,  might  be  mortgaged  to  pay  the 
debt  of  plaintiffs  in  error;  she  might  have  thus  consented 

*Tho  principle  ruled  in  68  Go.,  790,  has  been  linoe  ovenmled  in  IFeont,  tnuiK,  tv. 
CWw,  70  (?a.,  746.    (Rep.) 
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and  been  unwilling  that  her  separate  interest  in  the  prop- 
erty should  have  been  mortgaged  to  pay  this  debt;  besides, 
the  decision  referred  to  declares  that  the  mortgage  given 
does  not  bind  her.  The  bill  in  the  case  referred  to  in  68 
Ga.y  790,  was  specially  demurred  to,  on  the  ground  that 
Mrs.  Iverson  could  mortgage  this  property,  and  that  the 
mortgage  was  good  as  to  her,  and  this  court  then  held  the 
demurrer  was  bad.  Whether  this  decision  be  right  or 
wrong,  it  is  the  law  of  this  case  ;  it  is  res  adjudioata. 

Plaintiffs  further  insist  that  plaintiffs'  debt  was  created 
for  the  benefit  of  the  trust  estate,  and  they  ask  that  it  be 
decreed  to  be  a  charge  on  the  same ;  but  it  is  replied  that 
the  debt  was  created  in  1866,  and  the  cross-bill  was  not 
filed  until  1884,  and  that  the  same  is  stale  and  became 
barred  by  the  statute  of  limitations.  This  is  certainly  a 
good  reply  to  the  cross-bill,  and  while  we  unanimously 
disapprove  of  the  decision  which  is  referred  to  as  made 
in  this  case,  our  obligaHon  to  the  law  of  this  case,  as  ren- 
dered in  that  decision,  obliges  us  to  affirm  the  decision  and 
judgment  of  the  court  below. 

Judgment  affirmed. 


Flournoy  &  Epping  vs.  Rutledgk  et  al.  73  735 

,dll7  522 


7a    735| 

1.  A  summons  of  garnishment  was  sued  out,  directed  '*  To  D.  F.  Wil-         1120  1072| 
cox,  agent  for  Merchants'  Insurance  Company,  of  Newark,  Insur- 
ance Company  of  North  America,  Western  Assurance  Company, 
Crescent  Insurance  Company,"  in  which  it  was  stated  that,  **  You 

are  hereby  required  personally  to  appear  at  the  superior  court 
.  .  to  answer  upon  oath  .  .  what  said  insurance  companies 
named  above  are  indebted  to  the  said  (defendant),  or  what  prop- 
erty or  effects  you  have  in  your  hands  belonging  to  the  defend- 
ant," etc. : 
Held,  that  the  pummons  of  garnishment  was  sufficient,  although  it 
embraced  several  foreign  insurance  companies,  being  directed  to 
one  person  *vho  is  agent  for  them  all.  It  is  not  joint  as  to  these 
companies,  but  several,  and  they  are  not  sued  jointly  because  em- 
braced in  the  same  process.     (Blandford,  J.). 

2.  After  summons  of  garnishment  has  been  issued  and  served,  and 
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the  garnishee  has  appeared  and  filed  an  answer,  admitting  in- 
debtness  to  the  defendant,  and  tendered  the  money  in  court  in 
discharge  of  its  liability  under  the  garnishment,  it  is  too  late  to 
tender  an  issue  and  traverse  as  to  the  legality  of  the  summons  of 
garnishment  or  retnm  of  the  sheriff.  Appearance  and  pleading 
waives  all  objection  to  the  process  and  return  of  the  officer. 
October  31, 1884. 

Garnishment.  Parties.  Principax  and  Agent.  Process. 
Waiver.  Before  Judge  Willis.  Muscogee  Superior  Coart. 
May  Term,  1884. 

Reported  in  the  decision. 

Hatcher  &  Peabody,  for  plaintiflfs  in  error. 

Pkabody  &  Brannon;  GoETCHnrs  &  Chappell;  L.  F. 
Garrard,  for  defendants. 

Blandford,  Justice. 

On  the  14th  day  of  January,  1884,  plaintiffs  in  error, 
Flournoy  &  Epping,  caused  an  attachment  to  issue  in  their 
favor  for  the  sum  of  $260.75  against  W.  T.  Rutledge,  and 
had  the  same  levied  by  service  of  summons  of  garnish- 
ment on  the  Merchants'  Insurance  Company,  of  Newark, 
on  the  Insurance  Company  of  North  America,  on  the 
Western  Assurance  Company,  and  on  the  Crescent  Insur- 
ance Company. 

On  the  7th  day  of  Match,  1884,  D.  F.  Wilcox,  agent, 
filed  their  four  separate  answers,  one  iTor  each  of  the  above 
named  companies,  admitting  an  indebtedness  on  tlie  part 
of  each  company  to  W.  T.  Rutledge  of  the  sum  of  $433.90, 
which  said  answers  were  supplemented  by  farther  answer 
from  D.  F.  Wilcox,  filed  on  the  12th  day  of  May,  1884, 
setting  forth  that  the  facts  contained  in  said  answers  were 
unchanged. 

On  the  3d  day  of  June,  1884,  D.  F.  Wilcox,  as  agent  of  the 
Merchants'  Insurance  Company,  of  Newark,  New  Jersey, 
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filed  a  traverse  to  the  return  of  the  sheriflf  of  his  levy  of 
attachment,  by  service  of  summons  of  garnishment,  in  the 
following  words,  to  wit: 

"  And  now  comes  the  Merchants'  Insurance  Company,  of  Newark, 
K.  J.y  the  garnishee  in  the  above  stated  case,  and  traverses  and  de' 
nies  the  following  return  made  by  J.  G.  Burrus,  sheriff  of  said  county, 
made  on  the  writ  of  attachment,  and  also  on  the  writ  of  garnishment 
issued  in  said  case,  in  the  words  following,  to-wit : 

"  '  Executed  the  within  attachment  by  serving  a  summons  of  gar- 
nishment on  the  following  companies,  to-wit :  Merchants'  Insurance 
Company,  of  Newark,  N.  J. ;  Western  Assurance  Company,  of  To- 
ronto, Canada ;  Insurance  Company  of  North  America,  Philadelphia ; 
Crescent  Insurance  Company,  of  New  Orleans,  by  handing  said  sum- 
mons of  garnishment  to  D.  F.  Wilcox,  agent  of  said  companies  at 
Columbus,  Muscogee  county,  G^rgia,  at  10  o'clock  and  30  minutes 
A.  M.,  January  14th,  1884.  J.  G.  Burrus,  Sheriff.' 

And  also  the  following  return  made  by  J.  G.  Burrus,  sheriff, 
to-wit: 

'' '  Executed  the  within  by  serving  a  summons  of  garnishment  on 
the  following  companies,  to-wit ;  Merchants'  Insurance  Company,  of 
Newark,  N.  J. ;  Western  Assurance  Company,  of  Toronto,  Canada; 
Insurance  Company  of  North  America,  Philadelphia;  Crescent  Insur- 
ance Company,  of  New  Orleans,  by  handing  said  summons  of  gar- 
nishment to  D,  F.  Wilcox,  agent  of  said  companies  at  Columbus, 
Muscogee  county,  G^rgia,  10  o'clock  and  30  minutes  a.  m.,  January 
14th,  1884.  J.  G.  Burrus,  Sheriff.' 

''And  this  respondent  says  that  the  saia  returns  are  not  true  in 
this :  that  the  said  J.  G.  Burrus,  sheriff,  served  but  one  summons  of 
garnishment  in  said  case  upon  the  said  Wilcox,  which  is  in  the  fol- 
lowing words  and  figures,  to-wit : 

**  *  State  of  Georgia,  Muscogee  County : 

*  To  D.  F.  Wilcox,  agent  for  Merchants'  Insurance  Company,  of 
Newark,  Insurance  Company  of  North  America,  Western  Assurance 
Company,  Crescent  Insurance  Company :  You  are  hereby  required 
personally  to  attend  at  the  superior  court,  to  be  held  for  Muscogee 
county,  on  the  2d  Monday  of  May  next,  to  answer  upon  oath,  in  gar- 
nishment, at  the  instance  of  Flournoy  &  Epping,  against  William  T. 
Rutledge,  what  said  insurance  companies  named  above  are  indebted 
to  the  said  William  T.  Rutledge,  or  what  property  or  effects  you  have 
in  your  hands  belonging  to  the  defendant,  and  also  what  you  have 
become  indebted  to  the  defendant,  or  what  property  and  effects  of 
V  73-48 


Digit 


ized  by  Google 


788  SUPREME  COURT  OF  GEORGIA. 

Floornoy  A  ^plng  vi.  Ratledge  ei  al. 

defendant  you  have  received  slnca  the  time  of  the  service  hereof. 
IDhis  14th  day  of  January,  1884. 

M.  C.  WooTTKN,  N.  P.  &  Ex-oflf.  J.  P.  [L.  8.] ' 

'*  And  this  respondent  says  that  neither  said  attachment  nor  said 
garnishment  were  served  otherwise,  or  in  any  other  manner^  than  by 
the  service  of  said  summons  of  garnishment  as  above  set  forth  by 
said  J.  G.  Burrus,  sheriff,  upon  the  said  D.  F.  Wilcox,  and  that  the 
service  of  said  summons,  as  aforesaid,  is  tho  service  set  forth  and 
described  by  said  sheriff  in  his  said  return. 

**  And  this  respondent  says  that  the  service  of  said  summons,  as 
aforesaid,  on  said  D.  F.  Wilcox  was  not  and  is  not  a  service  of  sum- 
mons of  garnishment  upon  this  respondent,  and  of  this  it  puts  itself 
upon  the  county. 

GoETcnius  &  Chappell,  Attys.  for  the  Garnishee. 

*'  Georgia,  Muscogee  County : 

**D.  F.  Wilcox,  agent  for  the  Merchants'  Insurance  CompMiy,  of 
Newark,  N.  J  ,  corner  before  mo,  and,  being  duly  sworn,  says  that  the 
facts  set  forth  in  the  foregoing  traverse  are  true  as  therein  stated. 

**  Sworn  to  and  subscribed  before  me  this day  of  May,  1884. 

**  D.  F.  Wilcox." 

To  which  said  traverse  plaintiffs  in  error,  Flournoy  & 
Epping,  filed  their  demurrer,  which,  after  argument,  was 
overruled  by  the  court,  to  which  plaintiflF  excepted  and 
assign  as  error  No.  1. 

1.  For  myself,  I  think  that  the  process,  the  summons 
of  garnishment  in  this  case,  was  sufficient,  notwithstanding 
it  embraced  several  parties  who  are  foreign  insurance  com 
panies,it  being  directed  to  one  person  who  is  agent  for  all 
the  companies.  It  is  not  joint  as  to  these  companies,  but 
several.  They  are  required  severally  to  answer  the  gsff- 
nishment,  and  I  cannot  see  how  they  can  be  considered 
as  being  sued  jointly  because  they  are  embraced  in  the 
same  process.     46  (ra.,  606. 

2.  However  this  may  be,  we  are  all  agreed  that  the  de- 
fendant in  error,  after  it  had  appeared  and  filed  an  answer, 
admitted  indebtedness  to  the  defendant  in  attachment, 
and  offered  and  tendered  the  money  in  court,  in  discharge 
of  its  liability  under  the  garnishment,  was  too  late  to  ten- 
der an  issue  and  traverse  as  to  the  legality  of  the  summons 
of  garnishment  or  return  of  the  sheriff.    Appearance  and 
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pleading  waived  all  objections  as  to  the  process  and  return 
of  the  officer.  Code,  §§3386;  59  Ga.,  463;  41  M,  202; 
5l/rf.,114;  56/<?.,51,195,517;  58  7^., 417;  66 /rf.,394; 
25  Id. J  646.  These  authorities  fully  sustain  this  position. 
Judgment  reversed. 


Baldwin  vs.  Hirbs.  iqq  477 

73    739, 
113    980 

1.  Where  one,  whose  son  desired  to  purchase  certain  goods,  agreed  " ' 

with  the  owner  that  if  he  would  let  the  son  have  such  goods,  he 

(the  father)  would  see  the  debt  paid  or  would  pay  it,  this  was  an 
ori^nnal  and  not  a  collateral  undertaking ;  and  being  founded  on  a 
sufficient  consideration,  is  good  and  binding  on  the  promisor. 
Had  the  promise  been  that  the  father  would  pay  the  debt  if  the 
son  did  not,  such  a  promise  would  have  been  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  and  would  have  been  void 
unless  in  writing. 

2.  That  the  promisor  was  sued  in  a  justice's  court  as  a  guarantor 
would  make  no  difference,  there  being  no  pleadings  in  that  court 

3.  Although  the  evidence  was  conflicting,  and  this  court  would  have 
been  satisfied  to  have  allowed  a  verdict  in  the  justice's  court  to 
stand,  yet,  where  the  judge  of  the  superior  court  has  set  aside  the 
verdict  on  certiorari^  it  is  equivalent  to  the  grant  of  a  first  new 
trial,  and  this  c  »urt  will  not  interfere. 

October  2, 1884. 

Contracts.  Debtor  and  Creditor.  Statute  of  Frauds. 
Guaranty.  Justice  Courts.  Practice  in  Superior  Court. 
Certiorari.  Before  Judge  Clarke.  Terrell  Superior 
Court.    May  Term,  1884. 

L.  S  Baldwin  brought  suit  against  Charles  Hiers,  and 
John  A.  Hiers  as  guarantor,  in  a  justice's  court,  on  March 
22, 1881.  The  account  attached  to  the  summons  was  in 
the  name  of  Charles  Hiers.  The  justice  entered  judgment 
for  the  plaintiff,  an  appeal  was  entered,  the  jury  found 
for  the  plaintiff,  and  a  certiorari  was  sued  out  by  the  de- 
fendant, John  A.  Hiers.  The  evidence  for  the  plaintiff  on 
the  trial  in  the  justice's  court  was  that  Charles  Hiers  was 
the  minor  son  of  John   A.  Hiers ;    that   the  latter  told 
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plaintiff  to  let  Charles  and  another  son  have  goods  and 
charge  them  to  the  one  who  purchased  them ;  to  let  them 
have  goods,  and  he  (John  A.)  would  see  that  plaintiff  got 
the  money  for  them :  and  the  goods  were  furnished  ac- 
cordingly. 

Defendant,  John  A.,  denied  any  such  agreement,  or  that 
he  owed  the  account,  and  testified  that  the  son  worked  for 
himself  during  the  year.  The  son  denied  the  correctness 
of  the  account,  and  asserted  that  he  purchased  most  of  the 
goods  charged,  but  that  some  of  the  account  was  really  for 
whiskey,  though  charged  under  other  names. 

The  court  sustained  the  certiorari  and  ordered  a  new 
trial.    Plaintiff  excepted. 

T.  H.  Pickett,  by  brief,  for  plaintiff  in  error. 

Q.  W.  Warwick;  L,  0.  Hoyl,  by  R  J.  Jordan,  for  de- 
fendant. 

Blai^dford,  Justice. 

1.  The  plaintiff  sued  the  defendant  in  a  justice's  court 
as  guarantor,  and  obtained  a  verdict  in  his  favor.  The 
evidence  showed  that  the  son  of  the  defendant  wished  to 
purchase  goods  from  the  plaintiff,  and  the  defendant  agreed 
if  plaintiff  would  let  defendant's  son  have  the  goods,  he, 
defendant,  would  see  it  paid.  This  was  an  original  and 
not  a  collateral  undertaking.  If  the  promise  had  been 
that  he  would  pay  the  debt  if  his  son  did  not,  then  such  a 
promise  would  be  void  unless  reduced  to  writing ;  it  would 
be  a  promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another,  but  an  undertaking  that  if  plaintiff  would  let 
defendant's  son  have  goods,  he  would  see  it  paid,  or  would 
pay  it  himself,  is  an  original  undertaking,  founded  on  a 
suflScient  consideration,  and  is  good  and  binding  on  de- 
fendant. 

2.  And  the  defendant  being  sued  in  a  justice's  court  as 
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guarantor  would  make  no  difference,  as  there  are  no  plead- 
ings in  that  court. 

8.  We  think  the  evidence  was  sufficient  to  sustain  the 
verdict  and  judgment  in  the  justice's  court,  and  would 
have  been  satisfied  if  the  court  below  had  allowed  the 
same  to  stand;  but  as  the  court  thought  proper  to  reverse 
and  set  aside  the  judgment  of  the  justice's  court,  we  will 
not  interfere,  as  this  is  equivalent  to  the  first  grant  of  a 
new  trial.  The  court  below  is  nearer  the  parties  and  wit- 
nesses than  we  are.  The  testimony  is  conflicting,  and  we 
will  let  the  judgment  of  the  court  below  stand. 

Judgment  affirmed. 


Whitehead  vs.  MoBridb,  administrator. 

The  statutes  of  distribution,  as  codified  in  section  2533  of  the  Code, 
are  in  apparent  conflict  with  the  statutes  providing  for  year's  sup- 
port, as  codified  in  section  2571,  upon  the  point  of  preference  be- 
tween a  physician's  bill  for  services  in  last  sickness  and  year's 
support  for  the  family.  In  construing  both  and  examining  the 
original  acts  of  the  general  assembly  on  the  respective  subjects . 

Heldf  that,  inasmuch  as  the  year's  support  is  a  charge  upon  the  estate, 
with  or  without  administration,  and  provision  is  made  for  its  being 
set  apart  without  any  representation  upon  the  estate,  it  has  pref- 
erence over  all  debts,  physician's  bills  for  last  sickness  included. 

(a.)  The  attention  of  the  general  assembly  now  in  session  is  called 
to  the  conflict. 

December  2,  18S1.     (Head-notes  by  the  court) 

Year's  Support.  Administrators  and  Executors.  Es 
tates.  Before  Judge  Oarswell.  JeflFerson  Superior  Court. 
May  Term,  1884. 

McBride,  administrator,  filed  his  bill  for  injunction,  in- 
terpleader and  direction.  Among  the  claims  against  the 
estate  was  a  physician's  bill  for  services  rendered  during 
the  last  sickness  of  the  deceased,  and  also  a  claim  for 
year's  support  by  his  widow  and  minor  children.  The  ad- 
ministrator, believing  the  latter  to  be  the  superior  claim. 
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paid  it,  and  this  was  the  real  point  of  contest.  The  case 
was  submitted  to  the  presiding  judge  without  a  jury.  He 
held  that  the  administrator  acted  properly  in  paying  the 
year's  support  before  the  physician's  bill,  and  to  this  judg- 
ment exception  was  taken. 

Gamble  &  Huin?pB,  for  plaintiff  in  error. 

Phillips  &  Wynne,  for  defendant. 

Jackson,  Chief  Justice. 

The  question  made  by  this  record  is,  which  has  prefer- 
ence in  the  distribution  of  a  decedent's  estate,  the  physi- 
cian's bill  for  medical  services  in  the  last  sickness  or  the 
year's  support  of  the  family  of  deceased  ? 

The  statute  of  distributions,  codified  in  section  2533  of 
our  Code,  and  the  statutes  providing  for  the  support  of  the 
family,  codified  in  section  2571,  are  in  conflict;  and  the 
solution  of  the  difficulty  and  ascertainment  of  the  true 
law  cannot  be  easily  reached.  It  would  be  well  that  the 
general  assembly,  now  in  session,  declare  it ;  and  to  expe- 
dite its  action,  we  give  at  once  our  adjudication  upon  the 
point. 

By  section  2533  of  the  Code,  the  funeral  expenses,  in- 
cluding the  physician's  bill  for  medical  services  in  the  last 
sickness,  have  preference  over  the  year's  support  and  the 
costs  of  administration,  with  which  that  family  support  for 
a  year  is  ranked.  But  in  section  2571  it  is  declared  that, 
^'  among  the  necessary  expenses  of  administration,  and  to 
be  preferred  before  all  other  debts,  is  the  provision  for  the 
Fupport  of  the  family."  The  physician's  bill  is  certainly 
a  debt,  and  the  year's  support  has  preference  over  all 
debts  by  this  section,  and  therefore  over  this  debt. 

So  the  two  sections  collide,  and  when  the  syllabus  was 
published  in  '*  The  Atlanta  Constitution,"  the  attention 
of  the  general  assembly,  then  in  session,  was  invited  to  it 
Until  that  body  acts,  it  is  our  duty  to  decide  between  them. 
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We  think  that  the  error  is  made  in  the  codification  found 
in  section  2538,  where  effect  is  given  to  the  words,  "among 
the  necessary  expenses  ot  administration,"  codified  in 
2571,  but  no  effect  is  given  to  other  words  in  the  same 
section  bearing  on  this  point  of  priority  of  payment  and 
controlling  it,  to- wit,  "  and  to  be  preferred  before  all  other 
debts,"  which  words  mean  that  the  year's  support  is  not 
only  to  be  among  the  necessary  expenses  of  administra- 
tion, but  to  be  preferred  to  all  debts.  So  that  if  prefer- 
enc^e  be  given  to  any  other  debt  over  other  expenses  of 
administration,  it  cannot  be  over  this  expense,  to-wit,  the 
year's  support.  This  charge  is  not  only  one  expense  of 
administration,  but  an  expense  which  has  preference  in 
payment  before  every  other  debt. 

But  as  if  to  conclude  the  point  and  put  it  beyond  cavil, 
section  2571  declares  that  this  year's  support  is  to  be  set 
apart,  whether  there  be  administration  or  not,  enacting 
that,  "'  Upon  the  death  of  any  person,  testate  or  intestate, 
leaving  an  estate  solvent  or  insolvent,  and  leaving  a  widow 
and  minor  child  or  children,  or  minor  child  or  children 
only,  it  shall  be  the  duty  of  the  ordinary,  on  the  applica- 
tion of  the  widow,  or  the  guardian  of  the  child  or  children, 
or  any  other  person  in  their  behalf,  on  notice  to  the  repre- 
sentative of  the  estate  (if  there  is  one,  and  if  none  with- 
out notice),  to  appoint  five  discreet  appraisers,"  etc. 
So  that,  whether  there  be  administration  or  not,  whether 
the  children  have  guardian  or  not,  whether  the  estate  be 
solvent  or  not,  the  family  is  to  be  supported  for  a  year,  if 
the  deceased  leaves  enough  to  support  them.  It  is  a  charge 
on  the  property,  and  such  a  charge  as  needs  no  adminis- 
tration to  enforce.  Therefore  it  is  a  charge  above  and  be- 
yond and  independent  of  administration  and  its  expenses, 
and  stands  before  all  debts  and  all  other  expenses  of  ad- 
ministration, and  dispenses  with  all  those  expenses.  It  is 
thus  clear  that  it  must  have  preference  over  the  physician's 
debt,  just  and  equitable  as  that  debt  is. 
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An  examination  of  all  the  acts  on  the  subject,  codified 
in  these  sections,  which  has  been  carefully  made,  confirms 
this  view  of  the  law  as  it  now  stands. 

Judgment  affirmed. 


jj^  744  The  Central  Railroad  vs.  Harrison. 

Where  the  rule  of  a  railroad  company  provided  that,  while  a  coupler 
was  between  the  cars,  the  train  should  not  be  put  in  motion,  a 
coupler  BO  engaged  had  the  right  to  presume  that  it  would  not  be 
moved,  and  that  ho  could  pass  between  the  projecting  beams  of 
the  cars,  which  he  could  have  done  if  the  train  had  not  been  moved ; 
and  if,  while  so  passing  out,  under  a  signal  given  by  another  ser- 
vant of  the  company,  the  engineer  backed  the  train,  and  the 
coupler  was  caught  between  the  projecting  beams  and  crushed  to 
death,  if  he  were  a  minor,  his  father  could  recover  for  the  loss  of 
his  services ;  and  a  recovery"  would  not  bo  prevented  by  the  fact 
that  the  deceased  might  have  passed  under  the  beams  in  safety  by 
stooping. 

October  21, 1884. 

Railroads.  Damages.  Negligence.  Master  and  Ser- 
vant. Before  Judge  Simmons  Bibb  Superior  Court 
October  Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  oniy  neces- 
sary to  add  that  the  deceased  was  alleged  to  have  been 
eighteen  years  and  four  months  old  at  the  time  of  his 
death ;  and  that  the  jury  found  for  the  plaintiff"  $500.00. 
Defendant  moved  for  a  new  trial,  which  was  refused,  and 
it  excepted. 

Lyon  &  Grksham,  for  plaintiflF  m  error. 

Bacon  &  Rutherford,  for    efendant, 

Blandford.  Justice. 

The  defendant  sued  the  plaintiff'  m  error  for  the  homi- 
cide of  his  son,  who  was  a  minor^perquod$ervitium  ammt- 
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It  appears  that  plaintiff's  son  was  employed  by  the  Cen- 
tral Eailroad  to  couple  and  uncouple  cars,  and  it  was 
shown  that  there  was  a  rule  of  the  company  that,  when 
the  person  so  employed  was  engaged  in  coupling  cars  and 
while  between  the  cars,  the  cars  were  not  to  be  put 
in  motion  until  the  person  so  engaged  had  passed  out  from 
between  the  cars.  While  plaintiff's  son  was  passing  out 
from  between  the  cars,  and  before  he  had  passed  out,  the 
engineer,  from  a  signal  of  another  servant  of  the  company, 
backed  the  train  of  cars,  when  he  was  caught  between  the 
projecting  beams  of  the  cars  and  crushed  to  death.  If 
deceased  had  stooped,  he  could  have  passed  under  in  safety. 

The  plaintiff  in  error  contends  that  the  injury  occurred 
by  the  fault  of  deceased,  and  that  he  is  not  without  fault. 
It  was  shown  that,  if  the  cars  had  not  been  put  in  motion, 
deceased  could  have  passed  out  in  safety.  The  rule  of  the 
company  being  that,  while  the  coupler  was  between  the 
cars,  the  train  should  not  be  put  in  motion,  the  deceased 
had  the  right  to  suppose  that  it  would  not  be  moved 
and  that  he  could  pass  between  the  beams,  which  it  was 
shown  he  could  have  done  if  the  train  had  not  been  moved, 
We  cannot  see  wherein  deceased  was  at  fault ;  it  was  as 
safe  to  pass  through  or  between  the  projecting  beams  of 
the  cars  as  it  was  to  pass  under  the  same,  if  the  cars  had 
not  been  put  in  motion.  Who  was  at  fault  ?  Clearly,  from 
the  proofs  submitted,  the  servant  which  caused  the  train 
to  be  put  in  motion  was  at  fault;  and  we  cannot  see  how 
the  deceased  was  in  any  fault  whatever.  Under  the  facts 
of  this  case,  we  are  satisfied  with  the  finding  of  the  jury, 
and  that  there  were  no  material  errors  committed  on  the 
trial  by  the  court  below. 

Let  the  judgment  be  affirmed. 
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Gasklus  vs.  Tlio  City  of  AOauta. 

103  849  Qaskins  v8.  Thb  OiTr  OP  Atlanta. 

73    746; 

il  1.  For  discretionary  acts,  a  manicipal  corporation  is  not  liable ;  and 

where  cities  and  towns  are  under  no  statutory  obligation  to  light 
highways,  they  are  not  liable  for  a  fail  ore  to  do  so. 
2.  In  order  to  recover  for  a  physical  injury  alleged  to  have  resulted 
from  the  negligence  of  a  municipal  corporation,  the  defendant's 
negligence  must  be  the  chief  and  preponderating  cause  thereof. 
Therefore,  where  a  declaration  alleged  that  the  plaintiff  attempted 
to  cross  a  public  street  in  a  city  after  dark ;  that  the  gas-lamps  had 
not  been  lighted ;  that  a  street  car  was  approaching,  and  its  noise 
prevented  his  hearing  the  approach  of  a  horse  and  wagon  without 
a  driver ;  while  the  failure  to  light  the  street  lamps  prevented  his 
seeing  them,  and  ho  was  run  over  by  the  runaway  horse  and  in- 
jured, and  therefore  claimed  damages  against  the  city,  such  de* 
claration  was  demurrable 
January  21, 18S5. 

Municipal  Oorporatioas.  Damages.  Negligence.  Ac- 
tions. Before  Judge  Dobsbit.  City  Oourt  of  Atlanta. 
Pecember  Term,  1883. 

Reported  in  the  decision. 

MiLLBDGB  &  Smith;  Haygood  &  Martin,  for  plaintiff 
in  error, 

W.  T.  Newman  ;  E.  A.  Angibr,  for  defendant. 

Blandford,  Justice. 

The  plaintiff  by  his  declaration  averred  that  in  the  night- 
time, in  the  city  of  Atlanta,  when  it  was  dark  and  the  gas- 
lamps  had  not  been  lighted  by  the  city,  he  attempted  to 
cross  Whitehall  street;  as  the  street  cars  were  approaching 
with  much  noise,  he  was  run  over  by  a  horse  hitched  to  a 
wagon,  which  horse  was  without  a  driver;  that  by  reason 
of  the  noise  of  the  street  car,  he  did  not  hear  the  horse  and 
wagon,  and  by  reason  of  the  lamps- not  being  lighted,  he 
could  not  see  the  horse  and  wagon,  and  that  he  was  greatly 
injured  and  damaged.    The  defendant  demurred  to  plain- 
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tiff's  declaration,  upon  the  ground  that  the  same  did  not 
get  forth  a  cause  of  action  against  the  city.  The  court 
sustained  the  demurrer  and  dismissed  plaintiff's  action,  and 
this  ruling  is  assigned  as  error. 

This  court  has  held  that,  for  discretionary  acts,  it  is  clear 
the  city  is  not  liable;  any  other  rule  would  set  up  courts 
and  juries  a3  their  overseers.  Collins  vs.  Mat/or^  etc,^  of 
Macon^  70  6^a.,  543;  Tuggle  vs.  Atlanta^  67  Oa.y  114; 
Elvers  vs.  Ai^usta^  65  Oa.j  378. 

Where  cities  and  towns  are  under  no  statutory  obligation 
to  light  highways,  they  are  not  liable  for  failure  in  this 
respect.  Wharton  on  Neg.,  §973 ;  1  Allen,  30 ;  100  Mass., 
355;  106  Mass.,  276. 

Ag^,  it  has  been  held  that  defendant's  negligence 
must  be  the  chief,  the  preponderating  cause,  before  it 
could  be  the  subject  of  recovery.  66  /?«.,  75 ;  Oode,  §3072 ; 
88  lU.,  442. 

In  this  case,  it  is  manifest  that  the  proximate  cause  of 
the  iiyury  as  the  runaway  horse  and  the  noise  of  the 
street  car,  as  averred  in  the  declaration;  and  even  if  de- 
fendant was  in  fault  in  not  having  its  gas-lamps  lighted 
up,  yet  it  would  not  be  liable  under  the  allegations  in 
plaintiff's  declaration. 

The  judgment  of  the  court  sustaining  the  demurrer  to 
and  dismissing  plaintiff's  declaration  was  right,  and  the 
same  is  affirmed. 

Judgment  affirmed. 


Burns  vs.  The  State  op  Georoia. 

1.  The  indictment  in  this  case  for  harboring  seamen  in  the  city  of 
Savannah  was  sufficient,  being  such  that  the  nature  of  the  offense 
charged  cannot  bo  easily  underatood. 

2.  Whether  i^49Q'\,  4965  of  the  Code,  providing  for  taking  testimony 
in  writing  in  certain  criminal  cases,  in  which  a  shipmaster,  super- 
cargo, seaman,  etc.,  may  be  a  witness,  are  not  unconstitational. 
QiMfref 
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3.  The  notice  of  the  taking  of  such  testimony  required  by  those  sec- 
tions must  be  personal.    The  leaving  of  a  written  notice  at  the 
residence  of  a  party  is  not  sufficient,  and  the  evidence  taken  there- 
under is  not  admissible. 
December  19,  1884. 

Criminal  Law.  Indictment.  Evidence.  Notice.  Con- 
stitutional Law.  Before  Judge  Hardbn.  City  Court  of 
Savannah.     February  Term,  1884. 

Reported  in  the  decision. 

J.  J.  Abrams,  by  brief,  for  plaintiff  in  error.  | 

f 
W.  Q.  Charlton,  solicitor  general,  for  the  state. 

Blandford,  Justice. 

The  plaintiff  in  error  was  indicted,  under  section  1552  of 
the  Code,  for  harboring  seamen. 

1.  The  indictment  in  this  case  was  sufficient,  it  being, 
in  the  language  of  the  Code,  §4628,  such  that  the  nature 
of  the  offense  charged  could  be  easily  understood. 

2,  3.  On  the  trial  of  the  case,  certain  testimony  taken  by 
the  city  judge  in  writing,  which  was  the  evidence  of  the 
captain  of  the  ship  to  prove  the  desertion  of  the  seamen, 
and  that  they  were  articled  seamen,  was  offered  in  evi- 
dence by  the  state.  It  was  objected  to,  upon  the  ground 
that  sections  4064  and  4965  of  the  Code  were  unconstitu- 
tional, null  and  void,  in  that  they  violate  that  provision  in 
the  constitution  of  this  state  which  gave  the  accused  the 
right  to  be  confronted  with  the  witnesses  which  testify 
against  him,  and  because  this  testimony  was  taken  with- 
out notice,  having  been  served  upon  the  accused  in  person, 
the  record  showing  that  he  was  served  by  leaving  the 
notice  at  his  house  or  residence.  These  objections  were 
overruled  by  the  court,  and  defendant  excepted. 

We  do  not  decide  the  constitutionality  of  this  law,  as  it 
is  not  necessary  to  do  so  to  determine  this  case,  but  it  may 
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not  be  amiss  to  state  that  the  constitution  of  this  state  is 
of  force  and  operative  in  the  city  of  Savannah. 

The  defendant  should  have  been  served  personally  with 
the  notice  that  the  testimony  of  the  state's  witnesses  was 
going  to  be  taken  in  writing  by  the  judge  of  the  city  court. 
Having  failed  so  to  do,  the  objection  to  the  admission  of 
this  evidence  was  good,  and  should  have  been  sustained 
by  the  court. 

Judgment  reversed. 


Knokr,  administrator,  et  ah  vs.  Raymond  et  al. 

[Jaokflon,  G.  J.,  being  disqualtfled,  Judge  Clarke,  of  the  Pataula  circuit,  was  desig- 
nated to  preside  in  his  stead.] 

1 .  Where  one  who  made  a  deed  to  land  continued  to  manage  and 
control  the  property,  creating  tenancy  and  collecting  rents,  it  was 
admissible  to  show  that  he  stated  that  he  was  collecting  for  his 
vendee,  that  the  property  belonged  to  the  latter,  and  referred  per- 
sons to  him  for  the  purpose  of  effecting  leases.  Snch  statements 
tended  to  show  that  the  acts  so  done  were,  in  effect,  those  of  the 
vendee. 

(a.)  If  the  person  making  such  statements  never  had  legal  title  him- 
self, but  was  a  continuing  trustee  for  children,  his  admissions,  while 
actually  engaged  in  handling  the  subject-matter  of  the  trust,  in 
such  acts  as  collecting  the  rents,  would  be  good  against  the  cestuia 
que  trust.    They  were  part  of  the  rea  gesta, 

2.  The  weight  of  the  evidence  is  that  the  possession  of  the  tenant  on 
the  land  was  the  possession  of  the  vendee  thereof,  and  so  far  as 
the  verdict  found  this  fact,  it  was  not  contrary  to  law  or  the  evi- 
dence. 

8.  If,  at  the  time  a  conveyance  was  made,  there  was  a  tenant  on  the 
land,  placed  there  by  the  grantor,  if  that  tenant  continued  to  re- 
side on  the  land,  treating  and  dealing  with  the  grantor,  but  the 
latter  was  acting  for  his  grantee,  then  the  tenant  became  the  ten- 
ant of  the  grantee,  and  his  possession  was  that  of  the  grantee. 

4.  By  such  possession  under  written  evidence  of  title  for  seven  years, 
the  title  of  the  grantee,  though  defective  ori^ally,  would  become 

perfect  by  prescription. 

5.  If  the  grantee,  through  such  a  tenant,  was  in  possession  of  only  a 
part  of  the  tract,  the  law  would  construe  the  possession  to  extend 
to  the  entire  tract  covered  by  the  deed. 
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6.  If  the  grantee  had  each  adverse  posseetfion  of  the  land  for  seven 
years,  upon  dispossession  he  would  be  entitled  to  recover  it;  and 
there  was  no  error  in  so  charging,  unless  the  presiding  judge  erred 
m  assuming  that  the  defendants  were  in  a  position  to  be  affected 
by  the  statutory  bar. 

7.  The  abstract  principles  laid  down  in  the  11th,  l^th,  13th,  14th, 
16th  and  21  st  grounds  of  the  motion  for  new  trial  were  the  familiar 
rules  of  law  as  to  what  constitutes  possession,  its  continnousness, 
its  adverseness,  and  what  is  color  of  title ;  and  those  charges  were 
correct,  unless  it  was  error  to  assume  that,  in  this  case,  the  only 
question  of  fact  was  whether  the  plaintiff  had  had^e  seven  years* 
possession. 

8.  Time  rnns  against  the  equitable  estate  of  minors,  if  the  legal  estate 
resides  iu  one  competent  to  assert  their  rights. 

9.  Children  provided  for  in  a  marriage  settlement,  wnere  tnere  are 
not  words  to  indicate  affirmatively  a  different  import,  are  pre- 
sumed to  be  the  children  of  the  marriage  which  gives  occasion  to 
the  settlement.  In  the  present  case,  there  are  no  contrary  words, 
or,  if  any,  so  weak  as  to  be  easily  overcome ;  and  the  children  in- 
tended to  take  in  remainder  were  such  as  might  be  the  oflspring 
of  that  marriage.  Children  who  might  be  the  offspring  of  a  second 
marriage  of  the  wife,  after  the  death  of  her  then  husband,  were  not 
contemplated. 

(a.)  Upon  the  expiration  of  such  marriage  settlement  by  the  death 
of  the  hu?band  without  children  having  been  bom  to  them,  the 
entire  beneficial  interest  would  have  reverted  to  his  estate,  were 
it  not  for  the  peculiarities  of  this  agreement.  Under  it,  when  the 
marriage  settlement  became  functus  officio,  the  legal  title  in  fee 
simple  and  the  entire  equitable  interest  reverted  to  the  wife,  and, 
upon  her  re*marriage  prior  to  1666,  th«  marital  rights  of  her  hus- 
band attached. 

10.  The  admission  of  illegal  evidence,  in  support  of  what  is  concln- 
sively  prove:!  by  evidence  which  the  objecting  party  has  already 
introduced,  is  no  ground  for  a  new  trial. 

(a.)  Where  the  wife  and  her  second  husband  filed  a  bill  to  compel 
the  transfer  of  stock  which  had  been  purchased  with  funds  falling 
under  the  marriage  settlement,  and  which  had  been  sold  by  them, 
and  the  trustee  under  the  settlement  was  a  party,  he  represented 
the  children,  who  claim  under  him,  and  the  record  construing  the 
settlement  was  admissible  in  evidence  to  bind  them. 

{h.)  After  the  re-marriage  of  the  Wife,  a  conveyance  by  her  second 
husband,  whoso  marital  rights  had  attached,  carried  the  title ;  and 
fi  charge  to  that  effect  was  not  error. 

11.  In  the  case  of  Wetter,  trustee,  rm.  Walker j  62  On,,  142,  it  was  held 
that  under  the  second  item  of  the  will  of  Margaret  Telfair,  the 
present  defendants  became  entitled  to  the  entire  beneficial  re- 
mainder after  their  mother's  death. 
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(«.)  The  statute  of  use3  (27  Henry  VIII,  ch.  10)  is  In  force  in  Geor- 
gia, but  this  is  true  only  in  a  qualified  sense. 

(J.)  Executed  and  executory  trusts  at  common  law  and  under  the 
Code  defined  and  discussed. 

(c.)  To  ascertain  the  meaning  of  contracts,  wills,  etc.,  they  should 
be  construed  or  interpreted  by  the  law  in  force  at  the  time  of  their 
making ;  but  whether  or  not  a  trust  is  executed  and  the  legal  title 
passes  to  the  beneficiary  does  not  depend  upon  tho  law  of  force 
when  the  trust  was  created,  but  depends  upon  the  law  of  force  at 
the  time  when  tlio  trust  is  claimed  to  be  terminated. 

(d.)  When  the  minor  beneficiary  of  such  a  trust  becomes  of  age,  the 
legal  title  v^sts  in  him. 

(e.)  The  legal  title  <o  trust  property  for  the  benefit  of  minors  being 
in  a  trustee  for  them,  time  would  run  against  the  ceatuis  que  trust 
during  possession  adverse  to  him. 

12.  Where  one,  who  held  the  title  to  realty  as  trustee  for  certain 
minors,  made  a  deed  thereto  as  an  individual,  this  did  aot  estop 
him  as  trustee  from  bringing  suit  against  the  purchaser,  and  pre- 
scription was  not  thereby  prevented  from  running  in  favor  of  the 
purchaser,  if  in  possession. 

13^.  Where  one,  holding  land  as  a  trustee,  made  a  deed  thereto  indi- 
vidually, in  which  tho  land  was  described  as  **  formerly  owned  by 
Barak  and  William  Gibbons,"  and,  on  the  same  day,  mad?,  with 
the  grantee  in  tho  deed,  a  written  agreement  in  which  tho  premises 
were  described  as  *'now  owned  by  me,  and  formerly  belonging  to 
the  family  of  my  deceased  wife,*'  and  where  the  grants,  deed  and 
wills,  by  which  the  title  is  traced  through  tho  Gibbonses  and 
through  tho  family  of  tho  grantor's  wife,  were  on  record  at  the 
timo  the  deed  was  made  by  him,  this  did  not  amount  to  actual 
notice  of  the  trust  to  tho  purchaser.  A  charge  that  constructive 
notice  would  prevent  the  purchaser  from  getting  title  by  his  deed, 
])ut  would  rot  defeat  prescription,  and  that  notice  to  afiect  that 
result  must  be  such  actual  notice  as  to  make  it  a  moral  fraud  in 
the  purchaser  to  buy  and  set  up  title,  contained  no  error  as  against 
the  defendants. 

(a.)  If  there  were  any  evidence  of  actual  notice,  a  charge  that  there 
was  none  would  have  been  error ;  but  where  there  is  no  such  evi- 
dence, such  a  charge  will  not  require  a  new  trial. 

(6.)  Tho  court  below  was  authorized  to  make  the  assumption  that 
the  only  question  of  fact  in  the  case  was,  whether  plaintiffs  had 
had  seven  years*  continuous,  adverse  possession  before  they  were 
ousted.  The  chargo  on  this  point  was  right ;  the  verdict  follows 
it,  and  was  sustained  by  the  evidence. 
February  7, 1S86. 

Evidence.      Prittciiml   and   Agent.      Possession.     Re8 
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OestcB.  Prescription.  Infancy.  Minors.  Husband  and 
Wife.  Words  and  Phrases.  Estates.  Reversions  New 
Trial.  Judgments,  Trustees.  Title.  Contracts.  Es- 
toppel. Deeds.  Notice.  Before  Judge  Adams.  Chat- 
ham Superior  Court.     June  Term,  1884. 

Reported  in  the  decision. 

R.  R.  Richards;  W.  M.  Heyward;  T.  M.  Norwood; 
Joseph  A.  Chonk  ;  Lester  and  Ravenel,  for  plaintiffs  in 
error. 

Geo.  a.  Mercer,  for  defendants. 
Clarke,  Judge. 

On  May  10th,  1880,  ejectment  was  begun  in  Chatham 
superior  court,  by  the  defendants  in  error,  upon  the  follow- 
ing undisputed  facts : 

On  October  Ist,  1869,  Augustus  P.  Wetter,  for  a  valua- 
ble consideration,  conveyed  the  premises,  in  fee  simple, 
as  his  own  property,  to  Dr.  Erastus  E.  Marcy,  who,  on 
December  24th  thereafter,  made  a  deed  of  gift  thereof  to 
his  daughter,  Mrs.  Emma  Raymond.  Wetter's  claim  of 
title  was  based  on  the  2d  item  of  the  will  of  Margaret 
Telfair,  his  wife's  grandmother.  But  the  construction 
thereof,  which  made  him  the  beneficiary  legatee,  was  over- 
ruled by  this  court  in  the  case  of  Wetter^  trustee^  vs.  Wal- 
*€/',  62  Oa.j  142.  By  that  now  undisputed  interpretation, 
it  is  conceded  that  said  Wetter  had  no  title,  in  his  own 
right,  when  he  sold  to  Marcy,  but  that  the  defendants  were 
entitled  in  remainder,  the  life  tenant  being  dead. 

Neither  said  Marcy  nor  Mrs.  Raymond  ever  had  posses- 
sion in  propria  per807ia.  But  prior  to  said  October  1st, 
to-wit,  in  January  or  February,  1869,  Wetter  had  put 
into  possession,  as  his  tenant,  one  Jim  Hamilton,  who,  at 
that  date,  was  so  holding,  and  continued  to  hold  till  the 
beginning  of  this  suit    During  the  whole  period  from 
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October  1st,  1869,  till  his  death,  pending  this  suit,  said 
Wetter  resided  on  the  western  half  of  the  Sharon  planta- 
tion, the  land  deeded  by  him  to  Marcy  being  known  as 
the  eastern  half  of  the  same  plantation.  In  September, 
1876,  one  Frank  Sawyer,  by  virtue  of  a  written  contract 
of  lease  with  one  Weed,  as  agent  for  Marcy,  went  into 
possession  of  a  portion  of  said  eastern  part.  On  February 
21st,  1879,  R.  E.  Lester,  as  attorney  at  law  for  the  children 
of  said  Wetter,  demanded  of  said  Sawyer  the  portion  held 
by  him ;  and  shortly  afterwards,  said  Wetter  actually  ousted 
Sawyer  on  a  claim  that  the  land  belonged  to  his  children, 
for  whom  he  was  trustee.  About  the  same  time,  said  Wet. 
ter,  upon  the  same  claim  of  right,  put  one  Tom  Campbell 
into  possession  of  the  whole  of  the  disputed  premises, 
subordinating  Jim  Hamilton  to  him.  Thus,  as  conceded, 
whatever  possession,  or  claim  ot  being  in  possession,  Marcy 
or  Mrs.  Raymond  had,  was  terminated  about  February  21, 
1879.     Said  Wetter  held  till  his  death  for  his  children. 

The  suit,  on  the  demises  of  Marcy  and  Mrs.  Raymond, 
was  brought  against  said  Wetter.  He  ^ying  pendente  lite^ 
his  administrator,  Louis  Knorr,  was  substituted  as  a  party. 
Edward  Telfair  Wetter  and  Alberta  T.  Gould,  the  two  sur- 
viving of  the  said  children,  were  also  made  defendants  on 
their  own  motion,  and,  in  like  manner,  said  Knorr,  as  ad- 
ministrator of  Conrad  and  of  Mata  Wetter,  the  deceased  of 
said  children.  So  the  cause  proceeded  to  trial,  and  to  a 
verdict  in  favor  of  the  plaintiffs,  followed  by  a  motion  for 
a  new  trial  by  the  defendants  on  forty-one  grounds,  upon 
the  overruling  of  which  error  is  here  assigned 

1.  The  plaintiffs  below  relied  mainly  on  prescriptive 
title  by  possession  under  color  of  Wetter's  said  d3cd. 
Having  never  been  in  possession  in  their  own  parsons, 
they  claimed  said  Hamilton  as  their  tenant.  To  establish 
this  claim,  they  offered,  and  the  court  admitted,  the  follow- 
ing testimony  of  said  Hamilton,  to  wit:  "The  rent"  (paid 
by  me)  "was  reduced  to  three  dollars  per  month  about 
1876.  Captain  Wetter"  (i.  e.,  Augustus  P.)  "  then  told 
V  73-49 


Digit 


ized  by  Google 


754  SUPREME  COURT  OF  GEORGIA. 

Knorr,  administrator,  et  al.  rs.  Raymoml  ei  oZ. 

me  that  he  had  nothing  to  do  with  the  rent,  as  he  had  sold 
the  land  to  Dr.  Marcy,  and  was  collecting  the  rent  for  him, 
and  that  I  must  see  Mr.  Weed.  ...  I  failed  to  pay 
my  rent  in  1875.  Wetter  told  me  in  1875  he  would  have 
to  put  me  oflF  if  I  did  not  pay  him  the  rent,  which  he  said 
belonged  to  Marcy.  In  1873,  for  the  first  time,  Wetter  told 
me  the  place  was  Marcy's.  In  1877,  he  told  me  to  see 
Weed.  Captain  Wetter  collected  rent  from  me  from  the 
time  I  first  paid  rent  .  .  .  till  his  death.  I  never 
paid  rent  to  anybody  but  him." 

Frank  Sawyer  was  also  allowed  to  testify  for  plaintiffs^ 
on  this  point,  as  follows,  to- wit:  "In  1876,  I  went  to 
Oaptain  Wetter  to  lease  a  tract"  (of  the  disputed  prem- 
ises). "  He  told  me  Dr.  Marcy  owned  the  part  I  wanted, 
and  that  I  must  go  to  Mr.  Weed,  who  was  Dr.  Marcy's 
agent." 

These  sayings  of  Oaptain  Wetter,  as  to  Marcy's  rights 
and  his  representing  them,  the  defendants  moved  to  ex- 
clude, or  at  least  to  have  confined,  in  effect,  to  such  per- 
sonal interests  as  Captain  Wetter  might  appear  to  have  in 
the  lands,  and  denied  effect  as  to  the  rights  of  any  other 
defendant.  The  refusal  of  this  motion  is  assumed  as  ground 
for  a  new  trial. 

These  statements  of  Captain  Wetter  are  manifestly  com- 
petent against  himself  as  admissions.  In  this  applica- 
tion of  them,  they  go  to  show  that,  although  he  was  man- 
aging and  controlling  the  place,  creating  tenancy  and 
collecting  rents,  he  was  doing  all  this  for  Marcy ;  and  that 
his  acts  of  ownership  and  the  possession  thereby  witnessed 
were  Marcy's.  But,  say  the  plaintiffs  in  error,  such  say- 
ings are  not  good  to  establish  the  same  fact  as  against  the 
children.  They  argue  that  Captain  Wetter  either  was 
their  continuing  trustee,  during  the  period  covered  by  the 
statements,  or,  by  reason  of  the  trust  having  been  executed, 
he  had  ceased  to  represent  their  title  at  all.  If  the  former, 
they  claim  that  the  statements  were  not  made  in  the  line 
of  his  duty  as  such  trustee — were  not  such  admissions  as 
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that  agency  authorized  him  to  make.  If  the  latter,  they 
say,  he  not  representing  their  rights,  his  sayings  are  those 
of  a  third  party. 

We  reply :  If  he  was  a  continuing  trustee,  holding  the 
legal  title  for  them,  his  admissions,  while  actually  handling 
the  subject-matter  of  the  trust,  in  such  acts  as  collecting 
the  rents  (which  as  trustee  he  was  authorized  to  do),  would 
be  good  against  them.  Code,  §3774.  The  Code,  §2206, 
says :  "  The  declarations  of  the  agent  as  to  the  business 
transacted  by  him  are  not  admissible  against  the  principal, 
unless  they  were  a  part  of  the  negotiation  and  constituting 
the  res  gestce,  or  else  the  agent  be  dead."  Captain  Wetter 
was  dead  when  the  evidence  was  admitted.  But  whether 
he  was  a  continuing  trustee,  or  the  trust  had  terminated, 
his  statements  were  admissible  as  parts  of  the  re^i  geatce. 
*^  When  it  is  necessary,  in  the  course  of  a  cause,  to  inquire 
into  the  nature  of  a  particular  act,  or  the  intention  of  the 
person  who  did  the  act,  proof  of  what  the  person  said  at 
the  time  of  doing  it  is  admissible  evidence,  as  part  of  the 
res  gestcB^  for  the  purpose  of  showing  its  true  character.'* 
Bouvier's  Law  Diet,  Title  Res  Gestm;  Code,  §8773.  In 
this  cause,  it  was  needful  to  inquire  how,  in  what  charac- 
ter, in  whose  right  and  for  whom  Captain  Wetter  was 
acting  in  controlling,  leasing  and  collecting  rents.  The 
fact  of  his  exercising  such  acts  of  ownership  would  receive 
its  character,  as  being  the  assertion  of  dominion  in  his  own 
right,  or  for  some  one  else,  from  the  intention  with  which 
he  acted,  if  such  intention  was  manifest.  So  his  intention 
was  to  be  "  inquired  into."  His  own  declarations,  while 
negotiating  about  the  amount  of  the  rent,  and  about  its 
enforcement,  and  when  called  on  to  lease  out  a  part  of  it, 
while  he  was  controlling  and  directing,  are  parts  of  the 
res  gestcB.  Upon  this  principle,  it  is  constantly  held  that 
the  declarations  of  one  in  possession  are  admissible  as  to 
the  claim  under  which  he  holds.  So  far  does  this  doctrine 
go,  that  such  statements  are  not  only  admissible  against 
the  tenant,  and  when  made  against  his  interest,  but  they 
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are  admissible,  even  in  his  own  behalf,  against  all  the  world, 
to  prove  adverse  possession.  Code,  §3774;  16  Oa.,  16; 
42  Id,,  623 ;  62  /rf.,  53. 

The  5th,  6th,  7th  and  8th  grounds  of  the  motion  for  a 
new  trial  are  so  many  modes  of  objection  to  this  evidence, 
and  are  thus  adjudicated. 

2.  These  declarations  of  Captain  Wetter,  while  he  was 
so  superintending  this  land,  tend  to  show  that  he  was 
Marcy's  agent  therein,  and  that  his  occupation,  by  his  ten- 
-ant,  Hamilton,  was  the  possession  of  Marcy.  There  was 
no  contradictory  evidence  as  to  the  intention  and  charac- 
ter of  such  acts.  On  December  23, 1869,  E.  A.  Raymond, 
in  behalf  of  his  wife,  wrote  to  Captain  Wetter  as  follows : 
''  Dr.  Marcy  has  lately  presented  to  my  wife  a  deed  to 
that  portion  of  Sharon  plantation  recently  transferred  to 
■him  by  you.  I  shall  be  much  obliged  if  you  will  forward 
to  me  a  map  of  this  portion  of  the  property."  Wetter  re- 
plies, January  16,  1870:  "  The  plat,  or  map,  will  be  for- 
warded to  you  as  soon  as  the  county  surveyor  furnishes 

the  same About  a  week  ago,  I  had  an  offer 

of  $5,000  for  my  portion  of  Sharon,  but  declined  the  same. 
If  you  are  desirous  of  selling  your  portion,  inform  me  at 
once  of  the  fact,  and  I  will  act  for  you,  and  I  have  no 
•doubt  that  the  same  party  will  purchase  it."  This  corre- 
spondence, without  objection  by  defendants,  was  intro- 
duced by  plaintiffs.  It  strongly  corroborates  the  conclu- 
sion inferred  from  the  testimony  of  Hamilton  and  Sawyer. 
Thus  the  weight  of  the  evidence  is  that  Hamilton's  posses 
sion  was  Marcy's.  So  far  as  the  jury  found  that  fact,  the 
verdict  was  not  "  contrary  to  law"  or  "  to  evidence."  42 
Ga.,  626. 

3.  The  court  charged  the  jury :  "If,  at  the  time  of  the 
conveyance  by  Wetter,  there  was  a  tenant  on  the  land, 
placed  there  by  Wetter, — if  that  tenant  continued  to  reside 
on  the  land,  treating  and  dealing  with  Wetter,  but  Wetter 
acting  for  the  plaintiff,  then  Ihis  tenant  became  the  tenant 
of  the  plaintiff,  and  his  possession  was  the  possession  of 
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the  plaintiff."  This  charge  is  the  11th  ground  in  the  mo- 
tion for  a  new  trial.     That  was  right.     44  Oa.^  76. 

4.  The  12th  ground  complains  of  a  charge,  that  by  such 
possession,  under  written  evidence  of  title  for  seven  years, 
plaintiff^s  title,  though  defective  originally,  would  become 
perfect  by  prescription.  The  abstract  principle  of  this 
charge  is  but  a  corollary  from  the  preceding. 

6.  The  charge  recited  in  the  13th  ground  declares  the 
familiar  principle  that,  if  the  plaintiffs  were  "  in  the  actual 
possession  of  but  a  part  of  the  tract,  the  law  would  con- 
strue the  possession  to  extend  to  the  entire  tract  covered 
by  the  deed,"  and  merely  applies  that  rule  to  a  possession 
by  the  plaintiff  through  such  a  tenant.  The  application 
seems  obviously  right. 

6.  The  14th  ground  assigns  as  error  this  charge :  "  If 
this  plaintiff  has  had  this  adverse  possession  of  this  land 
under  written  evidence  of  title  for  seven  years,  she  is 
entitled  to  a  verdict."  This  instruction  is  manifestly  the 
law,  unless  the  judge  erred  in  assuming  therein  that  the 
defendants  below  were  in  a  position  to  be  affected  by  the 
statutory  bar.     Of  that  we  will  treat  hereafter. 

7.  The  charge  impeached  by  the  10th  ground  of  the 
motion  also  assumes  that,  in  this  case,  the  only  question 
of  fact  is,  whether  plaintiffs  have  had  the  seven  years'  pos- 
session. That  assumption  of  the  court  is  maintained 
through  the  charges  recited  in  the  11th,  12th,  13th,  14th, 
15th  and  21st  grounds.  Whether  the  judge  erred  in  that 
assumption  will  be  hereafter  considered.  For  the  present, 
we  say  that  the  abstract  principles  stated  in  those  instruc- 
tions are  but  the  familiar  rules  of  the  law  as  to  what  con- 
stitutes the  possession  of  a  party  ;  what  constitues  its  con- 
tinuousness  and  its  adverseness.  and  what  constitutes  color 
of  title. 

8.  9.  Thus  far,  we  have  been  reviewing  the  skirmish 
line.  Now  we  reach  the  substantial  part  of  the  fortifica- 
tions, behind  which  the  defence  below  was  made. 

It  is  established  and  conceded  that  even  the  oldest  of 
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Captain  Wetter's  children  was  a  minor  in  1879,  when  their 
father,  in  their  behalf,  terminated  the  possession  of  the 
plaintiffs.  During  their  minority  it  is  claimed  that  the 
nearly  ten  years  of  possession  by  plaintiffs  (if  a  fact) 
would  not  bar  them.  To  this  the  plaintiffs  below  replied: 
Though  the  children  were  minors,  yet  the  legal  title  was, 
during  that  time,  in  Captain  Wetter  as  their  trustee.  It 
is  conceded  as  the  well  settled  law  that  time  does  run 
against  the  equitable  estate  of  minors,  if  the  legal  estate 
resides  in  one  competent  to  assert  their  rights.  8  (?a.,  6 ; 
51  Id.,  139;  55  Id.,  25;  61  Id.,  54;  65  Id.,  571 ;  66  /d, 
824 ;  Ford  et  al.  vs.  Cook  et  al,  73  Ga.,  215. 

But  the  defendants  deny  that  their  father  did,  as  trustee, 
hold  the  legal  title.  They  maintain  that  the  legal  title  to 
a  large  interest  in  this  land  (or  to  the  whole)  had  vested 
in  them  prior  to  October  1st,  1869,  the  date  of  their  father's 
sale  to  Marcy.  They  claim  that  such  title  to  a  large  in- 
terest so  vested  under  a  marriage  settlement  between  their 
mother,  the  late  Mrs.  A.  P.  Wetter,  and  her  first  husband, 
Charles  Arnold.  They  maintain  that  to  whatever  interest 
they  did  not  so  acquire  such  title,  they  did  acquire  the 
legal  title  by  virtue  of  the  aforesaid  2d  item  of  the  will  of 
Margaret  Telfair,  their  great  grandmother.  The  point  of 
time  at  which  they  claim  that  the  legal  title  to  any  or  all 
of  the  property  vested  in  them,  is  the  date  of  their  mother's 
death  in  1866. 

We  will  consider  separately  these  two  sources  of  their 
claim  to  such  title. 

The  said  marriage  settlement  is  m  evidence.  It  is  called 
an  "  indenture,"  being  a  contract  between  Charles  S.  Ar- 
nold and  his  wife,  Alberta,  and  Edward  Padelford,  as 
trustee.  Its  date  is  June  2, 1848.  It  recites  certain  in- 
terests which  she  held  in  this  and  other  property  before  the 
coverture ;  and  the  anten  iptial  intention  of  the  parties  that 
a  settlement  thereof  should  be  made  before  the  marriage, 
"in  trust  for  the  benefit  of  the  said"  wife, ''  and  upon  other 
trusts  and  for  other  uses."    It  proceeds  upon  consideration 
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of  "  the  love  and  affection  he  bears  to  his  said  wife,"  and 
of  the  said  antenuptial  intention,  and  in  fulfilment  of 
such  intent,  to  provide  the  settlement  so  intended.  It 
conveys  the  premises,  in  fee  simple,  to  said  Padelford 
upon  the  trusts  following : 

"In  trost  to  and  for  the  sole  and  separate  use,  benefit  and  behoof 
of  tho  said  Sarah  Alberta,  not  subject  to  the  debts  of  her  said  hus- 
band, for  and  during  the  term  of  her  natural  life ;  and  from  and  im- 
mediately after  her  death,  then  in  further  trust  to  and  for  the  use, 
benefit  and  behoof  of  the  said  Charles  Arnold,  during  the  term  of 
his  natural  life,  should  he  survive  her;  and  from  and  immediately 
after  the  death  of  su;;h  survivor,  then  to  such  child  or  children  of 
the  said  Sarah  Alberta,  as  she  may  leave  living  at  the  time  of  her 
death,  to  them  and  their  heirs  forever." 

Charles  Arnold  died  first,  leaving  his  widow  childless. 
She  married  Captain  Wetter  in  April,  1857,  and  died  in 
1866,  leaving  the  four  children  by  Wetter  above  named. 
Now  two  conflicting  constructions  of  this  settlement  are 
proposed.  The  plaintiffs  below  say  that  the  exigency, 
which  brought  this  settlement  into  existence  was  the  mar- 
riage between  Arnold  and  his  wife  and  the  possible  con- 
sequences thereof;  that  such  settlement  contemplated 
and  provided  for  the  incidents  of  that  marriage  only;  that 
in  so  far  as  it  makes  provision  for  Mrs.  Arnold's  children, 
it  means  her  children  by  Arnold  The  defendants  below 
insist  that  the  children  made  remaindermen  by  that  set- 
tlement are  Mrs.  Arnold's  children  by  any  marriage,  whe 
may  survive  her.  Being  such  themselves,  they  claim  that, 
by  the  statute  of  uses,  the  trust  in  Padelford  was  executed 
at  the  death  of  their  mother  (Arnold  being  dead) ;  and 
that  the  legal  title  in  remainder  then  vested  in  them,  as 
to  so  much  of  the  property  involved  in  the  present  suit 
as  she  owned  at  her  death.  They  introduced  evidence  to 
define  that  part. 

In  our  opinion,  from  the  face  of  this  settlement,  the  law 
presumes  that  the  possible  children  of  Mrs.  Arnold  by 
Charles  Arnold  were  the  remaindermen  provided  for  by 
it ;  and  that  when  he  died,  leaving  no  issue,  the  settlement 
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WRsfunctiM  officio.  Children  provided  for  in  a  marriage 
settlement,  where  there  are  not  words  to  indicate  affirma- 
tively a  diflFerent  import,  are  presumed  to  be  the  children 
of  the  marriage  which  gives  occasion  to  the  settlement. 

Here  are  no  contrary  words,  or  if  any,  so  weak  as  to  be 
easily  overcome.  The  words, "  such  survivor,"  upon  whose 
death  the  children  are  to  take,  obviously  refer  to  Charles 
Arnold.  What  was  to  occur  upon  her  death  had  previ- 
ously been  stated.  Nothing  is  said  about  her  surviving 
him.  The  contingency  of  his  surviving  her  is  expressly 
provided  for,  andimmodiately  after  occur  the  words,  '•»  upon 
the  death  of  such  survivor ;"  i,  6.,  one  so  surviving  as  already 
described,  who,  by  reason  of  survivorship,  took  a  life  estate. 
Mrs.  Arnold's  life  estate  was  not  the  result  of  survivorship. 
The  children,  who  could  take  in  remainder  from  and 
"immediately  after  the  death  of  such  survivor,"  who  had  by 
survivorship  enjoyed  a  life  estate,  must  have  been  %uch  as 
sprang  from  the  marriage  under  discussion.  That  this 
settlement  did  not  contemplate  provision  for  the  incidents 
of  other  marriages  is  also  at  least  intimated  by  the  fact 
that  the  settlement  does  not  undertake  to  extend  its  pro- 
tection over  her  separate  rights  amid  the  dangers  and 
exposures  of  future  marriages,  but  stops  with  securing  her 
life  estate  against  liability  "  to  the  debts  of  her  said  hus- 
band," Charles  Arnold. 

Upon  the  expiration  of  this  marriage  settlement  by  the 
death  of  Arnold,  the  entire  beneficial  interest  would  have 
reverted  to  Charles  Arnold-s  estate,  on  the  ground  that  he 
was  the  original  grantor,  were  it  not  for  the  peculiarities 
of  this  agreement.  By  its  terms,  he  recognizes  the  prop- 
erty as  having  been  absolutely  hers  before  the  marriage, 
and  admits  and  sets  up  the  antenuptial  agreement,  by 
which  he  was  to  derive,  as  his  interest,  the  life  estate  after 
her  death,  as  the  only  benefit  through  his  marital  union 
with  her.  It  is  evident  that  if  this  settlement  had  been 
made  before  the  marriage  (as  the  parties  intended  and, 
doubtless,  agreed  that  it  should  be),  she  would  have  occa- 
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pied  the  position  therein  of  the  original  grantor,  out  of 
whose  absolute  fee  the  less  estates  were  to  be  carved,  and 
unto  whom,  on  the  expiration  of  the  particular  estates,  the 
reversion  would  have  gone.  Equity  considers  that  done 
which  should  have  been  done;  and  this  settlement  recites 
that  the  said  Arnold  ''  desires  to  carry  out  said  intentions," 
alleged  to  have  been  antenuptial.  Under  such  a  state  of 
mutual  obligations  as  admitted  in  this  marriage  settle- 
ment, and  with  no  plain  slipulations  to  the  contrary,  we 
hold  that  the  husband  could  get  no  greater  rights  by  im- 
plication than  he  would  have  gotten  had  they  made  the 
antenuptial  settlement  which  they  agreed  to  make. 
Therefore  we  hold  that,  when  the  marriage  settlement 
became,  as  aioresoid^  functus  officio^  the  legal  title  in  fee 
simple  and  the  entire  equitable  interest  reverted  to  Mrs. 
Arnold.  On  her  intermarriage  with  Oapt.  Wetter,  in  1857 
or  1858,  without  a  property  contract,  his  marital  rights 
attached.  At  this  point  we  pause  in  tracing  the  title 
downwards,  to  consider  a  question  of  evidence. 

10.  To  May  term,  1858,  of  Chatham  superior  court,  a 
bill  was  filecl  in  favor  of  Oapt.  Wetter  and  wife  and  John 
C.  Frazier  v«.  The  Central  Railroad  and  Banking  Company 
of  Georgia  and  Thomas  Harden,  which  latter  defendant 
had,  by  decree  of  the  court,  in  1854,  at  the  instance  of 
said  Arnold,  and  wife,  been  duly  and  regularly  substituted 
for  Padelford,  as  trustee  under  said  settlement.  The  bill 
alleged  that  said  Wetter  and  wife  had  sold  to  said  Frazier 
certain  shares  in  the  stock  of  said  corporation,  which  shares 
were  the  proceeds  of  a  part  of  the  property  which  said 
Padelford,  as  trustee,  and  said  Harden,  as  his  successor, 
had  held  in  trust  under  the  said  marriage  settlement;  that 
said  company  refused  to  allow  said  shares  to  be  trans- 
ferred on  its  books  to  said  Frazier,  because  it  claimed 
that,  by  virtue  of  said  settlement,  Mrs.  Wetter  had  only  a 
life  testate  in  said  property,  and  the  remainder  would  go 
to  any  offspring  which  she,  at  her  death,  might  leave. 
The  complainants  in  said  bill  set  up  that,  at  the  death  of 
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said  Arnold,  in  1856,  without  issue  of  his  marriage,  the 
property  had  become  his  wife's  absolute  estate,  and  that, 
by  her  second  marriage,  it  had  passed  to  said  Wetter, 
Harden  pleaded  to  the  bill,  setting  up  and  exhibiting  said 
settlement,  alleging  his  trusteeship;  the  fact  that  the 
shares  in  question  had,  during  his  administration,  become 
a  part  of  the  trust  estate ;  and  further  alleging  that,  on 
January  23d,  1858,  Mrs.  Wetter  liad  given  birth  to  a  son, 
still  living,  known  by  the  [extraordinary]  name  of  Edward 
Josiah  Thomas  Alexander  Telfair  Peter  Carl  Augustus 
Long  Wetter,  which  son,  said  Harden  urged,  would,  if  he 
alone  should  surtive  his  mother,  be  entitled  to  the  whole 
of  said  property ;  or,  if  there  were  then  other  children  of 
her,  that  they  would  together  be  entitled  to  it  as  remain- 
dermen under  said  settlement.  Wherefore  he  plead  non- 
joinder of  this  son  as  a  party. 

Upon  this  plea,  Judge  William  B.  Fleming  rendered  a 
written  decision,  which  was  filed  February  11, 1859,  over- 
ruling said  plea,  and  holding  that  said  settlement  did  not 
provide  for  any  children  of  Mrs.  Arnold  unless  they  were 
bom  unto  Charles  Arnold;  and  that,  upon  bis  death  and 
failure  of  such  issue,  she  had  become  entitled  to  the  re- 
version in  fee. 

Upon  the  answers  of  said  Harden  and  of  the  Central 
Railroad  and  Banking  Company,  in  which  it  was  further 
insisted  that  she  was  not  entitled  to  the  property  beyond 
a  life  estate,  but  that,  by  said  settlement,  such  children  as 
she  might  leave  would  be  the  remaindermen,  a  verdict  was 
rendered  to  the  same  effect,  expressly  ascertaining  the  re- 
version in  fee  simple  to  be  in  Mrs.  Wetter,  from  the  death 
of  Arnold.  The  formal  decree  followed  the  verdict,  Feb- 
ruary 24,  1869. 

Now,  in  the  trial  of  the  present  cause  below,  and  as  oear- 
ingon  the  point  of  the  construction  of  said  marriage  settle- 
ment as  to  the  rights  of  Mrs.  Wetter's  children,  plaintiffs 
offered  the  entire  record  above  described,  as  evidence  of 
un  adjudication  thereof  against  the  defendants.    Defend- 
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ants  objected  that  they  were  not  parties  to  said  record, 
nor  bound  by  it.  The  court  admitted  the  record.  The 
9th  ground  of  the  motion  for  new  trial  rests  on  the  alleged 
error  of  this  ruling.  By  the  construction  which  we  have 
already  placed  on  the  settlement,  that  decree  was  right, 
and  did  not  injure  defendants.  If  improper  evidence,  it 
was  but  an  unnecessary  accumulation  on  a  point  already 
conclusively  established  by  the  settlement  itself,  which 
the  defendants  had  introduced  as  the  basis  of  their  claim. 
The  admission  of  illegal  evidence,  in  support  of  what  is 
conclusively  proved  by  evidence  which  the  objecting  party 
has  already  introduced,  is  no  ground  for  a  new  trial.  But 
whatever  right  or  claim  of  right  defendants  could  have 
through  that  settlement  was  represented  by  the  trustee, 
who,  according  to  their  theory,  held  the  legal  title  for 
them  In  that  aspect  of  the  matter,  the  adjudication  seems 
to  bind  them.     64  Oa.,  675;  68  M,  402. 

This  construction  of  the  marriage  settlement  disposes 
of  the  9th  ground  of  the  motion.  It  also  disposes  of  such 
complaint  as  has  been  made  against  the  charge  stated  in 
the  24th  ground,  because  the  court,  in  asserting  therein 
that  '•  the  title  to  the  whole  property  was  originall}-'  in 
Mrs.  Margaret  Telfair,"  discarded  the  claim  of  defendants 
to  have  received  title  to  some  interest  through  said  settle- 
ment. 

It  being  further  in  undisputed  proof  (introduced  by  de- 
fendants), that  on  May  13, 1859,  Captain  Wetter,  clothed 
as  he  was  with  the  whole  title,  as  husband  of  Mrs.  Wetter, 
conveyed  the  entire  property  to  said  Mrs.  Telfair,  and  the 
defendants  now  claiming  that  under  her  said  will  they  be- 
came invested  with  the  title,  there  could  bo  no  error  in 
the  charge  last  referred  to,  in  that  it  made  the  assertion 
aforesaid.  Thus  the  24th  ground  is  completely  adjudicated. 

The  40th  and  41st  grounds  are  refusals  of  the  court  to 
charge,  on  the  written  request  of  defendants,  a  construc- 
tion of  said  settlement  contrary  to  our  foregoing  interpre- 
tation.   Of  course  we  see  no  error  in  that. 


Digit 


ized  by  Google 


764  SUPREME  COURT  OF  GEORGIA. 

Knorr,  adminlstiator,  et  clL  va  Raymond  et  o7. 

11.  Thus  we  come  to  the  next  great  question  in  this  case. 
The  defendants  below  saj'^  that  whatever  interest  they  did 
not  get  under  the  settlement  [and  that  wo  see  now  is  the 
whole]  they  were  entitled  to  under  the  2d  item  of  said  will. 
Here  tliey  enjoy  the  advantage  of  a  conclusive  adjudica- 
tion of  this  court,  which  is  in  their  favor.  In  the  above 
cited  cause  of  Wetter^  trustee^  vs.  Walker^  62  Ga.,  142,  it  is 
held  that,  under  the  '^  designation  "  of  "  next  of  kin,"  etc., 
of  Sarah  Alberta  Wetter,  these,  her  children,  became  en- 
titled to  the  entire- beneficial  remainder  after  their  mother's 
death  This  is  conceded  as  their  right.  But  the  plaintiffs 
reply  to  that  good  paper  title,  their  presciiption  under  their 
deed  from  Captain  Wetter.  Defendants  essay  to  rebut  that 
by  pleading  their  minority.  Plaintiffs  surrebut  by  alleg- 
ing  that,  although  the  defendants,  the  owners  of  the  equit- 
able interest,  were  minors,  yet  that  their  father,  by  virtue 
of  the  will  and  the  law,  continued  to  hold  the  legal  title 
in  trust  for  them,  and,  therefore,  that  the  statute  ran  in 
favor  of  plaintiffs.  The  defendants  maintain  that,  at  the 
death  of  their  mother,  the  life  tenant,  the  trust  for  them 
became  executed  by  virtue  of  the  statute  of  uses  (27  of 
Henry  VIIL,  ch.  10),  and  that  the  legal  title  at  once 
vested  in  them.  Thus  arises  the  issue  of  law.  Under  that 
item  of  that  will,  did  said  trust  become  so  executed  at  the 
death  of  Mrs.  Wetter  as  to  vest  the  legal  title  in  her 
children  ? 

The  terms  of  said  item  are  as  follows : 

*'  I  devise  and  bequeath  to  Augustus  P.  Wetter,  the  husband  of  my 
granddaughter,  Sarah  Albei*ta  C.  T.  Wetter,  all  of  ray  property,  real 
and  personal,  ....  to  hold  in  trust  for  the  sole  and  sepa- 
rate use  of  my  said  granddaughter,  .  .  .  free  from  the  debts, 
.  .  .  etc.,  of  her  present  or  any  future  husband,  during  her  natural 
life.  In  further  trust,  to  convey  the  same,  during  the  natural  life  of 
the  said  Sarah,  •  .  .  from  time  to  time,  to  such  persons,  an<l  in 
such  portions,  and  on  such  considerations,  as  she  may  in  writing  re- 
quest. In  further  trust,  upon  her  decease,  to  make  such  disi>osition 
of  said  property  as  she  may,  by  any  writing  of  a  testamentary  char- 
acter, direct.  In  further  trust,  should  she  dio  intestate,  to  hold  said 
property  for  the  benefit  of  such  persons  as  may,  at  the  time  of  her 
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said  decease,  come  under  the  designation  of  her  next  of  kin  by  the 
statute  of  distributions  ot  that  time  in  force  in  the  state  of  Georgia," 

Mrs.  Wetter  died  in  1866,  these  four  children  then  sur- 
viving. 

The  statute  of  the  27th  Henry  VIII,  ch.,  10  was  en- 
acted in  hostility  to  all  trust  estates.  It  was  prompted  by 
a  feeling  of  discontent  at  the  numerous  inconveniences, 
which  often  worked  injury  and  injustice,  in  consequence 
of  the  legal  title  being  held  by  one,  while  the  beneficial 
interest  was  in  another.  Inconveniences  to  the  cestui  quo 
trust^i  to  the  trustee,  to  creditors,  to  legal  heirs,  to  pur- 
chasers, to  the  crown  in  cases  of  forfeiture — nil  such  were 
tenderly  considered,  as  is  more  particularly  and  learnedly 
set  forth  by  Lord  Cacon  in  his  '•  Reading  upon  the  Statute 
of  Uses,"  being  "  His  Double  Reading  to  the  Honorable 
Society  of  Gray's  Inn,  42  Elizabeth.''  But  more  especially 
was  this  statute  designed  to  defeat  the  contrivances  by 
which,  in  defiance  of  the  various  statutes  of  mortmain,  there 
continued  to  be  so  much  property  dedicated  to  ecclesiasti- 
cal establishments.  The  terms  of  that  statute  {i,  e.^  as  to 
the  body)  are  as  follows  : 

"  Where  any  person  or  persons,  stand  or  bo  seized,  or  any  time 
hereafter  shall  happen  to  bo  seized,  of  and  in  any  honors,  castles, 
manors,  lands,  tenements,  rents,  services,  reversions,  remainders,  or 
other  hereditaments,  to  the  use,  confidence  or  trust  of  any  other  per- 
son or  i)er8ons,  or  of  any  body  politic,  by  reason  of  any  bargain,  sale, 
feoffment,  fine,  recovery,  covenant,  contract,  agreement,  will  or  oth- 
erwise by  any  manner  of  means,  whatsoever  it  be,  in  every  cucli  case, 
all  and  every  such  person  and  i>erson8,  and  bodies  politic,  that  have 
or  hereafter  shall  have  any  such  use,  confidence,  or  trust  in  fee  simple, 
fee-tail,  for  term  of  life,  or  for  years,  or  otherwise,  or  any  use,  confi- 
dence, or  trust  in  remainder  or  reverter,  shall  from  henceforth  stand 
and  be  seized,  deemed  and  adjudged  in  lawful  seizin,  estato  and 
possession  of  and  in  the  same  honors,  castles,  manors,  lands,  tene- 
ments, rents,  services,  reversions,  remainders  and  hereditaments, 
with  their  appurtenances,  to  all  intents,  constructions  anl  puri)Oses 
of  law  of  and  in  such  like  estates  as  they  had,  or  shall  have  in  use. 
trustor  confidence,  of  or  in  the  same ;  and  the  estate,  title,  ri;;ht  and 
possession,  that  was  in  such  person  or  persons,  as  were  or  hereafter 
shall  be  seized  of  any  lands,  tenements  or  hereditaments,  to  the  use, 
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confidence,  or  tmst  of  any  such  person  or  persons,  or  of  any  body 
politic,  shall  bo  from  henceforth  clearly  deemed  and  adjudged  to  be 
in  him,  or  them,  that  have  or  hereafter  shall  have  any  sucJi  use,  con- 
fidence or  trust,  after  such  quality,  manner,  form  and  condition,  as 
they  had  before  in  or  to  the  use,  confidence  or  trust  that  was  in 
them." 

Now,  it  has  been  repeatedly  said  that  this  statute  of 
uses  is  in  force  in  Georgia.     54  Ga,^  233 ;  57  7J.,  159. 

But  that  can  be  true  in  only  a  qualified  sense.  If  that 
law  were  in  force,  in  all  its  terms,  there  could  stand  no 
trust  estate  for  any  existing  and  ascertained  beneficiary. 
The  moment  any  arrangement  was  made,  whereby  any 
ascertained  person  was  to  enjoy  the  benefit,  while  another 
was  to  hold  the  legal  title  for  him,  eo  instanti  the  use 
would  be  executed,  the  trustee  would  lose  all  title  and 
right  in  the  premises,  and  the  usee  (if  allowed  by  law  to 
hold  property)  would  be  clothed  with  the  legal  title  and 
all  its  incidents  and  consequences.  But  the  court  of  chan- 
cery in  England,  which  was  always  the  nursing  mother  of 
trust  estates,  promptly  put  upon  this  statute  a  construction 
which  deprived  it  of  much  of  the  force  and  effect  which 
its  authors  intended.  Among  other  limitations  put  on  it, 
it  was  held  to  apply  to  passive  trusts  only,  in  which  the 
trustee  had  nothing  to  do  but  to  hold  the  title  and  let  the 
beneficiary  enjoy  the  use.  But  wherever  there  was  some- 
thing still  to  be  done  by  the  trustee,  the  statute  was  held 
not  to  apply.  In  the  former  cases,  the  trusts  were  denom- 
inated, by  the  courts  and  lawyers,  "  executed."  In  the 
latter,  they  were  called  "  executory."  Such,  then,  was  the 
force  of  the  terms  "  executed"  and  "  executory,"  that  the 
former  always  implied  the  legal  title  to  be  passed  out  of 
the  trustee. 

The  statute  of  uses,  as  construed  by  the  English  court  of 
chancery,  has  been  held  to  be  in  force  here  The  terms  "ex- 
ecuted"  and  "executory"  have  commonly  been  used  in 
law  parlance  as  meaning  and  implying  the  same  as  above; 
i.  ^.,  "  executed  "  meant  that  the  trustee  had  nothing  to 
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doj  but  all  was  done  which  devolved  on  him  for  the  pur- 
poses of  the  trust ;  and  it  implied,  as  a  consequence,  that 
the  legal  title  had  passed  into  the  cestui  que  use;  wliile 
"  executory "  meant  ihe  contrary  state  of  facts,  and  im- 
plied the  contrary  consequence.  We  think  it  will  here- 
after appear  that  those  terms  in  the  Code,  while  descrip- 
tive of  the  same  state  of  facts  as  to  the  duties  of  the 
trustee,  and  therefore  meaning  the  same  as  formerly,  do 
not  imply  always  the  same  conseouences  as  to  the  posi- 
tion of  the  legal  title. 

The  statute  of  uses,  as  above  construed,  has  been  re- 
peatedly applied  by  this  court  so  as  to  declare  trusts  exe- 
cuted and  the  legal  title  vested  in  the  cestui  que  trust. 
In  a  number  of  these  cases,  the  cestui  que  trust  was  a 
minor  at  the  point  of  time  when  such  execution  of  the 
trust  was  held  to  have  occurred.  Jordan  vs.  Thornton  et 
al,7  0a.,Bn\  Pope  <&  Wife  vs.  Tucker,  23  Oa,,  484; 
BoTvmanj  ex^rand  trustee,  vs.  Long,  26  Oa,  142  ;  Walker 
vs.  Watson,  32  Ga.,  264;  Milledge  vs.  Bryan,  49  Oa,,397; 
etc.  In  Milledge  vs.  Bryan,  Mary  Milledge  made  a 
trust  deed,  February  16, 1853,  to  trustees  upon  divers  trusts; 
*'  And  in  case  the  said  party  of  the  first  part  should  die 
intestate,  then  to  hold  the  same  for  Catherine  Milledge, 
wife  of  John,  and  for  the  cliildren  of  the  said  John  and  his 
said  wife,  living  at  the  death  of  said  party  of  the  first  part." 
Qazaway  L.  Milledge,  the  plaintiff  in  the  case,  was  a  child 
of  that  marriage,  and  was  nearly  eight  years  old  when 
Mary  Milledge  died  intestate  ;  i.  e.,  September  28,  1856. 
He  and  three  other  children,  younger,  then  in  life,  were 
held  to  be  co-tenants  with  their  said  mother  in  the  undi- 
vided property;  and  the  legal  title  to  his  share  (one-fifth) 
was  held  to  have  vested  in  him  at  the  death  of  Mary  Mil- 
ledge. In  Askew  vs.  Patterson  et  al,  53  Oa.,  209,  by  two 
trust  deeds,  dated  respectively  in  June  and  in  July,  1854, 
property  was  conveyed  to  a  trustee,  "  in  trust  to  and  for 
the  sole  and  separate  use  of  Mrs.  Marion  Patterson,'  for 
her  natural  life,  and,  after  her  deaths  in  trust  for  such  child 
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or  children  as  she  may  then  have  living.  Mrs.  Patterson 
died  April,  1865.  The  plaintiffs  were  the  children  of  her, 
surviving  her,  and  minors  at  her  death.  The  court  below 
expressly  applied  the  ruling  in  Milledge  vs.  Bryan  to  the 
case,  and  held  that  the  legal  title  in  remainder  vested  in 
these  minors  on  the  death  of  their  mother.  But  that  judg- 
ment was  unanimously  reversed  by  this  court.  The  court 
held,  (hat  the  legal  title  did  not  pass  out  of  the  trustee 
into  these  minors,  but  that  the  trust  estate  for  their  benefit 
survived  until  their  m^ority,  and  accordingly  sustained 
the  appointment  by  the  chancellor  of  a  successor  to  the 
deceased  trustee,  and  the  sale  of  the  land  through  him  to 
strangers.  The  case  was  conceded  to  bo  (as  to  this  ques- 
tion) like  Milledge  vs.  Bryan  in  all  points  but  one.  In 
both  cases,  it  remained  uncertain  until  the  death  of  the 
life  tenant  in  trust,  who  would  be  the  children  then  living, 
and  so  entitled.  The  remainders,  so  contingent,  could  not 
vest,  even  as  to  the  use,  until  her  death  rendered  certain 
the  beneficiaries.  But  in  the  first  case,  the  beneficial  and 
legal  title  were  held  to  vest  in  infants  at  the  mother's  death, 
and  in  the  latter  the  legal  title  was  held  not  to  so  vest  in 
the  same  sort  of  persons.  The  earlier  of  these  decisions 
was  rendered  at  the  July  term,  1873;  the  later  at  July 
term,  1874, — Justices  Warner,  McCay  andTrippe  consti- 
tuting the  court,  and  presiding  in  each  case.  The  only 
ground  of  distinction  between  the  cases  which  the  learned 
Chief  Justice,  in  the  opinion,  claims  to  perceive  is,  that 
the  life  tenant  in  trust  died  in  Milledge's  case  before  the 
Code,  and  in  Askew's  after  it. 

Now,  in  the  case  at  bar,  we  have  the  same  facts.  Mrs. 
Telfair's  will,  creating  the  trust,  antedates  the  Code,  and 
Mrs.  Wetter,  the  life  tenant,  dies  after  the  Code. 

The  earliest  Code  contained  the  section  (which  in  the 
latest  is  §2306)  providing  r  "  Trust  estates  may  be  created 
for  the  benefit  of  any  female  or  minor,  or  person  non  com- 
pos mentis?^  The  2313th  section  (Code  of  1882)  defines 
the  terms  "  executed  "  and  "  executory  "  as  follows :  "  In 
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the  former,  everything  has  been  done  by  the  trustee  re- 
quired to  secure  the  property,  or  to  render  certain  the  in- 
terest of  the  beneficiaries,  and  all  that  remains  for  him 
to  do  is  to  preserve  the  property  and  execute  the  benefi- 
cial purposes  In  executory  trusts,  something  remains  to 
be  done  by  the  trustee,  either  to  secure  the  property,  to 
ascertain  the  objects  of  the  trust,  or  to  distribute  accord- 
ing to  a  specified  mode,  or  some  other  act,  to  do  which  re- 
quires him  to  retain  the  legal  estate."  The  following  sec- 
tion declares  that,  "  In  an  executed  trust  for  the  benefit  of 
a  person  capable  of  taking  and  managing  property  in  his 
own  right,  the  legal  title  is  merged  immediately  into  the 
equitable  interest,  and  the  perfect  title  vests  in  the  bene- 
ficiary according  to  the  terms  and  limitations  of  the  trust." 
Here  is  a  legislative  declaration  that,  even  under  such 
circumstances  as  antecedently  would  have  occasioned  a 
trust  to  be  called  executed ;  i.  e.,  in  a  case  where,  according 
to  the  terms  of  the  creation  of  the  trust,  ''  everything  has 
been  done  by  the  trustee,  required  to  secure  the  property 
or  to  render  certain  the  interest  of  the  beneficiaries,  and 
all  that  remains  for  him  to  do  is  to  preserve  the  property, 
and  execute  the  beneficial  purposes,"  still  the  legal  title 
shall  not  pass  to  the  beneficiary,  unless  he  be  a  party 
capable  of  both  taking  and  managing  property  in  his  own 
right.  Thus,  in  Georgia,  the  statute  of  uses  is  again  modi- 
fied. It  is  here  established  that  the  ''  all  that  remains  to 
be  done,"  even  in  an  executed  trust,  to-wit,  ''to  preserve 
the  property  and  to  execute  the  beneficial  purposes,"  is 
in  certain  cases  a  suflScient  remainder  of  duties,  and  con- 
sequent rights,  in  the  trustee  to  prevent  the  legal  title 
from  passing  out  of  him.  That  remainder  of  duties  is  so 
suflBcient,  whenever  the  beneficiary,  by  reason  of  minority, 
or  from  being  non  compos^  cannot  himself  so  manage  his 
property  as  is  needful  to  its  due  preservation  and  to  the 
^'execution"  (i.  e.,  fulfilment)  of  its  beneficial  purposes. 
In  such  cases,  since  the  beneficiary  cannot  so  preserve  the 
proi)erty  and  execute  the  purposes — cannot  legally  admin- 
v  78-60 
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ister  the  estate — somebody  must  do  it  for  liim.  That  some- 
body may  as  well  be  the  original  trustee,  or  a  duly  ap- 
pointed successor  in  the  trust,  as  a  fiduciary  called  by 
some  other  name.  As  a  matter  of  legislative  policy,  it  has 
been  determined  that  in  such  a  case  the  title  and  control 
of  the  property  shall  not,  by  operation  of  law,  pass  out  of 
the  trustee  into  such  incapable  beneficiary.  This  expla- 
nation seems  to  reconcile  the  apparently  inconsistent  lan- 
guage of  sections  2313  and  2314.  The  term,  ^^  executed 
trust,"  in  those  sections  describes  the  same  state  of  facts, 
as  to  the  duties  of  the  trustee,  which  it  described  before 
the  Code,  but  it  does  not  necessarily  imply  the  extinction 
of  the  trustee's  title. 

If  these  principles  of  the  Code  are  to  bo  applied  to  the 
case  at  bar,  then,  owing  to  the  minority  of  the  Wetter  chil- 
dren in  1866,  when  their  mother  died,  the  legal  title  did 
not  pass  to  them  then,  but  remained  in  Captain  Wetter 
as  their  trustee.  But  it  is  said  that  subsequent  law  ought 
not  to  be  applied  to  the  determination  of  questions  aris- 
ing under  a  will  made  before  its  enactment.  It  would  be 
a  sufficient  reply  to  this  to  say,  that  in  Askew  vs.  Patter- 
son et  al.j  upon  the  question  directly  made,  this  court  did 
distinctly  and  unanimously  decide  that  such  a  controversy 
was  to  be  affected  by  the  Code,  and  did  adjudicate  it  ac- 
cordingly. That  settled  the  law.  We  have  been  asked  to 
review  that  decision.  Wo  did  not  refuse  to  hear  argument- 
ative attacks  upon  it.  Wo  aro  satisfied,  however,  to  fol- 
low the  maxim  stare  decisis. 

A  brief  unfolding  of  the  principles  on  which  that  de- 
cision seems  to  rest  may  not  be  idle.  To  ascertain  the 
meaning  of  contracts,  wills,  etc.,  they  ought  to  be  con 
strued  or  interpreted  by  the  law  in  force  at  the  time  of 
their  making.  Otherwise  the  real  intent  of  the  parties, 
however  legal  and  laudable  at  first  and  at  the  time  of  the 
construction,  may  be  defeated.  But  whether  or  not  a 
trust  should,  at  a  certain  time,  or  upon  a  certain  event,  be 
held,  under  the  statute  of  uses,  to  be  so  executed  as  to 


Digit 


ized  by  Google 


SEPTEMBER  TERM,  1884.  771 

Knorr,  admlnistiator,  ct  al.  vs.  Raymond  el  al. 

pass  the  legal  title  from  the  trustee  to  the  cestui  que  trusty 
was  never  made  to  depend  on  whether  or  not  the  parties 
to  the  contract,  or  the  grantor,  or  testator,  intended  such  a 
result.  The  execution  of  the  trust  was  a  result  which  the 
statute  forced  on  the  parties  nolens  volens.  When  that 
statute  was  enacted,  it  operated  eo  instanti  upon  trusts 
already  existing,  as  well  as  upon  future  ones.  No  matter 
by  what  words  of  unmistakable  import  the  creator  of  the 
trust,  before  or  after  the  act,  had  declared  his  determina- 
tion that  the  trustee  should  continue  to  hold  the  legal  title,, 
the  statute  declared,  on  grounds  of  public  policy  and  with 
the  sovereign  voice,  that  he  should  hold  it  no  longer.  As 
limited  in  its  eflFect  by  the  court  of  chancery,  all  that  the 
statute  asked  was,  is  there,  in  fact,  any  further  need  of  the 
trustee  to  hold  the  title — ^!ias  he  any  active  duties  to  per- 
form in  securing  the  property  or  ascertaining  the  persona 
and  rights  of  the  beneficiaries  ?  It  was  not,  strictly  speak- 
ing, a  rule  of  construction  or  interpretation.  It  was  a 
rule  of  prohibition  against  a  certain  state  of  things,  by 
whomever  and  however  established,  and  a  legislative  fix- 
ing of  the  consequences  regardless  of  intention. 

This  prohibitory  effect  and  this  affixing  of  results  was 
enforced  as  well  in  the  cases  of  minors  and  lunatics  as  of 
persons  sui  juris  and  in  possession  of  all  their  faculties. 
Then  no  trust  estate,  in  such  subject-matter  as  the  statute 
covered,  for  the  use  of  an  ascertained  minor,  could  stand 
as  such.  The  very  act  by  which  they  were  made  trans- 
muted them  into  something  different.  The  legal  title 
went  immediately  into  the  minor,  and  the  trustee  was  a. 
mere  conduit,  not  even  able,  as  by  friction,  to  detain  the 
gliding  title  a  single  moment  in  its  passage  His  very 
election  rendered  Yiixafunctum  officio. 

Now  let  us  state  the  case  of  Milledge  vs.  Bryan.    Mary 
Mi  Hedge,  in  1863,  created  a  trust  estate  for  the  benefit  or 
Qazaway  Milledge,  if  he  should  be  living  at  his  mother's 
death     Till  she  died,  it  being  unascertained  that  Gazaway 
would  be  the  beneficiary,  the  trustee  had  something  to  do* 
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to  "  ascertain  the  interest  of  the  beneficiary."  For  that 
reason  only  the  law  allowed  the  trustee  to  keep  the  title 
in  remainder — tolerated  th6  ti*ust  estate  ordained  by  Mary 
Milledge  in  trust  for  all  the  purposes  taken  together.  But 
the  life  tenant  died.  Gazaway  manifestly  appeared  the 
intended  beneficiary  in  remainder.  There  remained  no 
•duty  on  the  trustee  "to  ascertain  his  rights."  On  that 
^ground  alone  the  law  seized  the  legal  title  which  had 
thitherto  resided  in  the  trustee  and  passed  it  with  more 
than  electric  speed  to  Gazaway.  Thus  that  legally  ab- 
horred condition  of  things — a  trust  estate  with  no  active 
duties  for  the  trustee — was  prevented  from  coming  into  ex- 
istence, or  expired  in  its  birth.  True,  Gazaway  was  then  a 
minor.  But  trusts  for  minors  were  no  favored  exceptions 
from  the  stern  prohibition  of  the  statute  of  uses. 

Now  what  prevented  a  trust  estate  for  Gazaway  Mil- 
ledge  coming  into  being  and  surviving  the  throes  of  its 
birth?  Was  it  the  work  of  construction,  in  ascertaining 
that  Mrs.  Mary  Milledge  so  intended?  No.  She  had  cre- 
ated the  trust  and  expressed  her  purpose  as  to  who  should 
get  the  benefit  of  it,  and  when.  To  ascertain  all  these 
matters  of  intention,  her  deed  was  construed  with  care- 
ful regard  to  the  law  in  force  when  she  made  it,  and  her 
real  intention  about  these  lawful  designs  was  sacredly  re- 
garded. But  how  long  that  intermediate  and  provisional 
and  subordinate  state  of  things,  which  she  brought  into 
existence  without  ordaining  its  period  of  duration,  should 
continue,  the  law  of  its  own  supremacy  determined  for 
her.  What  law?  The  law  in  force  at  the  time  when  the 
thing  forbidden  by  it  would  have  sprung  into  existence. 

State  now  Askew's  case:  In  1854,  a  trust  estate  was 
created  for  one  for  life,  and,  at  Tier  death,  for  persons  to  be 
ascertained  then.  The  law  allowed  the  trust  estate  to 
istand  till  the  life  tenant's  death,  because,  among  other 
duties,  the  trustee  had  to  ascertain  the  beneficiaries  in  re- 
mainder, which  could  not  be  done  while  she  lived.  She 
died  in  1865,  and  the  beneficiaries  stood  ascertained.    All 
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the  work  of  coastruction  was  done  by  the  law  in  force 
when  the  deed  was  made,  to  find  out  its  beneficial  pur- 
poses. Why  was  the  trust  estate  here  not  instantly  ter- 
minated and  the  legal  title  passed  to  the  beneficiaries  ? 
The  beneficiaries  were  minors.  There  was  then  no  law  ex- 
isting in  Georgia  forbidding  a  trust  estate  for  a  minor  to 
come  into  existence.  By  express  provision  of  the  Code, 
such  trust  estates  might  be  "created."  What  does  that 
mean?  Merely  that  by  the  form  of  granting  to  a  trustee 
for  a  minor,  the  minor  can  take  the  benefit  ?  Clearly  not. 
That  could  always  be.  The  statute  of  uses  did  not  hinder 
that.  But  the  meaning  of  the  Code  is,  that  that  state  of 
things,  in  which  one  holds  the  legal  title  to  secured  prop- 
erty for  the  use  and  benefit  of  an  ascertained  minor,  is  no 
longer  contrary  to  the  policy  of  the  state  of  Georgia  ;  no 
longer  forbidden  to  bo  created  or  to  stay  in  existence,  but 
is  expressly  favored,  on  the  reasonable  ground  that  such 
beneficiaries  are  not  "  capable  of  mr^naging  property  in 
their  own  right,"  and  therefore  need  the  protection  which 
such  an  arrangemi^nt  may  afford.  Code,  §§2306  and  2314. 
So,  whether  the  trust  were  declared  to  be,  by  operation  of 
law,  terminated  or  not,  in  each  case,  the  result  is  due  to 
the  law  of  force  at  the  time  when  it  is  claimed  to  be  ter- 
minated. Of  course,  this  is  on  the  supposition  that  the 
grant  of  the  legal  estate  to  the  trustee  does  not,  by  its 
terms,  fix  an  earlier  limit  to  his  title.  Certainly  he  can  never 
take  more  than  is  granted  to  him.  The  will  of  Mrs.  Tel- 
fair expressly  authorizes  and  charges  Captain  Wetter,  as 
trustee,  "  to  hold  for  the  benefit "  of  the  next  of  kin.  She 
does  not  direct  when  he  shall  cease  to  hold.  He  holds 
till  some  law  of  force  comes  in  and  puts  an  end  to  his 
holding.  Upon  majority  of  a  beneficiary,  the  statute  of 
uses,  having  kept  quiet  pending  the  niinority  made  excep- 
tional by  the  Code,  comes  to  the  front,  and  sternly  trans- 
mutes the  trust  estate,  as  to  such  beneficiary,  into  a  legal 
remainder. 

Certainly  the  legislature,  so  long  as  not  violating  vested 
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rights,  can  provide,  from  time  to  time,  how  the  pro;^orty 
interests  of  minors  are  to  be  protected  and  preserved  for 
them.  Of  this  nature,  we  esteem  these  provisions  of  the 
Code  to  be,  so  far  as  they  bear  on  the  question  of  the  time 
when  the  legal  title  sheltered  in  a  trustee  shall  be,  by  law, 
wrested  from  him  and  delivered  to  the  minor  beneficiary. 

We  conclude,  therefore,  that  the  legal  title  to  the  prem- 
ises in  dispute,  at  and  after  the  death  of  Mrs.  Wetter,  re- 
mained in  Oapt.  Wetter.  Consequently,  time  would  run 
against  his  cestuis  que  trust  during  possession  adverse  to 
him. 

This  point  determined  disposes  of  the  18th,  23d  and  25th 
grounds  for  new  trial,  in  which  error  is  alleged  against  in- 
structions by  the  court  in  accord  with  our  foregoing  viows. 
It  also  disposes  of  the  2Sth,  29th  and  30th  grounds,  which 
complain  of  the  refusal  to  charge  contrary  propositions. 

12.  The  court  instructed  the  jury  that  Oapt.  Wetter 
was  not  estopped  by  the  deed,  which,  as  an  individual,  he 
made  to  Marcy,  from  bringing  suit  against  him  as  trustee  ; 
and  that  prescription  was  not  prevented  by  any  such  es- 
toppel from  running  in  favor  of  Marcy,  if  in  possession. 
Complaint  is  made  in  the  16th  and  27th  grounds  of  this 
charge  and  of  the  refusal  to  charge  to  the  contrary.  We 
see  no  error  here.  3  Kell?/^  2oG^  262,  204  ;  10  Ga.,  861 ;  55 
My  27;  57  Id.,  425. 

13.  Finally,  defendants  insisted  that  the  evidence  estab- 
lished that  Marcy  bought  with  such  notice  of  the  trust,  that 
he  could  get  no  good  title  by  his  deed  or  by  prescrip- 
tion under  it.  The  evidence  of  notice  they  find,  first,  in 
the  fact  that  in  a  certain  written  agreement  between  Marcy 
and  Oapt.  Wetter,  executed  on  the  same  day  with  said 
deed,  the  premises  in  dispute  are  described  as  follows: 
"  One  undivided  half  of  a  tract  of  land,  four  miles  from 
Savannah,  of  four  hundred  and  seventy  acres,  now  owned 
by  me,  and  formerly  belonging  to  the  family  of  my  de- 
ceased wife,  said  land  to  be  in  fee  simple  and  free  from 
all  incumbrances."  Next,  in  the  deed  from  Wetter  to 
Marcy,  the  premises  are  said  to  be  a  part  of  a  plantation 


Digitized  by  VjOOQ IC 


SEPTEMBER  TERM,  1884.  776 

Knorr,  administrator,  et  al.  v$.  Raymond  et  aL 

known  as  the  Sharon  place,  "  formerly  owned  by  Barak 
and  William  Gibbons."  It  further  appears  that  the  grants, 
deeds  and  wills,  by  which  the  title  is  traced  through  said 
Gibbonses  and  through  '*the  family  of  Mrs.  Wetter,"  down 
to  defendants,  were  at  October  1,  1869,  all  duly  recorded 
in  the  proper  oflBces  in  Chatham  county.  Defendants  urge 
that  the  aforecited  recitals  amounted  to  actual  notice. 
They  further  urge  that  such  records  worked  constructive 
notice.  They  insist  that  either  of  these  classes  of  notice 
would  defeat  Marcy's  claim  of  equity  as  a  purchaser  with- 
out notice,  and  also  prevent  his  acquiring  prescriptive  title. 
We  see  in  all  this  no  evidence  of  actual  notice.  The  charge 
fastened  on  Marcy  constructive  notice  predicated  on  the 
records.  It  instructed  the  jury  that  constructive  notice 
would  prevent  Marcy  from  getting  title  by  his  deed,  but 
would  not  defeat  prescription,  and  that  the  notice  to  eflFect 
that  must  be  such  actual  notice  as  made  it  a  moral  fraud 
in  Marcy  to  buy  and  set  up  title.  The  defendants  com- 
plain at  the  charges  and  refusals  to  charge  on  the  question 
of  notice.  We  see  no  fault  in  them  as  against  defendants. 
44  Ga.^  274, 276.  True,  the  judge  told  the  jury  that  there 
was  no  evidence  of  such  actual  notice  as  implied  fraud. 
If  we  saw  any  such  evidence  in  the  record,  we  would  hold 
that  he  erred  in  not  submitting  that  as  a  question  fpr  the 
jury.  But  we  see  none.  44  Oa,^  645 ;  50  Zi.,  631 ;  58 
Id.,  427. 

After  carefully  considering  all  the  evidence  and  all  the 
points  presented  in  this  case,  we  conclude  that  the  court 
below  was  authorized  to  make  the  assumption,  which  it 
did  make,  and  which  is  in  several  grounds  complained  of, 
that  the  only  question  of  fact  in  the  case  was,  whether 
plaintiffs  had  had  seven  years'  continuous,  adverse  posses- 
fcion  before  they  were  ousted.  On  that  question  the  in- 
structions were  right,  and  involved  only  the  plainest  prin- 
ciples. The  verdict  followed  the  charge,  and  is  sustained 
by  the  evidence.  Let  the  judgment  of  the  court  below 
be  affirmed. 

Judgment  affirmed. 
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EwiNG  &  Gaines  vs.  Trippe  et  at 

Where  a  note  is  given  in  the  name  of  a  firm  by  one  of  the  members, 
after  dissolution,  to  one  who  extends  credit  to  the  Arm  and  who 
has  had  no  notice  of  such  dissolution,  and  where  no  notice  of  any 
kind  has  been  given,  such  note  binds  the  firm,  notwithstanding 
the  dissolution. 

(a  )  The  notice  which  a  creditor  must  have  is  actual.  The  world 
would  bo  bound  by  such  notice  as  a  publication  in  a  public  gazette. 

(&.)  The  retirement  of  a  dormant  partner  must  be  made  known  to 
all  who  had  knowledge  of  his  connection  with  the  firm. 

(c.)  The  verdict  was  demanded  by  the  evidence,  and  the  grant  of  a 
•new  trial  was  error. 
December  2, 18S4. 

Partnership.  Promissory  Notes.  Notice.  Verdict 
Before  Judge  Fain.  Bartow  Superior  Court.  January 
Adjourned  Term,  1884. 

Reported  in  the  decision. 

John  W.  Akin,  for  plaintiflFs  in  error. 

M.  R.  Stansell,  for  defendants. 

Blandford,  Justice. 

The  plaintiffs  in  error  brought  their  action  against  the 
defendants  in  error  on  a  promissory  note,  dated  January 
26th,  1882,  and  due  February  14th,  1882,  for  the  sum  of 
$280,  payable  to  plaintiffs,  which  was  signed  in  the  firm 
name  of  W.  M.  Trippe  &  Co.  Trippe  and  Davis  pleaded 
to  this  action  that,  in  April,  1881,  Tripp  3  sold  out  his 
interest  in  the  firm  to  Whitehead  and  Davis,  the  other 
two  members  of  the  firm,  and  that  the  partnership  was 
thereby  dissolved;  that  in  June,  1881,  Davis  sold  out  to 
Whitehead  and  retired  from  the  firm.  It  was  shown  on 
the  trial  that  no  notice  of  the  dissolution,  either  public  or 
private,  was  given,  nor  did  plaintiffs  have  any  actual  notice 
of  the  same ;  that  plaintiffs  had  never  heard  of  the  dis- 
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solution.  The  plaintiffs  offered  to  prove  that  the  consider- 
ation of  the  note  was  for  goods  sold  the  firm  before  its  dis- 
solution. This  testimony  was  rejected  by  the  court  upon 
objection  by  defendants,  but  the  plaintiffs  filed  no  excep- 
tions to  this  ruling  by  the  court,  and  consequently,  however 
erroneous  the  ruling,  this  court  cannot  consider  it.  With 
this  testimony  in,  we  think  a  verdict  for  the  plaintiffs  was 
inevitable. 

The  jury,  under  the  facts,  rendered  a  verdict  for  the 
plaintiffs.  Defendants  moved  the  court  for  a  new  trial, 
which  was  granted,  and  this  is  the  error  complained  of.  So 
that  the  only  question  is,  did  the  evidence  admitted  com- 
pel the  verdict?  If  so,  the  court  erred  in  granting  the 
new  trial,  and  this  dei)ends  upon  the  law  as  applicable  to 
the  facts  of  this  case.  The  question  is  this :  where  a  note 
is  given  in  (he  firm  name  by  a  member  of  the  firm,  after 
dissolution,  to  one  who  extends  credit  to  the  firm,  who  has 
no  notice  of  such  dissolution,  and  where  no  notice  of  any 
kind  of  the  dissolution  was  given,  does  it  bind  the  mem- 
bers of  the  firm,  notwithstanding  the  dissolution  ? 

"The  dissolution  of  a  partnership  by  tho  retiring  of  an 
ostensible  partner  must  be  made  known  to  creditors  and 
to  the  world.  By  the  retiring  of  a  dormant  partner,  it 
must  be  made  known  to  all  who  had  knowledge  of  his 
connection  with  the  firm."  Code,  §1895.  The  notice 
which  a  creditor  has  to  have  is  actual.  See  30  Ga ,  691. 
The  world  would  be  bound  by  such  notice  as  a  publication 
in  a  public  gazette  The  Code  declares  that  the  dissolu- 
tion must  be  made  known  to  the  world.  Why  ?  Simply 
because  when  a  partnership  has  once  existed,  the  presump- 
tion is  that  it  still  exists  until  its  dissolution  is  made 
known,  and,  until  this  is  done,  the  public  have  the  right 
to  presume  on  its  continued  existence,  and  when  a  former 
member  contracts  a  debt  in  its  name,  to  allow  a  retired 
member  to  escape  liability  from  its  payment  would  be  to 
allow  the  perpetration  of  a  fraud.  Where  one  person  allows 
another  to  use  bis  name  in  any  business,  he  is  estopped 
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from  denying  his  authority,  and  until  notice  of  a  dissolu- 
tion of  a  firm  is  ^ven,  the  public,  who  has  no  such  knowl- 
edge, may  treat  the  firm  as  in  existence,  and  a  note  given 
by  one  member  of  such  firm  is  binding  upon  all  the  other 
members,  notwithstanding  such  dissolution.  If  a  partner- 
ship  is  dissolved,  and  one  or  more  of  the  known  members 
retires  from  the  firm,  until  the  dissolution  is  duly  notified, 
the  power  of  each  to  bind  the  rest  remains  in  full  force; 
as  between  the  partners  themselves,  such  dissolution  is  a 
revocation  of  the  authority  of  each  to  act  for  the  others. 
1  Lindley  on  Part.,  407;  1  Brock.,  33;  28  Iowa,  633 ;  11 
B.  Mon  ,118;  24  Vt.,  278;  25  Qrat.,  322;  G7  111.,  106;  68 
N.  Y.,  314;  8  Ind.,  215;  69  Pa,  St.,  185 ;  0  Johns.,  144; 
16  B.  Mon  ,  355 ;  28  Ala.,  ii89. 

Again,  it  is  stated  that,  if  a  known  partner  retires,  and 
no  notice  is  given,  he  will  be  liable  in  respect  to  a  promis- 
sory note  made  since  his  retirement  by  his  late  partner, 
even  though  the  plaintiff  had  no  dealings  with  the  firm 
before  the  making  of  the  note.  1  Lindley  on  Part.,  407; 
3  Esp.,  248 ;  2  Stark.,  290 ;  2  Chitty,  120 ;  2  C.  &  P.,  104. 
It  would  seem  from  these  authorities  that  the  verdict  of 
the  jury  was  demanded  by  the  evidence  in  this  case.  When 
this  is  the  case,  a  new  trial  should  not  be  granted. 

Judgment  reverjjed. 


KUPPERMAN    vs.    BUCKHOLTS. 

Where  the  head  of  a  family  had  an  exemption  set  apart  to  him  mider 
^2040  of  the  Code,  and  subsequently  rented  land  and  used  the 
property  so  exempted  in  making  a  crop,  the  crop  thus  made,  after 
paying  the  rent,  would  not  be  subject  to  the  prior  debts  of  the  head 
of  the  family,  although  there  may  have  been  an  increase  in  the 
amount  of  such  crop  over  the  amount  of  the  exemption  used  in 
making  it,  and  although  tho  debtor  may  have  worked  and  managed 
for  his  family  in  making  such  increase. 

(b.)  It  is  not  decided  that,  if  the  head  of  a  family  has  property  in  his 
own  individual  right,  whether  real  or  personal,  wherewith,  in  oon- 
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junction  with  that  exempted,  he  makes  increase  in  the  shape  of 
other  property,  justice  and  equity  might  not  require  that  a  i)ortion 
thereof  should  go  to  his  creditors. 
November  11, 18S4. 

Homestead.  Debtor  and  Creditor.  Before  Judge  Sim- 
mons.    Houston  Superior  Court.     April  Term,  1884. 

AJl./a,  in  favor  of  William  Kupferman  against  Joseph 
Buckholts  was  levied  on  one  mule,  2,000  pounds  of  fodder, 
200  bushels  of  corn,  400  bushels  of  cotton  seed  and  one 
bale  of  cotton.  Buckholts,  as  head  of  a  family,  inter- 
posed a  claim  thereto,  alleging  that  it  was  exempted  prop- 
erty. -  Plaintiff  tendered  issue,  alleging  that  the  property 
levied  on  was  made  on  land  rented  in  1883  by  defendant, 
and  that,  if  any  part  of  the  homestead  property  was  used 
in  making  the  crops  levied  on,  claimant  was  entitled  to 
only  a  proportionate  part  thereof.  Issue  was  joined,  and 
the  case  was  submitted  to  the  judge  without  a  jury,  on  the 
following  agreed  statement  of  facts : 

The  crops  levied  on  were  made  in  1883  on  land  rented 
from  T.  J.  Cater  by  defendant,  by  his  own  and  hired  labor 
and  the  use  of  two  mules  ;  one  of  these  defendant  had  pre- 
viously purchased  from  Cater,  paid  part  of  (he  purchase 
money  and  still  owed  the  remainder,  and  Cater  held  title 
until  all  was  paid.  On  February  1,  1883,  defendant  took 
out  an  exemption  on  certain  corn,  fodder,  one  mule  and 
other  things.  The  mule  exempted  was  sold  on  the  next 
day  by  a  creditor  holding  a  mortgage  containing  a  waiver 
of  homestead  and  exemption.  The  corn  and  fodder  ex- 
empted were  used  by  the  defendant  in  supporting  his 
family  and  making  a  crop.  In  addition  to  the  property 
levied  on,  defendant  made  in  his  crop  twelve  bales  of 
cotton,  which  he  had  paid  out  for  supplies  advanced, 
mule  hire  and  rent.  The  plaintiff  claimed  tic  excess  in 
quantity  and  value  of  property  over  that  exempted  and 
used  in  making  the  crop. 

The  judge  held  the  property  not  suoject. 

Plaintiff  excepted. 
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B.  M.  Davis,  for  plaintiff  in  error. 
Duncan  &  Millek,  for  defendant. 
Jackson.  Cliief  Justice 

In  the  case  of  Wade  vs.  Weslow  <&  Co.,  62  Oa.,  562,  it 
was  held  that  the  sheep  purchased  with  the  proceeds  of 
cotton  raised  on  a  homestead  were  exempt  from  levy  and 
sale.  There  the  court  say:  "We  cannot  suppose  that  in 
making  provision  for  faraib'es,  the  constitution  intended 
that  the  head  of  a  family  should  not  be  allowed  to  culti- 
vate the  farm  or  haul  with  the  animals  without  subjecting 
the  proceeds,  or  a  part  of  them,  to  seizure  by  his  creditors. 
In  many  instances,  perhaps  in  most  instances,  vain  indeed 
would  be  the  homestead  and  exemption,  if  the  labor  and 
management  of  the  head  of  the  family  were  not  added  to 
make  the  property  productive.  If  by  industry,  economy 
and  thrift  a  surplus  is  produced  over  and  above  what  is 
consumed  by  the  family,  and  this  surplus  is  invested,  the 
investment,  we  think,  goes  to  enlarge  the  corpus,  just  as 
it  would  do  in  the  case  of  an  ordinary  trust  estate."  And 
the  learned  judge  delivering  the  opinion  goes  on  to  argue 
how  useless  would  be  the  provision  for  a  family,  unless 
such  was  the  meaning  of  the  constitution,  and  how  the 
policy  of  the  state  would  be  thwarted,  unless  this  construc- 
tion were  put  upon  the  homestead  and  exemption  laws. 
It  seems  to  us  that  the  argument  becomes  stronger  in  a 
case  like  this  now  before  us,  where  the  exemption  is,  un- 
der section  2040  of  the  Code,  very  inadequate  at  best,  and 
hardly  the  full  amount  in  this  case  which  that  old  exemp- 
tion act  allowed  of  personalty  with  no  realty  at  all. 
Surely  the  principle  should  not  be  applied  with  less  liber- 
ality where,  as  in  the  case  at  bar,  the  family  had  no  land 
at  all,  and  its  head  operated  upon  rented  land. 

So  in  63  G^a.,  378,  Johnson  vs.  Franklin  <&  Whitney^  it 
was  held  that,  where  farm  products  were  set  apart  as  an 
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exemption,  and  used  in  the  support  of  the  family,  and  in 
making  the  next  year's  crop,  the  crop  so  made  would  be 
exempt,  especially  if  not  greater  than  the  original  exemp- 
tion. The  principle  ruled  in  these  two  cases,  applied  to 
this,  controls  it.  Here  what  was  left  to  make  the  next 
crop,  after  paying  for  the  rent  of  the  land  and  the  support 
of  tho  family,  was  scarcely,  if  at  all,  more  than  the  origi- 
nal exemption;  and  if  more,  the  spirit,  and  indeed  the 
very  words,  of  the  case  from  62  Oa.  would  cover  this 
case.  A  litlle  exemption,  like  this,  should  it  enlarge  into 
an  improved  means  of  livelihood,  may  all,  as  the  fruit  of 
what  was  set  apart,  be  well  held  not  liable  to  seizure  to 
pay  old  debts ;  and  as  1  he  agreed  state  of  facts,  while  some- 
thing is  in  it  about  the  head  of  the  family  working  another 
mule  besides  the  one  exempted,  purchased  from  his  land- 
lord and  not  fully  paid  for,  and  much  stress  is  laid  on  the 
labor  of  the  head  of  the  household  himself,  fails  to  show 
clearly  error  in  the  conclusion  reached  by  Judge  Simmons, 
and  as  no  motion  is  made  for  a  new  trial,  and  it  is  the 
burden  of  the  plaintiff  in  error  to  show  error,  we  decline 
to  interfere  with  the  judgment  of  Judge  Simmons  on  law 
and  facts. 

We  do  not  say  that,  if  the  head  of  a  family  has  property 
of  his  own  individual  right — either  land  or  personalty — 
wherewith,  in  conjunction  with  that  exempted,  he  makes 
increase  in  the  shape  of  other  property,  justice  and 
equity  would  not  require  that  a  portion  thereof  should  go 
to  his  creditors ;  but  Where,  as  in  this  case,  the  head  of  the 
family  works  and  manages  for  his  wife  and  children  a 
small  exemption,  so  as  to  enlarge  it,  and  hires  or  buys  a 
mule  or  other  means,  to  be  paid  for  out  of  what  that  ex- 
emption makes,  supplemented  by  his  own  labor  and  man- 
agement, we  do  say  that  the  increase  is,  to  all  intents  and 
purposes — in  all  reason  and  sense,  under  the  policy  of  the 
laws  of  homestead  and  exemption — the  property  of  the 
family,  while  the  family  is  unbroken,  and  only  the  rever- 
sion after  the  family's  extinction,  is  the  individual  estate  of 
the  head,  and  subject  then  tx)  his  debts. 
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StrauKS  M.  Friend . 

And  this  view,  wo  think,  reconciles  the  cases  cited  above 
with  the  principle  ruled  in  44  Ga.^  243,  which  decides  the 
principle  laid  down  in  the  first  paragraph  above. 

Judgment  affirmed. 


Strauss  vs.  Friend. 

1.  If  a  married  woman  gives  a  note  and  mortgage  apparently  as 
principal,  bat  really  as  a  mere  surety  for  another,  or  for  the  pur- 
pose of  raising  money  for  another,  if  the  note  and  mortgage  should 
be  transferred  before  duo  to  a  purchaser  without  notice,  it  would 
not  be  a  good  defence  against  such  taker  that  the  maker  was  a 
married  woman  and  could  not  be  a  surety;  but  such  defence 
would  be  good  against  one  who  took  the  note  and  mortgage  after 
due. 

2.  The  proof  in  this  case  showed  that  the  maker,  who  was  a  married 
woman,  gave  the  note  and  mortgage  to  her  son-in-law  without 
consideration,  merely  to  enable  him  to  raise  money ;  that  after  the 
note  was  due,  it  and  the  mortgage  were  frequently  demanded ;  and 
that  it  was  subscqupntly  transferred : 

Held,  that  the  note  and  mortgage  were  invalid,  and  a  verdict  for  the 
defendant  was  right. 
Kovomborll,  1884 

Debtor  and  Creditor.  Vendor  and  Purchaser.  Hus- 
band and  Wife.  Married  Women.  Promissory  Notes. 
Before  Judge  Simmons.  Bibb  Superior  Court  April 
Term,  1884 

Reported  in  the  decision. 

Lyon  &  Gresham.  for  plaintiff  in  error. 

A.  PROunFiT ;  Gustin  &  Hall^  for  defendant. 

Jackson,  Chief  Justice. 

The  defendant  in  error  being  a  married  woman,  made 
her  promissory  note  to  one  Samuel  Gunhouse ;  it  was,  after 
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it6  maturity,  transferred  to  the  plaintiff  in  error ;  to  secure 
it,  she  made  a  mortgage  on  real  estate  in  Macon,  whioh  was 
transferred  with  the  note ;  on  the  petition  by  the  plaintiff 
in  error  to  foreclose  this  mortgage,  the  defendant  pleaded 
that  it  was  given  as  security  for  the  debt  of  another,  and 
did  not  bind  her;  if  not,  that  it  was  a  voluntary  gift  to  her 
Bon-in-law  of  a  promise  to  pay  and  without  consideration, 
and  therefore  nudum  pactum.  The  court  below  charged 
in  favor  of  the  defendant  in  error.  A  motion  for  a  new 
trial  was  overruled,  and  plaintiff  excepted. 

1.  The  plaintiff  in  error  received  for  value  the  note  and 
mortgage  when  over-due,  and  was  charged  with  notice  of 
all  equities  between  the  parties.  If  it  had  been  done  be- 
fore due,  he  would  have  been  protected  against  this  mar- 
ried woman,  even  if  the  transaction  wasn  security  for  the 
debt  of  another  (70  Oa,^  322) ;  but  if  not  transferred  be- 
fore due,  the  security  is  void,  under  section  17S3  of  the 
Code.  So  to  the  same  point  is  70  (?a.,  57,  and  09  Id.j 
661.  So  that,  if  this  note  and  mortgage  were  given  by  de- 
fendant in  error  to  help  her  son-in-law  raise  money  for  him  - 
self  or  firm,  and  were  traded  after  due,  the  mortgage  does 
not  bind  her.  That  they  were  transferred  after  due  is  not 
denied,  and  that  they  were  used  to  pay  debts  or  raise  money 
for  the  son-in-law's  firm  is  equally  clear.  There  is  also 
evidence  that  the  son-in  law,  failing  to  get  money  to  relieve 
his  embarrassments,  got  the  note  and  mortgage  for  that 
purpose.  He  could  not  therefore  enforce  the  payment  of 
the  note  and  mortgage;  and  the  plaintiff  in  error,  having 
purchased  after  their  maturity,  is  in  no  better  situation 
than  the  payee. 

2.  But  the  proof  is  that  the  defendant  in  error  frequently 
demanded  the  return  of  this  note  and  mortgage;  that  the 
son-in-law  paid  nothing  for  it;  that  it  was  a  mere  gift  or 
loan;  that  the  demand  for  its  return  was  raa<le  time  and 
again  before  it  got  into  the  possession  of  the  plaintiff  in  I 
error.  Such  being  the  case,  it  is  invalid.  5  Am.  Reports, 
666;  9  Am.  Dec,  191 ;  18  Johnson's  R.  145.  I 


Digit 


ized  by  Google 


r73    784 
102815 


784  SUPREME  COURT  OF  GEORGIA. 

Bell,  administrator,  vs.  Bennett. 

So  that,  in  any  view,  the  verdict  and  judgment  would 
seem  right;  the  security  for  another  being  void  under  our 
Code,  and  any  contract  of  suretyship  not  being  binding  on 
her  by  the  statute  law,  Code,  §1783,  concludes  the  case. 
See  also  03  Oa.,  728,  and  69  Id.^  264. 

Judgment  affirmed. 


Bell,  administra»x>r.  vs.  Bennett. 

It  is  essential  to  the  validity  of  a  marriage  in  this  state  that  the  par- 
ties should  bo  of  sound  mind ;  and  marriages  of  persons  unable  to 
contract  are  void.  Where,  therefore,  a  claim  or  defenso  depends 
upon  the  question  whether  a  person  was  of  sound  or  unsound  mind 
at  the  time  of  the  marriage,  it  is  not  necessary  that  there  should 
have  been  a  decree  of  nullification  or  divorce  in  the  lifetime  of 
such  person.  Tlie  question  may  be  made  and  decided  in  a  pro- 
ceeding to  obtain  year's  support  by  his  widow  after  his  death ;  and 
an  objection  to  the  granting  of  such  year's  support,  on  the  ground 
that  the  deceased  was  of  unsound  mind  and  incapable  of  contract- 
ing marriage  before  the  pretended  marriage,  at  the  time  thereof, 
and  until  his  death,  and  that  the  marriage  was,  therefore,  noil 
and  void,  was  not  demurrable. 
September  0, 1884. 

Husband  and  Wife.  Marriage  and  Divorce.  Year's 
Support.  Before  Judge  Brown.  Forsyth  Superior  Court. 
February  Term,  1 8^4. 

Reported  in  the  decision. 

II.  L.  Pattbrbon;  H.  P.  Bell;  George  N.  Lester,  for 
plaintiff  in  error. 

M.  L.  Smith;  0.  D.  Phillips;  J.  M.  Towery,  for  de- 
fendant. 

Blandpord,  Justice. 

The  defendant  in  error  applied  for  a  twelve  months' 
support  out  of  the  estate  of  Jesse  M.  Bennett,  deceased,  as 
the  widow  of  the  deceased.  / 
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To  this  application  the  representative  of  Bennett's 
estate  objected. 

(1.)  Because  the  applicant  was  never  the  wife  of  de- 
ceased. That  at  the  time,  before  and  after  the  pretended 
marriage  of  applicant  with  Jesse  Bennett,  and  until  the 
death  of  said  Jesse,  the  said  Jesse  was  insane  and  incapa- 
ble of  contracting  marriage,  and  that  said  pretended  mar- 
riage was  null  and  void. 

(2.)  That,  for  the  short  time  she  lived  with  said  Jesse, 
she  lived  in  a  state  of  open  and  notorious  adultery,  and 
made  his  home  a  bawdy  house,  and  wasted  and  destroyed 
his  property  to  the  value  of  three  hundred  dollars. 

(3.)  That  shortly  after  said  pretended  marriage,  she  ran 
away  with  one  Dover,  and  lived  with  him  in  adultery  for 
twelve  years,  up  to  the  time  of  the  death  of  said  Jesse,  dur- 
ing which  time  she  gave  birth  to  six  bastard  children. 

Upon  demurrer,  the  court  struck  said  objections,  holding 
that  the  same  constituted  no  valid  objection  to  the  grant- 
ing of  a  twelve  months'  support  to  said  applicant ;  and 
this  decision  is  excepted  to,  and  forms  the  first  error  as- 
signed. 

The  plaintiff  in  error  then  offered  testimony  to  prove 
the  same  facts  embraced  in  the  above  objections  filed  to 
the  application  of  defendants  in  error.  The  court  rejected 
this  testimony,  and  this  is  the  second  ground  of  error  relied 
on  by  the  plaintiff  in  error. 

It  is  essential  to  a  valid  marriage  in  this  state  that  a 
person  must  be  of  sound  mind.  Code,  §1699.  Marriages  of 
persons  unable  to  contract  are  void.  Code,  §1702.  These 
propositions  are  embraced  in  our  statute,  and  yet  it  is  in- 
sisted that  the  only  way  that  it  can  be  determined  whether 
the  person  was  of  unsound  mind  is  by  the  judgment  of  a 
court ;  and  while  it  must  be  admitted  that  there  are  authori- 
ties which  sustain  the  view  taken  by  defendant  in  error, 
we  think  that  the  weight  and  reason  is  with  the  authori- 
ties on  the  other  side.  In  the  case  of  Rawdon  vs.  Rawdon, 
28  Ala.  R,  565,  it  was  held,  ''That  a  valid  marriage  can- 
V  73-61 
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not  be  contracted  by  an  insane  person ;"  and  again,  "  If 
a  marriage  be  void  by  reason  of  (he  insanity  of  either  one 
of  thQ  contracting  parties,  no  decree  of  divorce  is  neces- 
sary to  restore  the  parties  to  their  original  rights." 

The  Supreme  Court  of  Kentucky,  in  the  case  of  Jenkins 
.  vs.  Jenkins,  2  Dana<,  103,  decided  that,'* A  person  of  unsound 
mind  cannot  be  married.  The  performance  of  a  marriage 
ceremony  and  continued  cohabitation  with  one  in  that  con- 
dition till  death,  will  not  constitute  a  legal  marriage,  nor 
give  claim  to  dower  or  courtesy  in  his  or  her  estate.-' 
"  Where  a  claim  or  defence  depends  upon  the  question 
whether  a  person  was  of  sound  or  unsound  mind  at  the 
time  of  the  marriage,  it  is  not  necessary  that  there  should 
have  been  a  decree  of  nullification  in  his  lifetime ;  the  ques- 
tion may  be  made  and  decided  in  a  suit  for  dower,  distri- 
bution and  the  like."  The  opinion  of  the  court  in  this 
last  case  was  delivered  by  Chief  Justice  Robertson,  and 
appears  to  be  not  only  one  of  ability,  but  exhaustive  of 
the  questions  decided. 

To  the  like  effect  is  the  decision  of  the  Supreme  Court 
of  Kansas,  in  the  case  of  Powell  V8.  Powell,  18  Kansas, 
871.  These  decisions  refer  to  numerous  authorities  which 
fully  sustain  them.  In  the  case  of  DiUon  vs.  Dillon^  60 
Oa.<f  204,  this  court  held,  '-That  in  a  suit  by  the  reputed 
wife  for  alimony,  that  the  husband  was  estopped  from  de- 
nying her  competency  to  contract  marriage  by  reason  of 
race  or  color,  if  he  has  in  fact  married  her,  lived  with  her 
many  years  as  his  wife,  and  reared  a  family  of  children  by 
her.  Especially  will  this  estoppel  operate,  if  he  has  pro- 
cured an  act  of  the  legislature  reciting  that  satisfactory 
proofs  had  been  furnished  to  establish  her  rights  of  citizen- 
ship, and  enacting  that  she  and  her  children  are  entitled 
to  such  right  and  privilege."  It  will  be  seen  that  this 
case  was  put  upon  the  ground  that  the  husband  was 
estopped  from  denying  the  legality  of  the  marriage  by  rea- 
son of  his  own  acts  and  conduct,  whereas  in  the  case  at 
bar,  there  is  no  estoppel.     The  marriage  is  void  by  reason 
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of  the  insanity  of  one  of  the  parties  thereto  at  the  time  of 
its  pretended  consummation  ;  and  the  insanity  having  con- 
tinued until  the  death  of  the  party,  consequently  he  could 
do  no  act  to  ratify  the  same.  So  we  are  of  the  opinion 
that  the  marriage  in  this  case  was  void  in  its  inception,  and 
remained  void  till  the  death  of  Bennett ;  and  being  void,  it 
did  not  require  the  sentence,  decree  or  judgment  of  any 
court  to  restore  the  parties  to  their  original  rights  or  to 
make  the  marriage  void.  It  was  a  mere  nullity  from  the 
beginning,  and  so  continued  to  the  end.  It  was  as  if  no 
marriage  had  ever  taken  place.  If  these  views  be  correct, 
it  must  follow  that  the  defendant  in  error  has  no  rights  or 
interest  in  the  estate  of  Jesse  Bennett,  deceased,  and  the 
court  helovf  erred  in  so  holding.  Let  the  judgment  of  the 
court  below  be  reversed. 
Judgment  reversed. 


Olat  v$.  Barlow,* 

[Jaakton,  C.  J.,  did  not  preside,  on  aooouni  of  prorldentlal  eann.) 

1.  The  verdict  is  supported,  if  not  required,  by  the  evidence. 

2.  The  presiding  judge  has  a  discretion  in  ordering  the  business  of 
his  co«rt  and  determining  whetlier  it  is  proper  to  postpone  a  case 
or  not;  and  it  is  only  in  instances  of  flagrant  abuse  in  ttie  exercise 
of  such  discretion  that  this  court  will  interfere, 

(a,)  Where  one  of  counsel  for  plaintiff  moved  for  a  postponement  of 
the  case  until  the  afternoon  train,  on  which  he  expected  his  client, 
should  arrive,  on  the  ground  that  he  had  been  absent  on  profes- 
sional business,  having  understood  that  another  judge  would 
preside  during  the  first  week  of  court  for  the  trial  of  cases  in 
which  the  resident  judge  was  disqualified ;  that  he  did  not  return 
until  Saturday  evening,  and  then  learning  that  the  judge  of  the 
circuit  would  preside,  immediately  telegraphed  his  client,  and 
received  an  answer  that  she  would  arrive  on  the  train  that  even- 
ning,  there  was  no  error  in  refusing  to  postpone  the  case,  where 
the  presiding  judge  certifies  that  it  was  called  at  the  regular  term 
of  court  and  passed  over  to  the  adjourned  term;  that  another 
attorney,  who  appeared  as  leading  counsel,  and  who  brought  the 
suit  and  signed  the  declaration,  knew  of  the  facts,  had  applied  for 

*No  foU  reports  of  opinions  are  published  in  this  and  the  loUowing  cases,  under 
tiM  pcoTtaiot^i  of  the  act  of  Mareh  2, 1875.    (Rep.) 
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leave  of  absence  and  had  been  refused,  and  had  asked  that  the 
case  be  set  for  a  day  late  in  the  week,  which  had  also  been  refused, 
without  the  consent  of  adverse  counsel,  and  that  such  attorney 
had  ample  time  to  procure  the  attendance  of  the  plaintiff. 

3.  Whether  a  case  will  be  re-opened  after  the  close  of  the  testimony 
and  the  commencement  of  the  argument,  is  a  matter  of  discre- 
tion of  the  court.  No  party  can  claim  it  as  a  matter  of  right,  and 
the  indulgence  should  be  sparingly  and  cautiously  granted  by  the 
judge.  Therefore,  where  the  testimony  of  a  plaintiff  had  been 
taken  by  interrogatories,  which  had  been  for  some  time  in  court,  and 
in  the  hands  of  her  counsel,  and  no  attempt  had  been  made  to  ob- 
tain further  testimony  from  her,  there  was  no  error  in  refusing  to 
re-open  the  ease  after  the  evidence  liatl  been  closed,  and  all  the 
arguments,  except  the  concluding  one,  made,  in  order  to  allow  the 
plaintiff  to  testify  to  facts  which  would,  in  part  at  least,  have  made 
a  case  different  from  the  one  on  trial. 

4.  The  refusals  to  charge,  and  the  charges  excepted  to,  if  erroneous 
at  all,  did  not  injure  the  plaintiff. 

5.  The  defendant's  evidence  objected  to  should  have  been  admitted. 
It  went  to  sustain  her  title,  and  was  pertinent  to  the  issue.  It  was 
shown  to  be  genuine  by  one  or  two  parties  to  the  transaction. 
Judgment  affirmed. 

October  2,  1884. 

Hall,  Justice. 

[Mrs.  Rosa  D.  Olay  brought  trover  against  Mrs.  Eliza- 
beth  Barlow  for  certain  personalty.  On  the  trial,  the 
evidence  for  the  plaintiff  was,  in  brief,  as  follows :  Plain- 
tiff owned  certain  property  in  Thomasville,  which  her  hus- 
band had  sold  for  her,  and  bought  the  furniture  in  dispute 
with  the  proceeds.  He  had  no  interest  in  the  property 
whatever.  At  the  time  of  the  purchase,  it  was  agreed 
that  Clay  should  purchase  part  of  the  furniture  and  Mrs. 
Barlow  part.  Winsor,  the  agent  of  Mrs.  Barlow,  did 
not  desire  the  person  from  whom  the  purchase  was  made 
to  know  of  her  interest  in  the  transaction.  He  fur- 
nished ,to  Olay  $850.00,  and  the  latter  effected  the  pur- 
chase. One-half  of  this  was  used  for  Mrs.  Barlow,- and  the 
other  half  for  Mrs.  Clay.  Clay  then  returned  to  Thomasville, 
made  the  sale  of  his  wife^s  property <»  as  abo've  stated,  and 
repaid  the  half  due  by  his  wife.     He  leased  from  Mrs. 
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Barlow  the  hotel  in  which  the  furniture  was  located,  and 
being  indebted  to  the  extent  of  $400.00,  Winsor,  Mrs.  Bar- 
low's agent,  refused  to  let  plaintiff  have  the  furniture.  She 
gave  notice  that  she  would  claim  rent;  it  was  worth 
$300.00  per  annum,  and  it  was  of  the  value  of  $1,500.00. 
One  Scott  immediately  succeeded  Clay  when  the  latter* 
gave  up  the  property.  He  testified  that,  at  the  time  Clay 
surrendered  the  property  for  the  rent,  he  (witness)  and 
Winsor  were  present,  and  that  Mrs.  Clay  was  present  dur- 
ing a  portion  of  the  negotiations,  but  was  not  present 
when  the  surrender  was  made. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows  : 
Clay  agreed  to  purchase  the  house  furnishing  goods  in  the 
hotel,  and  Mrs.  Barlow  was  to  purchase  the  "  standing 
furniture."  The  whole  amounted  to  about  $1,600.00; 
Clay's  part  amounted  to  $85000.  After  the  trade  was 
made,  Winsor  found  that  Clay  did  not  have  the  money, 
and  loaned  it  to  him,  taking  his  due-bill  therefor.  Clay 
subsequently  made  some  payments,  but  as  he  did  not  di- 
rect any  appropriation  of  them,  Winsor  applied  them  to 
the  payment  of  the  rent.  Clay  failed  to  pay,  and  Winsor, 
for  Mrs.  Barlow,  took  the  furniture  and  released  him,  he 
giving  a  receipt  for  $800.00  "  for  the  furniture  scheduled," 
etc.  If  Mrs.  Clay  had  any  interest  in  the  money  paid, 
neither  defendant  nor  her  agent  knew  anything  of  it.  Her 
claim  was  not  heard  of  until  after  the  transaction  was  over. 

The  jury  found  for  the  defendant.  Plaintiff  moved  for 
a  new  trial,  on  the  following  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  refused  to  postpone  the  case 
under  the  circumstances  set  out  in  the  head-note,  2  (a). 

(3.)  Because  the  court  refused  to  re-open  the  case  on 
the  arrival  of  plaintiff  during  the  concluding  argument, 
and  allow  her  to  testify  that  a  large  part  of  the  furniture 
in  suit  was  bought  by  her  from  merchants,  and  that  her 
husband  had  nothing  to  do  with  it.     [Plaintiff's  interroga- 
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tones  were  used  at  the  trial,  and  contained  nothing  on  this 
subject] 

(4.)  Because  the  entire  charge  was  erroneous. 

(5.)  Because  the  following  portion  of  the  charge  is  il- 
legal :  "  If  you  should  believe  from  the  evidence  that  Mr. 
Clay  paid  to  Mr.  Winsor  the  money  of  Mrs.  Clay,  the 
plaintiff,  without  knowledge  upon  the  part  of  Winsor,  or 
upon  the  part  of  the  defendant,  Mrs.  Barlow,  that  it  was 
Mrs.  Clay's  money,  then  I  charge  you  that  the  plaintiff 
would  not  be  entitled  to  recover.  If  Winsor  knew  at  the 
time  of  the  payment  of  the  money  that  it  was  Mrs,  Clay's 
money,  used  in  payment  of  her  husband's  debts,  then  I 
charge  you  that,  in  a  proper  action,  she  would  be  entitled 
to  recover  the  amount  of  that  money,  but  not  in  this  form 
of  action. 

*•  If  you  should  believe  from  the  evidence  that  Mr.  Clay 
borrowed  of  Mr.  Winsor,  acting  as  the  agent  of  Mrs.  Bar- 
low, the  sum  of  eight  hundred  and  fifty  dollars,  or  other 
such  sum,  for  the  purchasing  the  property  in  dispute,  and 
that  he  was  repaid  this  sum  of  money  with  his  own  or  his 
wife's  money,  or  that  if  he  repaid  a  portion  of  it,  or  all  of 
it  with  money,  without  giving  Winsor  notice  that  it  was 
his  wife's  money;  if  the  evidence  shows  yon  that  it  was  her 
«noney ;  if  it  should  further  appear  to  you  that  Mr,  Clay 
sold  tho  property  to  Mrs.  Barlow  in  a  settlement  between 
himself  and  Winsor,  under  the  hypothetical  facts  just 
stated,  then  I  charge  you  that  the  plaintiff  would  not  be 
entitled  to  recover." 

(6.)  Because  the  court  admitted  in  evidence,  over  ob- 
jection, the  receipt  purporting  to  have  been  given  by  W. 
H.  Clay. 

(7.)  Because  the  court  admitted  in  evidence,  over  ob- 
jection, the  receipt  given  to  Mrs.  Barlow  by  Scott,  upon 
his  taking  possession  of  the  property. — ^The  objection  was 
that  it  was  irrelevant. 

(8.)  Because  the  court  admitted  in  evidence,  over  ob- 
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jection,  the  book  containing  an  inventory  of  the  goods 
surrendered  by  Clay  and  receipted  for  by  Scott. 

(9.)  Because  the  court  refused  to  charge  as  follows: 
"  Every  sale  of  a  wife's  separate  property,  in  payment  of 
her  husband's  debts,  by  her  husband  or  herself,  is  void. 

"If  you  believe  from  the  evidence  that  the  money  re- 
ceived by  W.  H.  Clay  from  Winsor  was  intended  simply 
as  a  loan,  and  was  returned  by  money  of  Mrs.  R.  D.  Clay, 
and  defendant's  agent,  Winsor,  knew  that  it  was  Mrs. 
Clay's  money,  then  the  defendant  cannot  withhold  the 
property  in  dispute  from  the  plaintiff  in  this  action." 

The  motion  was  overruled,  and  plaintiff  excepted.] 


73    7911 
86    7flQ| 


Hobby  et  al.  vs.  Alpord  et  dL  ;il  '^X\ 

I  Ti    791 

1.  The  Code,  §3836,  dispenses  with  proof  of  the  execution  of  deeds,  |i04  r>99 
when  drawn  by  notice  from  the  other  side.    There  was  no  error 

in  so  ruling,  and  admitting  the  deeds  over  objections  to  the  proof 
of  execution. 

2.  There  need  not  be  a  demise  laid  on  each  deed  before  admitted  in 
evidence. 

3.  There  must  be  written  color  of  title  to  entitle  a  party  to  prescribe 
for  land  and  make  his  prescription  of  seven  years  avail.  There- 
fore his  prescription  only  runs  from  the  date  of  his  written  color. 
Code,  §2683. 

4.  The  better  practice  is  to  let  the  jury  retire,  and  not  to  direct  a  ver- 
dict; but  if  the  case  be  perfectly  clear  on  facts,  the  plaintifT  in 
error  is  not  hurt,  and  the  case  will  not  be  sent  back,  because  it 
could  not  change  the  verdict. 

Judgment  affirmed. 

September  16, 1834.    (Head-notes  by  the  court) 

Jackson,  Chief  Justice. 

[Ejectment  was  brought  on  the  demise  of  the  heirs  at 
law  of  "  0.  Bellinger,"  and  of  O.  H.  Alford,  against  Isaac 
Hobby,  on  August  10,  1876.  Eli  Sikes  was  made  a  party 
defendant.  At  the  October  term,  1879,  plaintiflfs  amended 
by  adding  "  Peter  "  before  '<  C.  Bellinger."  Defendant 
Hobby  pleaded  the  general  issue  and  prescription,  alleging 
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that  the  insertion  of  the  word  "  Peter  "  made  a  new  party, 
and  that  before  that  time  he  had  held  the  necessary  pos- 
session under  color  of  title. 

Under  the  charge  of  the  court,  the  jury  found  for  plain- 
tiffs. Defendants  moved  for  a  new  trial,  on  the  following 
grounds : 

(1.)  Because  the  court  allowed  plaintiffs  to  introduce  in 
evidence  any  of  the  deeds  in  the  chain  of  title,  except  those 
in  the  names  of  persons  from  whom  demises  were  laid. — 
The  objection  was  that  a  separate  demise  should  be  laid 
on  each  conveyance  put  in  evidence. 

(2),  (3),  (4.)  Because  the  court  admitted  in  evidence 
a  deed  from  one  New  and  wife  to  J.  T.  Bellinger;  also 
certain  other  deeds  in  plaintiffs'  chain  of  title. — ^The  ob- 
jection in  each  case  was  that  the  deeds  were  not  properly 
attested  and  probated.  (Counsel  for  plaintiffs  stated  in 
his  place  that,  on  a  former  trial  of  the  case,  he  had  delivered 
the  deed  to  defendants'  attorney  under  order  of  the  court; 
that  defendants'  attorney  put  it  in  evidence,  and  that  the 
case  was  continued  pending  the  trial ;  also  that,  at  the  trial 
term,  a  notice  had  been  served  by  one  of  defendants'  at- 
torneys on  one  of  the  attorneys  for  plaintiffs,  calling  on 
him  to  produce  all  the  chain  of  title  ^^  down  to  and  in- 
cluding one  Grantham,  or  the  party  whom  you  represent, 
to  be  used  as  evidence  in  the  above  stated  case  for  the  de- 
fendant;"  that  he  delivered  all  the  plaintiffs'  titles  to 
counsel  for  defendants  under  this  notice,  and  that  the  latter 
soon  handed  them  back  to  him,  saying  that  they  were  not 
the  papers  that  he  called  for.  Counsel  for  defendants  stated 
that  he  had  heard  that  Alford,  in  whose  name  the  last 
demise  in  the  declaration  was  made,  did  not  own  the  land 
sued  for;  that  his  object  was  to  obtain  the  deed  (if  any) 
out  of  Alford,  and  not  to  prove  title  into  him ;  and  that  as 
soon  as  he  discovered  that  there  was  no  title  out  of  Alford, 
he  made  no  further  examination,  but  handed  the  deeds 
back  to  the  attorney  for  plaintiffs,  with  the  statement  that 
they  were  not  what  he  called  for.) 
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(5.)  Because  the  court  erred  in  charging  that  the  stat- 
ute of  limitations  (prescription?)  only  ran  from  the  date 
of  defendant's  deed  to  the  filing  of  the  declaration,  and 
not  to  the  amendment  made  thereto,  adding  "  Peter  "  be- 
fore "0.  Bellinger." — Defendants  insist  that  this  intro- 
duced a  new  party,  and  that  the  statute  ran  until  that 
time.  [Defendants  relied  upon  prescription,  which  was 
incomplete  at  the  time  the  original  suit  was  brought,  but 
which  would  have  become  complete,  if  it  ran  until  the 
making  of  the  amendment.] 

(6.)  Because  the  court  erred  in  the  following  practice: 
In  about  ten  or  fifteen  minutes  after  the  jury  retired,  the 
court  sent  for  them,  and  asked  if  they  had  agreed  upon  a 
verdict,  and  upon  their  answering  in  the  negative,  he  asked 
why  they  could  not  agree  in  so  plain  a  case,  and  ordered 
the  foreman  to  sit  down  and  write  a  verdict  for  the  plain- 
tiffs. The  latter  responded  that  he  could  not  do  so ;  where- 
upon the  court  directed  the  plaintiffs'  counsel  to  write  it, 
which  was  done,  and  it  was  signed  and  returned.  (Ap- 
pended to  this  ground  is  a  statement  that  the  plaintiffs 
having  introduced  a  complete  chain  of  title,  the  court 
considered  it  better  to  direct  a  verdict,  and  not  embarrass 
the  jury  with  the  consideration  of  questions  as  to  whether 
the  deeds  were  properly  admitted  before  them  or  not,  all 
other  attacks  upon  them  having  been  withdrawn,  except 
those  mentioned  in  this  motion  for  new  trial.) 

The  motion  was  overruled,  and  defendants  excepted.] 


78    793' 

Cleveland  vs.  The  Central  Railroad.  £l^»7i 

In  a  sail  by  a  wife  for  the  homicide  of  her  husband,  contributory 
negligence  was  urged  as  one  ground  of  defence.  The  evidence 
showed  that  the  deceased  was  twenty-six  years  of  age,  and  was 
making  a  little  over  $100.00  per  month.  The  jury  foand  for 
the  plaintiff  $6,000.00.  The  presiding  judge  granted  a  new  trial, 
and  this  court  declined  to  interfere  with  his  discretion.  On 
a  second  trial,  the  evidence  taken  on  the  former  trial  was  read  to 
the  jury,  and  they  found  for  the  plaintiff  the  same  amount  as  in 


Digit 


ized  by  Google 


794  SUPREME  COURT  OF  GEORGIA. 

Clevel&nd  tw.  The  Central  Railroad. 

the  first  verdict.  On  motion,  the  presiding  judge  granted  a  second 
new  trial,  on  the  ground  that  the  verdict  was  excessive: 
Heldf  that  this  was  error.  Questions  of  contributory  negligence  are 
matters  for  the  jury,  and  after  two  verdicts  for  the  same  amotmt 
and  based  on  the  same  facts,  the  judge  should  not  have  interfered 
with  the  finding,  there  being  enough  evidence  to  justify  it,  and  no 
error  of  law  being  complained  of  in  the  rulings  of  the  court  on  the 
trial. 
Judgment  reversed. 

Jauuary  6,  l&B. 

Jackson,  Chief  Justice. 

[Mrs.  Kate  Lavier  brought  suit  a^iast  the  Central  Rail- 
road for  the  homicide  of  her  husband,  and  the  jury  found 
in  her  favor  $6,000.00.  The  court  below  granted  a  new 
trial,  and  his  ruling  was  aflirmed  by  the  Supreme  Court, 
on  the  ground  that  he  had  not  abused  his  discretion  (71 
(ra.,  222),  Pending  the  case,  the  plaintiff  rc-married,  and 
is  now  Mrs.  Kate  Cleveland.  On  the  second  trial,  with 
the  same  evidence  as  before,  the  jury  again  found  $6,000.00. 
A  motion  for  new  trial  was  again  made,  on  the  ground  that 
the  verdict  was  contrary  to  law,  evidence  and  the  charge 
of  the  court,  and  because  the  damages  found  were  exces- 
sive. The  court  again  granted  a  new  trial,  holding  that, 
if  the  evidence  made  out  any  case  at  all,  the  verdict  was 
excessive  under  the  facts. 

The  evidence  for  the  plaintiff  was,  in  brief,  as  follows : 
Lavier  was  a  lumber  inspector  for  the  firm  of  D.  C.  Bacon 
&  Company,  and  as  such  attended  to  their  lumber-yard 
at  the  railroad  yard  of  the  Central  Railroad.  On  the  day 
of  the  accident,  he  wanted  some  lumber  "  drilled,"  and  so 
informed  the  engineer  of  the  switch-engine  plying  in  the 
yard,  but  the  latter  said  he  had  some  boxes  to  carry  to  the 
"  New  York  shed,"  and  when  he  came  back,  he  would 
drill  the  lumber.  There  were  several  tracks  at  that  point; 
the  engine  went  down  one  of  them,  and  Lavier  and  one 
Miiller  went  down  another  in  the  same  direction,  to  where 
some  cars  of  lumber  were  standing.    Lavier  got  upon  them, 
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walked  over  them,  and  then  sprang  down  between  the 
tracks  and  started  to  Bacon  &  Company's  oflBce,  which  was 
something  over  a  hundred  yards  away.  Between  these 
points  there  was  a  culvert  and  an  embankment;  and  while 
it  seems  to  have  been  possible  to  have  walked  from  one  to 
the  other  without  walking  on  the  track,  it  was  not  so  good 
a  walk,  and  the  usual  way  used  was  on  the  track.  Lavier 
got  upon  the  track  and  started  on,  with  his  head  down  and 
his  hands  behind  him.  Along  with  him  and  just  behind  him 
was  Miiller.  In  the  meantime,  tlie  switch-engine  had  gone 
down  the  track  some  little  distance,  coupled  to  a  box-car, 
and  run  backwards  up  the  road.  It  changed  from  the 
track  on  which  it  had  gone  down  to  that  on  which  Lavier 
was.  A  signal  had  been  given  as  it  went  down,  but  none 
was  given,  according  to  instructions,  as  it  returned,  run- 
ning backwards,  at  the  rate  of  eight  to  ten  miles  per  hour. 
A  witness  testified  that  the  fireman  was  leaning  his  arm 
against  one  window  and  the  engineer  against  the  other, 
and  the  two  seemed  to  bo  talking,  and  that  no  one  seemed 
to  be  on  the  look-out,  nor  did  they  appear  to  know  of  the 
injury  until  after  it  had  happened.  Just  before  the  engine 
reached  the  men,  another  employ6  of  Bacon  &  Company 
called  out  to  them.  Miiller  heard  it,  saw  the  engine  and 
leaped  from  the  track.  Lavier  tried  to  jump,  but  was  too 
lale,  and  was  caught  by  the  engine  and  killed.  At  the 
time  of  his  death.  Lavier  was  twenty-six  years  of  age ;  his 
expectancy  was  37.14  years;  he  earned  from  $100  to  $110 
per  month. 

The  evidence  for  the  defendant  differed  from  that  of  the 
plaintifi*in  the  following  material  points:  The  engineer 
told  Lavier  that  he  would  move  his  lumber  as  soon  as  he 
could  move  the  box-car,  and  went  on  down  the  track. 
He  had  to  move  the  box  car  out  of  the  way  in  order  to 
reach  the  river-front.  As  the  engine  came  back,  the 
bell  was  rung,  and  both  the  engineer  and  fireman  were 
leaning  out  of  the  windows  watching  the  track  in  the  di- 
rection in  which  they  were  moving.    The  speed  was  not 
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over  four  to  six  miles  per  hour.  They  could  see  the  track 
to  within  a  few  feet  of  the  engine,  and  could  have  seen 
Lavier  if  he  had  been  on  it,  but  neither  of  them  saw  him. 
A  8  they  passed  over  the  switch,  they  felt  a  jolt,  which  they 
attributed  to  it.  In  a  second  or  two,  the  brakeman 
glanced  towards  the  switch  and  saw  Lavier  under  the 
wheels  of  the  car.  From  the  fact  that  they  did  not  see 
him  on  the  track,  and  that  it  would  have  been  natural  for 
the  foot-board  of  the  engine  to  have  caught  in  his  clothes, 
they  thought  he  had  attempted  to  get  on  the  engine,  and 
had  fallen.  He  had  so  boarded  the  train  before.  The 
tracks  were  those  of  defendant,  and  Lavier  was  not  obliged 
to  walk  upon  them,  though  it  was  often  done. 
To  the  grant  of  the  new  trial  plaintiff  excepted.] 


73  Toel  Mitchell  vs.  Cooper. 

fl20    10^ 

1.  As  a  general  rule,  there  is  no  necessity  for  a  defendant  in  an  exe- 
cation,  who  claimB  to  have  paid  or  settled  it,  to  resort  to  a  coort  of 
equity  to  enjoin  a  levy  made  after  such  settlement  or  payment; 
but  he  may  set  up  such  defence  by  affidavit  of  illegality.  Nor 
does  the  fact  that  the  execution  was  in  favor  of  a  guardian  for  an 
insane  person ,  and  that  the  payment  was  made  after  a  judgment 
was  awarded,  revoking  the  letters  of  gaardianship  and  restoring 
the  ward  to  his  rights,  make  it  necessary  to  go  into  equity.  Code, 
$4366^,  36G.5,  1860. 

(a.)  An  affidavit  of  illegality  lies  to  an  execution  issuing  from  a  de- 
cree in  chancery.    Code,  §4215. 

2.  Where  a  defendant  in  execution  filed  an  affidavit  of  illegality,  but 
subsequently  abandoned  and  voluntarily  withdrew  it,  and  an  order 
was  taken  reciting  that  fact  and  ordering  the  execution  to  proceed, 
and  no  additional  facts  appear  which  would  entitle  the  defendant 
to  a  second  affidavit  of  illegality,  a  resort  cannot  be  had  to  equity 
merely  to  avoid  the  legal  requirements  in  this  respect.  Rule  8] 
(Code,  p.  1349)  and  citations. 

Judgment  affirmed. 
D€cem^er21,  1884. 

Hall,  Justice. 

[Mitchell  filed  his  bill  against  Oooper,  praying,  among 
other  things,  that  the  collection  of  certain  execations  be 
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enjoined.  He  alleged,  in  brief,  as  follows :  Complainant 
was  indebted  to  his  brother,  J.  L.  Mitchell,  who,  from  ex- 
cessive drinking,  was  adjudged  incompetent  to  manage  his 
property,  and  Cooper  was  appointed  to  be  his  guardian  by 
the  ordinary  of  Floyd  county.  The  guardian  sued  com- 
plainant on  his  note,  obtained  a  judgment,  and  execution 
was  issued  thereunder.  Complainant  made  certain  pay- 
ments thereon.  Subsequently  his  brother  reformed,  be- 
came capable  of  managing  his  business,  and  a  petition  to 
revoke  the  letters  of  guardianship  was  filed;  and  by  con- 
sent, an  order  was  passed  that  Cooper  settle  with  his  ward 
and  turn  over  to  him  the  property  in  hand,  and  that  there- 
upon the  letters  of  guardianship  be  revoked.  Cooper 
turned  over  the  property  in  hand  to  his  ward,  including 
the  execution  against  complainant,  and  complainant  set- 
tled in  full  with  his  brother.  Afterwards  his  brother 
moved  from  the  state,  and  Cooper,  by  some  means  un- 
known to  complainant,  got  possession  of  the  fi  fa,  and 
caused  it  to  be  levied  on  complainant's  property.  Even  if 
the  legal  title  to  the  fi.  fa,  is  in  the  t  ustee,  the  substan- 
tial equitable  title  is  in  the  former  ward. 

Defendant  demurred  to  the  bill,  and  aaswered  it,  deny- 
ing that  he  had  ever  settled  with  his  ward  or  turned  over 
the  j?.ytt.  to  him,  and  alleging  that  the  ward  was  indebted 
to  him  for  advances  made,  and  praying  that  he  might  con- 
trol the^  /^.  to  reimburse  himself.  He  alleged  also  that 
the  complainant  had  interposed  an  affidavit  of  illegality 
to  the^.y^.,  setting  up  substantially  the  same  grounds  as 
alleged  in  his  bill;  that  he  had  voluntarily  withdrawn  this, 
and  could  not  now  set  up  the  same  grounds  by  bill  in 
equity. 

On  the  hearing,  the  chancellor  refused  the  injunction, 
and  complainant  excepted.] 
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Stokes  vs.  McLkndon. 

The  bill  in  this  case  is  meafgre  and  deficient  in  its  allegationsi  and  no 
reason  is  shown  why  a  court  of  law  has  not  jurisdiction^  or  why 
the  remedy  at  law  is  not  as  complete  and  adequate  as  in  equity. 
Judgment  affirmed. 

October  2, 1884. 

Blandford,  Justice, 

[Gilbert  M.  Stokes  filed  his  bill  against  Mrs.  N.  A.  E. 
McLendon,  alleging,  in  brief,  as  follows:  On  January  22, 
1884,  he  purchased  from  Martin  McLendon  and  his  wife, 
the   defendant,  certain  described  land,  and  in  payment 
therefor  cancelled  an  indebtedness  which  he  held  against 
Martin  McLendon.     The  latter  had  been  in  possession  of 
the  land  for  thirty  years  and  had  the  "  paramount  title" 
thereto.   Before  the  purchase,  McLendon ''  had  and  claimed 
a  pretended   homestead   on   and   to   said  lands,   as   set 
apart  by  the  ordinary  of  said  county  on  account  of  the 
same ;"  and  therefore  complainant  took  a  deed,  signed  by 
both  McLendon  and  his  wife,  and  approved  by  the  ordinary. 
After  this,  complainant  sold  the  property  to  McLendon 
and  his  wife,  the  defendant,  for  $1,275.00,  payable  in  five 
annual  installments,  and  gave  them  a  bond  for  title,  and 
took  their  notes  for  the  purchase  money.     McLendon  and 
his  wife  remained  in  possession  until  1879,  when  McLen- 
don surrendered  the  bond  and  complainant  gave  up  the 
notes  io  him.     Across  the  face  of  the  bond  was  endorsed, 
"Cancelled,  (signed)  Martin  McLendon."    Complainant 
is  advised  and  believes  that  this  was  done  with  the  con- 
sent of  defendant.     After  this,  complainant  rented  a  part 
of  the  land  to  McLendon  and  a  part  to  his  son ;  and  this  was 
with  the  consent  of  defendant,  as  complainant  is  advised 
and  believes.     This  continued  until  the  death  of  McLendon 
in  1881.     His  estate  is  not  represented,  and  there  is  no 
need  therefor.     He  left  no  minor  children  and  none  at  all 
by  defendant.     Defendant  had  no  separate  estate,  and 
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never  had  any ;  she  knew  of  the  surrender  of  the  bond  for 
title.  After  the  death  of  McL?ndon,  complainant  sought 
to  dispossess  defendant  as  a  tenant  holding  over,  but  she 
filed  a  counter-affidavit  and  bond,  and  is  proceeding  to 
contest  the  claim,  on  the  ground  that  she  does  not  and 
never  did  hold  under  him  as  a  tenant,  and  claiming  that 
she  had  an  interest  in  the  bond.  The  land  is  not  worth 
the  amount  of  the  purchase  money  notes,  and  defendant 
is  insolvent.  The  prayer  was  to  have  the  bond  cancelled, 
as  to  defendant,  to  recover  the  land  and  rent  since  the 
death  of  McLendon,  or,  in  default  of  this,  to  obtain  a  de- 
cree lor  the  purchase  money,  for  a  receiver  and  for  sub- 
poena. 

By  amendment,  it  was  alleged  that  the  debt  due  com- 
plainant, which  formed  the  consideration  of  the  deed  to 
him,  was  for  provisions  and  supplies  furnished  to  the 
beneficiaries  of  the  homestead  and  necessary  for  their  use. 

Defendant  demurred  to  this  bill,  on  the  ground  that 
there  was  no  equity  in  it,  and  that  there  was  a  complete 
remedy  at  law.  The  demurrer  was  sustained,  and  com- 
plainant excepted.] 


WiLKERSON   vs.   ThE   StATB   OF  GEORGIA. 

1.  On  an  indictment  for  burglary,  It  appeared  that  the  owner  of  a 
store  left  the  defendant  and  two  other  persona  lying  on  the  piazza 
thereof  when  he  went  home  ;  that  he  tried  to  get  them  to  go 
to  their  dinner,  but  they  declined ;  that,  on  his  return  an  hour  or 
two  later,  he  found  the  store  broken  open  and  goods  stolen ;  that 
he  caused  the  three  to  be  followed,  and  found  them  that  night, 
seven  or  eight  miles  away,  with  the  stolen  goods  in  their  posses- 
sion, the  defendant  having  some  of  the  stolen  snuflf : 

Held,  that  this  was  sufficient  to  authorize  a  conviction  of  burglary. 

2.  The  facts  that  the  three  were  there  together,  that  they  would  not 
leave,  that  they  were  followed  and  the  goods  found  on  them,  make 
such  a  case  of  conspiracy  as  to  authorize  a  charge  that  if  one 
breaks  in  and  another  stands  by  and  helps  and  receives  the  goods, 
all  are  guilty. 

3.  The  conspiracy  being  established,  the  sayings  of  either  conspira- 
tor are  admissible. 
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4.  There  was  no  error  in  allowing  the  solicitor  general,  in  order  to 
impeach  a  witness  who  had  been  on  trial  for  the  same  offense,  to 
ask  him  whether  he  had  not  on  the  former  trial  made  a  statement 
inconsistent  with  what  he  swore  before  the  jury  on  this  trial.  The 
statement  need  not  be  read  to  the  witness  in  order  to  put  him  on 
notice ;  it  is  sufficient  to  repeat  it  to  him  and  question  him  con- 
cerning it. 

6.  It  is  within  the  court's  discretion  to  open  the  case  and  allow  fur- 
ther evidence  after  the  testimony  has  been  closed. 

6.  A  ground  of  a  motion  for  new  trial  that  the  court  refused  to  let  the 
defendant  prove  what  explanation  he  gave  of  his  possession  of 
stolen  property,  when  found  in  his  possession,  is  too  general.  It 
should  appear  what  was  the  explanation  sought  to  be  proved, 
in  order  to  show  that  the  defendant  was  hurt  by  its  exclusion. 
Judgment  affirmed. 

October  21, 1884. 

Jackson,  Chief  Justice. 

[Wilkerson  was  convicted  of  burglary.  The  facts  are 
Eufficiently  set  out  in  the  first  head-note.  He  moved  for 
a  new  trial,  on  the  following  pounds : 

(1),  (2.)  Because  the  vGrdict  was  contrary  to  law  and 
evidence,  and  without  evidence  to  support  it. 

(3.)  Because  the  court  charged  as  follows :  "If  two  or 
more  persons  agree  and  go  together  to  a  house  for  the  pur- 
pose of  committing  a  burglary  or  theft,  it  is  not  necessary 
that  they  should  all  enter  the  house,  for  the  purpose  of 
making  them  all  guilty.  If  one  aids  in  any  way,  stands 
by  and  assists  in  opening  a  house,  stands  by  and  receives 
the  goods  as  they  are  handed  out,  he  is  just  as  guilty  as  the 
party  who  actually  entered  the  house." 

(4.)  Because  the  verdict  was  contrary  to  the  charge. 

(5.)  Because  the  court  refused  to  require  the  solicitor 
general,  in  questioning  Mat.  Holden,  a  witness  for  the  de- 
fendant, in  reference  to  his  statement  made  upon  his  own 
trial,  to  read  to  witness  what  his  statement  was,  as  shown 
in  the  record,  but  allowed  the  solicitor  general  to  propound 
questions  to  the  witness  in  his  own  (the  solicitor's)  lan- 
guage. 
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(6.)  Because  the  court  allowed  Holden,  while  a  witness, 
to  testify  that  Jim  McGarrah  told  him,  on  the  night  before 
the  burglary  was  committed,  that  he  (McGarrah)  intended 
to  break  open  the  store.  (McGarrah,  Holden  and  defend- 
ant were  the  three  men  who  were  on  the  porch  together 
shortly  before  the  burglary,  and  who  were  caught  together 
on  the  night  after  it  was  committed,  in  possession  of  some 
of  the  property.  Holden  was  a  witness  for  the  defendant, 
and  as  such,  testified  that  he  and  McGarrah  concocted  and 
perpetrated  the  crime,  and  that  this  was  done  after  defend- 
ant left.  On  cross-examination,  he  denied  that  McGarrah 
had  told  them  on  the  previous  night  that  he  was  going  to 
break  into  the  store,  or  that  he  (the  witness)  had  so  testi- 
fied on  the  preliminary  examination  of  defendant.  The 
testimony  taken  on  the  preliminary  trial  was  introduced 
over  objection.  It  contained  the  statement  that  "  Jim 
told  us,  the  night  before,  he  intended  to  break  open  the 
store.") 

(7.)  Because  the  court  allowed  the  solicitor  general, 
after  the  testimony  had  closed,  to  re-open  it,  and  introduce 
the  statement  made  by  the  witness,  Holden,  on  his  own 
trial,  for  the  purpose  of  impeaching  him. — ^The  objection 
was  that  the  testimony  had  been  closed. 

(8.)  Because  the  court  refused  to  allow  the  witness,  Jim 
Hanner,  to  state  what  John  Wilkerson  said  in  explanation 
of  his  possession  of  the  snuff  found  on  his  person. 

The  motion  was  overruled,  and  defendant  excepted.] 


Jackson,  trustee,  V8.  Pool  &  Huirr. 

[Jackson,  a  J.,  not  preilding,  on  aooonnt  of  prorldential  canae.] 

On  a  bill  to  Bubject  a  trast  estate  for  mill  machinery  sold  to  the  trus- 
tee for  the  use  and  benefit  of  the  trust  estate,  it  was  incumbent  on 
the  complainants  to  prove  the  existence  of  a  trust  estate,  of  what 
it  consisted,  and  the  specific  facts  which  rendered  it  liable  for  the 
debt  Where  the  trust  deed  was  not  set  out  in  the  bill  or  annexed 
thereto,  and  no  evidence  was  introduced  showing  the  trust,  its  na- 
▼  78-62 
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ture  or  character,  or  what  power  the  trustee  had  to  make  the  pur- 
chase, or  how  or  in  what  manner  the  trust  estate  was  liable,  after 
a  verdict  for  the  complainants,  a  new  trial  should  have  been 
granted.    56  (?a.,  640. 
Judgment  reversed. 
September  16,  1884. 

Blandpord,  Justice. 

[Pool  &  Hunt  filed  their  bill  against  L.  O.  Jackson,  trus- 
tee for  his  wife  and  children,  to  subject  the  trust  estate  to 
an  indebtedness  alleged  to  have  been  created  by  the  trus- 
tee for  the  purchase  of  certain  mill  machinery  for  the  use 
and  benefit  of  the  trust  estate,  and  which  was  necessary 
therefor.  The  bill  alleged  that  only  the  wife  and  children 
were  interested  in  the  trust  property ,  and  that  it  consisted 
of  certain  realty  and  personalty  described  ;  that  the  trust 
was  created  by  a  marriage  settlement,  which  was  not  re- 
corded, and  complainants  could  not,  therefore,  attach  it  to 
the  bill. 

The  answer  denied  that  the  trust  estate  was  liable, 
and  asserted  that  the  property  was  sold  to  Jackson 
individually.  It  admitted  that  the  machinery  was  for  the 
improvement  of  property  spoken  of  as  the  property  of 
Mrs.  Jackson.  It  also  set  up  a  recoupment,  by  reason  of 
the  failure  of  the  machinery  to  accord  with  the  warranty 
made  by  complainants. 

On  the  trial,  the  evidence  as  to  the  machinery,  its  nature 
and  qualities,  was  conflicting.  The  trust  deed  was  not 
produced  or  introduced  in  evidence,  nor  were  the  terms 
or  the  nature  of  the  trust  proved. 

The  jury  found  for  the  plaintiffs  $200.00.  Defendant 
moved  for  a  new  trial  on  several  grounds,  one  of  them  be- 
ing that  the  verdict  was  contrary  to  law,  evidence  and 
without  evidence  to  support  it  The  motion  was  overruled, 
and  defendant  excepted.] 
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Spencer  et  al.  vs^  Peakk,  administrator. 

It  is  within  the  power  of  all  courts  of  general  jurisdiction  to  com- 
plete and  amend  their  records,  bo  as  to  make  them  speak  the  truth. 
Therefore,  where  an  administrator  applied  for  leave  to  resign,  and 
on  an  appeal  from  the  court  of  ordinary,  the  jury  found  in  his  favor, 
buttio  judgment  was  entered  on  the  verdict  until  after  his  death, 
the  judgment  could  then  be  entered  nunc  pro  tunc  on  motion  of  his 
administrator.  Code,  §206 ;  1 8  Ga.,  287 ;  1  Kelly,  95 ;  10  Oa, ,  187 ; 
58  Jd,  365;  54  Id.,  541 ;  2  Tidd's  Prac,  032. 

(a.)  The  legal  effect  of  the  judgment  when  entered  is  not  now  before 
the  court. 

Judgment  affirmed. 
December  4, 1884. 

Blandford,  Justice. 

[Erwin,  administrator  of  Tumlin,  deceased,  petitioned 
the  ordinary  for  leave  to  resign  his  trust.  This  was  resisted 
by  certain  heirs-at-law  of  Tumlin  The  ordinary  granted 
the  application,  and  appeal  was  taken  and  a  verdict  ren- 
dered in  favor  of  the  applicant,  but  no  judgment  was  en- 
tered. Erwin  died,  and  his  administrator  moved  to  enter 
a  judgment  nunc  pro  tunc  on  the  verdict.  The  heirs  of 
Tumlin  were  made  parties  defendant  to  the  motion,  and 
resisted  it,  on  the  ground  that  Erwin  had  died,  and  that 
some  of  them  were  minors  when  the  application  to  resign 
was  made  by  him,  and  were  not  properly  made  parties. 
The  objection  was  overruled,  and  the  judgment  allowed  to 
be  entered.     Objectors  excepted.] 


Barnard  vs.  The  State  of  Georgia. 

A  defendant,  indicted  for  carrying  concealed  weapons,  moved  for  a 
continuance,  and  made  a  showing,  to  the  effect  that  he  had  sub- 
poenaed one  Mrs.  Hale ;  that  she  was  not  absent  by  his  consent  • 
or  procurement ;  that  she  lived  in  the  county,  was  at  home  sick, 
and  unable  to  attend  court ;  that  he  expected  to  procure  her  &U 
tendance  at  the  next  term  of  court ;  that  the  showing  was  not 
made  for  delay ;  and  that  he  could  prove  by  her  that  she  was  pres- 
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ent  at  the  time  he  was  charged  in  the  indictment  with  carrying  the 
pistol  concealed ;  that  it  whs  not  concealed,  but  was  in  the  little 
watch-pocket  on  the  outside  of  his  coat,  and  that  the  handle  and 
a  portion  of  the  barrel  were  fully  exposed  to  view,  when  he  dropped 
it  and  put  it  back  in  his  pocket  at  the  table.  There  was  no  counter- 
showing  : 

Held,  that  the  continuance  should  have  been  granted,  and  its  refusal 
was  error.     Code,  §§3522,  4647. 

(a.)  From  the  certificate  of  the  presiding  judge  to  the  motion  lor  new 
trial,  it  appears  that  he  acted  under  a  misapprehension  of  the  facts 
when  ho  refused  the  motion. 

(6. )  The  testimony  was  conflicting  and  quite  evenly  balanced,  and  it 
is  impos.  ibie  to  say  what  influence  the  evidence  of  the  absent 
witness  might  have  had. 
Judgment  reversed. 

Jackson,  C.  J.,  concurred  specially,  on  the  ground  that  the  certificate 
of  the  presiding  judge  showed  that  he  had  misunderstood  the  facts, 
and  that  this  was  not  the  ordinary  case  of  the  exercise  of  discretion. 

September  16,  1884. 

Hall,  Justice. 

[To  the  report  contained  in  the  decision,  it  is  only  nec- 
essary to  add  that,  in  certifying  the  grounds  of  the  motion 
for  new  trial,  the  court  added  the  following  note  : 

"When  the  motion  was  overrnleil,  the  court  stated  that  the  court 
did  so  because  the  case  was  put  on  terms  at  last  court,  had  been  then 
continued  on  account  of  absence  of  same  witness,  and,  as  court  re- 
called when  motion  was  reached  this  term,  defendant  was  offered  a 
rule  against  witness,  and  declined  it  last  tenn,  and  court  notified 
counsel  case  would  not  be  continued  for  absence  of  this  witness  again. 
But  now  the  court  is  satisfied  that  the  case  was  not  on  termS;  but 
.continued  because  witness  was  sick  last  term.'^ 


Knight  vs.  The  State  op  Georgia. 

This  case  is  controlled  by  the  decision  in  70  Ga.,  752,  where  it  was 
held  that  if  a  defendant  was  tried  and  acquitted  under  an  indict- 
ment charging  him  with  larceny  from  the  house,  and  alleging  the 
ownership  of  the  house  and  of  the  goods  stolen  to  be  in  one  person, 
and  was  subsequently  arraigned  under  another  indictment  for  lar- 
ceny from  the  bouse,  alleging  a  different  ownership  of  the  bouse 
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and  of  the  goods  stolen,  and  a  different  day  on  which  the  offense 
was  committed,  a  plea  of  autrefois  acquit,  setting  out  fully  the 
first  indictment  and  the  proceedings  had  thereunder,  and  averring 
that  the  transactions  embraced  iii  both  indictments  were  one  and 
the  same,  was  good,  and  should  not  have  been  stricken  on  de- 
murrer. 
Judgment  reversed. 

September  16, 1884. 

Blandford,  Justice. 

[Prince  Knight  was  arraigned  in  the  county  court  of 
Brooks  county,  on  an  accusation  charging  him  with  the  lar- 
ceny of  certain  bacon,  the  property  of  Joseph  Mabbett  and 
Mrs.  Mabbett.  He  pleaded  autrefois  acquit^  alleging  that 
he  had  previously  been  arraigned,  tried  and  acquitted  upon 
an  accusation  charging  him  with  the  larceny  of  bacon  be- 
longing to  Joseph  Mabbett ;  that  the  two  transactions  were 
identical ;  and  that  the  present  charge  was  for  the  larceny 
of  the  same  bacon  as  that  involved  in  the  other  accusation. 
This  plea  was  stricken  by  the  county  judge^  and  error 
was  assigned  thereon  by  certiorari.  The  superior  court 
overruled  the  certiorari^  and  defendant  excepted.] 


Spring,  sheriff,  vs.  Morgan. 

"When  this  case  was  before  the  Supreme  Court  before  (72  Ga., 
267) J  it  was  held  that  the  court  below  erred  in  discharging 
the  rule  against  the  sheriff;  that  if  the  illegality  received  by  the 
sheriff  was  based  on  his  wrongful  conduct,  it  could  not  protect 
him ;  or,  if  he  colluded  with  the  defendant,  he  was  liable  to  the  ex- 
tent that  such  collusion  hurt  the  plaintiff;  and  it  was  directed  that 
the  case  be  heard  de  novOf  with  liberty  to  amend  the  answer  and 
traverse  the  same,  in  order  to  ascertain  the  facts.  On  the  return 
of  the  case  to  the  court  below,  the  sheriff  amended  his  answer, 
alleging  that  one  ground  of  the  af^davit  of  illegality  received  by 
him  was  that  the  plaintiff  was  not  entitled,  by  judgment  or  other- 
wise, to  an  execution  against  the  defendant,  and  denying  all  collu- 
sion.   No  traverse  was  filed  to  this  answer : 

Held,  that  it  was  error  to  make  the  rule  absolute.  If  the  affidavit 
was  received  by  the  sheriff  in  good  faith,  and  was  in  no  wise  con- 
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nected  with  his  default,  and  there  was  no  collusion  between  the 
sheriff  and  defendant  in  execution,  the  rule  should  have  been  dis- 
charged and  not  made  absolute ;  but  these  issues  should  have  been 
submitted  to  the  jury, 
(a.)  The  ground  of  illegality,  that  there  was  no  judgment  authorizing 
the  execution  in  favor  of  the  plaintiff,  would  authorize  the  sheriff 
to  receive  it,  if  he  did  so  in  good  faith.  This  was  easily  determined 
by  an  inspection  of  the  record ;  and  if  the  sheriff,  in  collusion  with 
defendant,  knowing  that  this  ground  was  wholly  untenable,  in 
order  to  cover  up  and  protect  himself  on  account  of  some  neglected 
duty  in  not  levying  or  properly  advertising  the  property  levied  on, 
received  the  affidavit  of  illegality  from  the  defendant,  then  he 
would  be  liable  to  plaintiff  in  execution  to  the  same  extent  as  if 
no  illegality  had  been  made  or  tendered  to  him.  But  this  issue 
has  not  been  made  or  tried  by  the  court  below. 
Judgment  reversed. 

September  16, 1884. 

Blandford,  Justice. 

[This  case  was  before  the  Supreme  Court  at  the  Febru- 
ary term,  1884,  where  it  will  be  found  fully  reported. 
On  its  return  to  the  superior  court,  with  liberty  to  amend 
so  as  to  determine  whether  the  sheriff  colluded  with  the 
defendant  in  Jl.  fa,  in  accepting  an  affidavit  of  illegality 
based  on  his  own  illegal  conduct,  the  sheriff  amended  his 
answer  by  denying  collusion,  and  stating  that  one  ground 
of  the  illegality  which  h*^  received  was  that  the  plaintiff 
in  Jl.  fa-  was  not  entitled,  by  judgment  or  otherwise,  to  an 
execution  against  the  defendant.  This  answer  was  not 
traversed,  but  the  court  made  the  rule  absolute.  The 
sheriff  excepted.] 


Walker  ei  al.j  commissioners,  vs.  Sheftall. 

It  is  not  the  duty  of  a  coroner  to  bury  any  pauper  bodies,  except  those 
on  which  an  inquest  has  been  held,  and  the  limit  of  $1,500  for  fees 
for  holding  inquests  and  burying  dead  bodies,  imposed  by  ^701  of 
the  Code,  applies  to  cases  in  whicli  it  is  the  duty  of  the  coroner  to 
hold  an  inquest  and  bury  the  dead.  But  where  a  number  of  pau- 
per bodies  were  found,  and  the  coroner  began  to  hold  inqneets, 
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but  discovering  that  the  deaths  were  clearly  the  result  of  a  storm, 
and  that  the  cases  were  not  proper  subjects  for  an  inquest,  de- 
sisted, made  no  charge  for  the  inquests  held,  and  not  officially  but 
as  an  indvidual,  caused  the  dead  to  be  buried  decently,  he  was  en- 
titled to  be  reimbursed  by  the  county.  Code,  §766. 
(a.)  Acts  providing  for  costs  and  salaries  are  to  be  strictly  construed, 
and  neither  can  be  increased  by  construction  and  in  any  indirect 
manner  beyond  the  amounts  specified  by  law,  but  the  acts  charged 
for  in  this  case  did  not  pertain  to  the  office  of  coroner,  nor  were 
charge<'  for  as  co3ts. 
Judgment  affirmed. 

December  19, 1884. 

Hall,  Justice. 

[On  refusal  of  the  commissioners  of  roads  and  revenues 
of  Chatham  county  to  reimburse  Sheftall  the  amount  ex- 
pended by  him  in  burying  the  dead  bodies  of  paupers, 
under  the  facts  stated  in  the  head-notes,  he  brought  suit 
and  recovered  judgment.  The  commissioners  moved  for 
a  new  trial,  which  was  refused,  and  they  excepted.] 


Aycock  vs.  Subbrs.  103  2u 

[JacksoHp  C.  J.,  not  presiding,  on  acconnt  of  providential  cause.] 

A  county  court  has  no  jurisdiction  to  try  and  determine  an  issue 
made  upon  the  foreclosure  of  a  chattel  mortgage  and  a  counter- 
affidavit  filed  thereto,  where  the  amount  involved  is  less  than  fifty 
dollars.  In  such  cases,  the  justice's  court  of  the  district  of  the  de- 
fendant's residence  has  jurisdiction.  Where  the  principal  sum 
secured  does  not  exceed  one  hundred  dollars,  but  is  more  than 
fifty  dollars,  the  two  courts  have  concurrent  jurisdiction.  Code, 
§^156,  282,  3974  (a),  (b). 
Judgment  affirmed. 
October  2, 1884. 

Hall,  Justice. 

[Jesse  Aycock  foreclosed  a  chattel  mortgage  against  Z. 
T.  Subers  before  the  county  judge  of  Sumter  county,  for  the 
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principal  sum  of  $37.00,  with  attorney's  fees  and  costs, 
and  the  execution  issued  thereon  was  made  returnable  to 
the  county  court.  Defendant  filed  a  counter-affidavit 
(called  in  the  record  an  affidavit  of  illegality),  alleging? 
among  other  things,  that  he  lived  in  the  993d  district,  G. 
M.,  which  was  not  in  the  district  in  which  the  county  court 
was  located,  and  that  it  had  no  jurisdiction  of  the  case, 
the  amount  being  under  $50.00.  On  demurrer,  the  county 
judge  dismissed  the  affidavit.  On  certiorari^  the  judge  of 
the  superior  court  reversed  this  ruling  and  quashed  the 
y?./a.     Plaintiff  excepted.] 


NiLES  V8.  Groover. 

In  an  action  of  ejc  ctment,  where  the  plaintiff  claimed  title  under  one 
who  had  a  deed  from  the  defendant,  but  who  was  dead  at  the  time 
of  the  trial,  the  defendant  was  incompetent  to  show  that  such 
deed  was  not  delivered  to  the  deceased.  Code,  §3854,  sub-section 
1 ;  71  Ga,,  16v^,  EUinger  vs.  Beytagh  (present  term). 
Judgment  affirmed. 
January  21  1886. 

Hall,  Justice. 

[In  an  ejectment  suit  of  Groover  against  Niles,  the 
plaintiff  derived  written  title  to  the  property  in  dispute 
from  one  Oamp,  to  whom  defendant  had  conveyed  by 
deed.  Defendant  offered  to  testify  that  the  deed  from  him 
to  Oamp  was  never  delivered.  Plaintiff  objected,  on  the 
ground  that  Oamp  was  dead,  and  this  contract  was  the 
cause  of  the  present  action.  The  court  held  the  witness 
incompetent.  The  case  having  resulted  adversely  to  the 
defendant,  this  ruling  formed  the  substantial  assignment 
of  error.] 
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Db Vaughn  vs.  Haugabook. 

[Jackson,  C  J.,  did  not  preside,  on  account  of  providential  cause.] 

Where  a  oraft  was  drawn  and  endorsed  by  the  drawer  and  placed  in 
the  hands  of  the  payee,  who  held  it  but  never  accepted  it,  it  was, 
in  legal  effect,  a  promissory  note,  and  the  payee  could  bring  suit 
on  it  as  such  against  the  drawer.    70  Ga.,  716. 
Judgment  reversed. 

October  %  1884. 

Hali,  Justice. 

\_Kfi,fa.  in  favor  of  J.  E.  De Vaughn  against  George  W. 
Hunter  was  levied  on  a  mule,  and  Thomas  Haugabook  in- 
terposed a  claim.  On  the  trial,  the  claimant  moved  to 
quash  ihBji.fa.  and  dismiss  the  levy,  on  the  ground  that 
there  was  no  legal  judgment  on  which  the^.ya.  issued. 
By  consent,  the  original  record  was  put  in  evidence  in  con- 
nection with  this  motion.  This  showed  the  following  facts : 
De  Vaughn  brought  complaint  in  the  statutoiy  form  against 
Hunter,  alleging  the  debt  to  be  due  on  a  '•  promissory  note 
or  draft."  The  copy  attached  to  the  declaration  was  as 
follows : 

"$1,067.43.  Montezuma,  Ga.,  April  9,  1874. 

**By  the  l5th  day  of  October,  please  pay  to  the  order  of  J.  E. 
De  Vaughn  one  thousand  and  sixty-seven  -ftftr  dollars,  for  value  re- 
ceived, as  an  advance  on  my  crop  to  be  raised  the  present  year,  includ- 
ing your  commission  for  the  same.  And  for  the  purpose  of  securing  the 
payment  of  this  draft  at  or  before  maturity,  I  hereby  create  a  lien  in 
your  favor,  with  authority  to  transfer  the  same,  on  my  crop  of  cotton 
and  other  crops  growing  or  to  be  grown  by  me,  or  in  which  I  may 
have  any  interest ;  also  I  hereby  create  a  draft  mortgage  upon  stock. 
If  this  note  is  not  paid  at  maturity,  it  is  to  bear  interest  at  the  rate 
of  eighteen  per  cent  per  annum,  and  should  I  not  fully  pay  this  draft 
at  maturity,  you  are  hereby  authorized  to  foreclose  this  lien  at  once, 
and  foreclose  this  mortgage,  as  provided  by  law  for  a  mortgage  upon 
personalty ;  and  I  further  agree  to  pay  all  costs  and  counsel  fees  in- 
curred in  its  collection.  And  I  agree  to  deliver  to  you  at  the  ware- 
house all  my  cotton  crop  and  a  sufficiency  of  same  to  meet  this  draft 
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l)eforc  maturity,  which  cotton  you  are  authorized  to  sell  at  your  dis- 
cretion for  that  purpose. 

**  (Signed)  G.  V.  Huntbb." 

(Endorsed  on  back)  G.  V.  Hukteb. 

Personal  service  was  perfected  and  a  judgment  by  de- 
fault rendered. 

The  court  held  that  this  record  showed  on  its  face  that 
the  judgment  was  not  founded  on  sufficient  pleadings,  and 
that  the  judgment  was  void,  and  dismissed  the  levy. 
Plaintiff  excepted.] 


Stewart,  ordinary,  for  use,  vs.  Kodgers. 

[Jackson,  C.  J.,  not  presiding,  on  account  of  providential  cause.] 

There  was  no  abuse  of  discretion  in  granting  a  first  new  trial  in  this 
case. 
Judgment  affirmed. 

October  2, 1881. 

Hall,  Justice. 

[Stewart,  ordinary  of  Sumter  county,  for  use  of  Ella 
Meeks,  brought  suit  on  the  guardian's  bond  of  David  G. 
Rodgers,  against  him,  as  principal,  and  Joel  Aycock,  as 
security.  Neither  defendant  appeared.  When  the  case 
was  called,  plaintiff  introduced  in  evidence  a  certified  copy 
of  the  bond  and  a  return  made  by  the  guardian.  This 
charged  himself  with  $983.34,  and  then  slated  that  this 
was  received  in  Confederate  money,  which  became  worth- 
less and  still  remains  on  hand.  Counsel  for  plaintiff  an- 
nounced that  he  relied  on  the  item  showing  receipt  of 
funds,  and  not  on  the  statement  as  to  Confederate  money. 
Counsel  for  plaintiff  wrote  out  the  verdict  for  $983.34, 
which  was  signed,  the  court  having  instructed  the  jury 
that  there  being  no  defence  or  controversy,  the  plaintiff 
was  entitled  to  a  verdict  for  the  amount  which  the  defend- 
ant admitted  to  be  due. 
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Defendant  moved  for  a  new  trial,  on  the  ground  that  the* 
verdict  was  contrary  to  and  unsupported  by  evidence; 
that  the  court  erred  in  his  instruction;  and  that  the  jury 
signed  the  verdict  without  charge  or  instructions,  except 
as  stated  above. 

The  motion  was  sustained,  and  plaintiiT  excepted.] 


Wactor  vs.  Saulsbdry,  Respess  &  Company. 

A  bill  for  specific  performance  must  be  brought  in  some  county  in 
which  one  or  more  of  the  defendants  may  reside,  if  they  are 
residents  of  the  state.  Whore  it  appeared  that  such  a  bill  was 
brought  in  a  county  in  which  none  of  the  defendants  resided, 
though  all  of  them  were  residents  of  the  state,  it  was  properly  dis- 
missed for  want  of  jurisdiction. 
Judgment  aflQrmed. 
January  21,  1885. 

Blandford,  Justice. 

[Wactor  filed  his  bill  against  Saulsbury,  Respess  & 
Company,  and  Pope,  sheriff  of  Taylor  county,  to  enforce 
a  specific  performance  of  an  agreement  on  the  part  of  the 
firm  to  re-convey  to  him  certain  land,  which  he  had  con- 
veyed to  them  as  security  for  a  debt.  He  alleged  that 
the  debt  had  been  paid,  or,  if  not  paid  in  full,  that  he  had 
tendered  any  balance  due.  The  bill  also  prayed  for  an 
injunction  to  prevent  the  enforcement  of  a  writ  of  posses- 
sion which  had  issued  for  the  land  in  their  favor  and  was 
in  the  hands  of  the  sheriff.  It  was  alleged  that  one  mem- 
ber of  the  firm  had  died  ;  another  was  living  in  Upson  or 
Pike  county ;  and  that  the  residence  of  the  other  was  un- 
known. 

No  service  of  the  bill  appears  in  the  record ;  but  on  a 
demurrer  by  Saulsbury,  Respess  &  Company,  the  bill  was 
dismissed,  one  ground  being  want  of  jurisdiction  in  Ti.  ylor 
county.    To  this  ruling  plaintiff  excepted.] 
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Aiken  vs.  Thk  State  of  Georgia. 

[Jackson,  C.  J.,  uot  presiding,  from  providential  cause.] 

1.  Where  an  indictment  for  larceny  after  trust  followed  the  statate, 
and  was  so  full  and  plain  as  to  be  fully  understood  by  the  defend- 
ant and  the  jury  who  tried  the  case,  it  was  sufficient,  and  a  de- 
murrer thereto  was  properly  overruled. 

2.  Where  two  justices  preside  in  this  court,  and  they  differ  in  opinion 
as  to  whether  the  evidence  sustains  the  verdict,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 

September  16,  )884. 

Blandford   Justice. 

[Russell  Aiken  was  indicted  for  larceny  after  trust.  The 
body  of  the  indictment  alleged  that  defendant 

"  was  intrusted  by  L.  0.  Jackson,  as  trustee  for  Sarah  F.  Burton, 
with  one  gray  mare  mule,  about  twelve  years  old,  of  the  value  of  one 
hundred  dollars,  of  the  personal  goods  of  the  said  L.  0.  Jackson,  as 
trustee  for  Sarah  F.  Burton,  for  the  purpose  of  using  Haiti  mulo  with 
a  view  of  purchasing,  provided  he,  the  said  Russell  Aiken,  liked  said 
mule,  and  the  said  contracting  parties  could  mutually  agree  upon  the 
terms  of  such  a  sale,  and  to  keep  the  said  mule  for  the  use  and  bene- 
fit of  the  said  L.  O.  Jackson,  as  trustee,  as  aforesaid,  and  he,  the 
said  Russell  Aiken,  did  fraudulently  convert  and  appropriate  the  said 
mule  to  his  own  use  before  any  trade  or  sale  of  suid  mule  was  made, 
without  the  consent  of  the  said  I..  O.  Jackson,  as  trustee,  as  afore- 
said, to  the  injury  of  the  said  L.  O.  Jackson,  as  trustee,  as  aforesaid, 
on  demand  made  in  person  by  the  said  L.  O.  Jackson,  as  trustee,  as 
aforesaid,  on  the  day  and  year  aforesaid,  in  the  county  aforesaid,  the 
full  value  of  said  mule,  and  without  returning  or  delivering  the  said 
mule  over  to  the  possession  of  the  said  L.  O.  Jackson,  as  trustee,  as 
aforesaid,  which  he,  the  said  Russell  Aiken,  did  absolutely  refuse  to 
do  on  demand  made  on  the  day  and  year  aforesaid,  in  the  county 
aforesaid,  in  person,  by  the  said  L.  0.  Jackson,  as  trustee,  ps  afore^ 
said,  on  the  said  Russell  Aiken,  contrary  to  the  laws  of  said  state," 
etc. 

The  prosecutor,  Jackson,  thus  detailed  the  transaction 
between  him  and  defendant : 

"In  the  month  of  February,  1878,  he  came  to  me  to  buy  a  mule;  I 
showed  him  a  gray  mule,  and  told  him  my  price  was  $100.00,  payable 
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in  the  fall  of  the  same  year  I  told  him.  Well,  there  was  a  conversa- 
tion took  place;  I  don't  know  exactly  what;  the  conversation, 
though,  that  is  usually  made  or  carried  on  in  makini?  a  trade.  He 
agreed  to  take  the  mule  and  try  it,  which  he  did,  and  he  brought  it 
back  in  a  week  or  ten  days ;  and  when  he  brought  the  mule  back,  he 
said  that  $100.00  was  too  much,  and  said  that  he  would  give  me 
$90.00.  I  told  him  I  would  not  take  $90.00  for  it,  and  he  then  agreed 
to  give  me  $100.00  for  it,  remarking,  at  the  same  time,  it  was  a  trade ; 
and  I  told  him  no,  it  was  not  a  trade,  and  I  told  him  when  ho  would 
give  me  a  mortgage  on  his  crop  over  three  bales  of  cotton  and  the 
mule,  that  then  I  would  consider  it  a  trade,  and  that  the  mule  would 
be  mine  until  it  was  done ;  and  he  took  the  mule  and  went  otF  under 
those  conditions.  ...  At  the  time  he  carried  the  mule  off,  the 
crop  was  not  planted ;  and  he  told  me  in  May,  or  about  the  first  of 
June— I  met  him,  and  he  was  riding  a  small  bay  horse,  and  we 
stopped  and  exchanged  some  few  words,  and  ho  asked  mo  how  I 
liked  the  horse — he  told  me  he  hatl  traded  the  mule  for  the  horse. 
...  He  traded  the  mule  for  the  horso ;  ho  said  that  he  suited 
him  better,  and  that  he  had  received  about  $15.00  worth  of  provisions 
to  boot;  and  he  asked  me  what  I  thought  of  the  trade.  I  d<  n't  re- 
member what  answer  I  made  to  him.  ...  I  didn't  make  the 
demand  on  him  at  that  time;  I  didn't  know  what  to  say;  I  didn't 
know  what  to  think  of  the  transaction,  and  I  came  to  Bainbridge  to 
consult  an  attorney  about  it  I  didn't  know  what  to  do.  He  told  me 
on  that  occasion  that  he  had  broken  his  land  up  with  the  mule  and 
planted  the  crop  with  the  horse.  ...  I  saw  him  several  times 
between  then  and  the  26th  of  November,  187S ;  in  the  same  year,  on 
the  26th  of  November,  I  went  to  see  him.  and  he  wasn't  at  home*.  I 
hunted  him  up,  and  I  told  him  he  had  not  made  any  settlement  for 
the  mule,  and  I  repeated  to  him  the  conditions  under  which  he  got 
the  mule ;  and  he  said  that  is  true ;  and  I  tol<l  him  ho  had  made  him- 
self liable  to  a  criminal  prosecution,  and  that  if  he  didn't  make  some 
satisfactory  settlement  about  this  mule,  I  would  prosecute  him ;  and 
he  told  me  to  crack  my  whip." 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  court  overruled  a  demurrer  to  the  in- 
dictment, on  the  grounds  that  it  set  out  no  offense;  that 
it  failed  to  show  how,  or  in  what  manner  the  defendant 
appropriated  the  mule,  which  formed  the  subject  of  the  al- 
leged larceny,  or  how  the  prosecutor  was  injured,  or  that 
the  parties  failed  to  agree  about  the  terms  of  the  sale 
stated,  and  because  the  allegations  are  uncertain  and  con- 
flicting. 
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The  Richmond  and  Danville  Railroad  rt.  Green. 

(2.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, and  without  evidence  to  support  it. 

The  motion  was  overruled,  and  defendant  excepted. 

In  the  Supreme  Court,  Justice  Hall  thought  the  evi. 
dence  sufficient  to  sustain  the  allegations  of  the  indictment, 
while  Justice  Blandford  was  not  fully  satisfied  on  the 
point;  and  the  judgment  was  affirmed,  as  stated  in  the 
head-note.] 


The  Richmond  and  Danville  Railroad  vs.  Green. 

1.  There  was  sufficient  evidence  to  sustain  the  verdict,  and  the  pre-* 
siding  judge  did  not  abuse  his  discretion  in  refusing  a  new  trial,  oii 
the  ground  that  the  verdict  was  without  evidence  to  support  it. 

2.  Whether  or  not  the  charge  excepted  to  was  incorrect,  it  is  unnec- 
essary to  decide.  If  it  was,  it  was  fully  cured  by  the  entire  charge 
of  the  court,  in  which  he  repeatedly  told  the  jury  that  if  the  plain- 
tiff, an  injured  employ^  of  a  railroad,  was  at  all  at  fault,  he  could 
not  recover. 

Judgment  affirmed. 
January  21,  1885. 

Blandford,  Justice. 

[Green  sued  the  Richmond  and  Danville  Railroad  for 
an  injury  to  his  hand,  caused  by  a  train  of  defendant,  lay- 
ing his  damages  at  $10,000.00.  Tfie  evidence  of  the  plaiH- 
tift'  was,  in  brief,  as  follows :  He  was  a  flagman  on  defend- 
ant's train,  and  as  such  his  duties  were  to  couple  cars, 
change  switches,  pass  up  wood,  etc.  There  was  also  a 
train,  hand  who  did  like  services,  he  being  generally  at  the 
front  of  the  train  and  the  other  at  a  different  place,  but 
either  acting,  according  to  which  was  neirest  at  the  time. 
On  March  2,  1882,  the  train  reached  Beaufort,  S.  C,  after 
dark,  where  some  cars  were  to  be  taken  on.  Plaintiff"  un- 
coupled the  engine  and  two  or  three  cars  from  the  main 
body  of  the  train,  and  they  ran  down  past  the  switch  and 
came  back  on  the  side-track,  where  the  cars  to  be  coupled 
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were.  Plaintiff  went  to  these  cars,  and  as  the  approach- 
ing cars  came  within  a  car  length  or  a  car-length  and  a 
half  (a  car  length  being  from  thirty  to  forty  feet),  he  raised 
his  lantern  as  a  signal  to  the  engineer  to  "  slack  up,"  and 
then  went  on  the  track  and  placed  the  coupling  pin  in  a 
slanting  position,  so  as  to  fall  into  the  link  properly.  When 
he  went  on  the  track,  he  waved  his  lantern  as  a  signal  to 
stop.  As  he  started  in,  he  saw  the  train  coming  back  at 
the  rate  of  four  or  five  miles  per  hour,  and  the  train-hand 
who  had  changed  the  switch  was  coming  beside  it.  The 
engineer  did  not  slacken  the  speed,  but  ran  back  at  the 
same  speed.  From  two  to  two  and  a  half  miles  per  hour 
is  as  fast  as  a  train  ought  to  come  back  to  couple  cars,  and 
not  over  one  mile  with  cars  constructed  as  these  were. 
They  had  sills  projecting  at  the  ends,  as  is  usually  the  case, 
Jtnd  also  had  what  are  called  '*  dead-blocks,"  being  blocks 
of  wood  projecting  from  the  end  of  the  car  over  the 
bumper  to  within  about  two  inches  of  the  end  of  the  latter. 
When  plaintiff  had  placed  the  pin,  he  saw  that  the  back- 
ing cars  had  not  stopped,  and  started  to  turn  and  go  out 
from  the  track,  but  seeing  that  he  did  not  have  time  and 
would  be  caught,  he  thought  the  safest  and  best  thing  to 
do  was  to  couple  the  cars.  He  caught  hold  of  the  link  and 
guided  it,  and  seeing  that  his  arm  would  be  caught,  he 
jerked  his  hand  up ;  it  struck  the  end  of  the  projecting 
pin  and  was  caught  between  the  dead  blocks  and  crushed. 
He  had  coupled  some  cars  of  this  kind  before. 

There  was  also  evidence  as  to  the  extent  of  the  injury 
and  the  value  of  the  plaintiff's  services  and  the  expectancy 
of  life  which  he  had. 

Defendant  introduced  no  evidence.  The  jury  found  for 
the  plaintiff  $1,700.00.  Defendant  moved  for  a  new  trial. 
The  motion  was  overruled,  and  defendant  excepted.]   . 
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Stokes  ct  aU  17«.  The  State  of  Georgia. 

1 105  795  Stokes  et  al.  vs.  Tub  State  op  Georgia. 

73    8101 
109    4901 

1.  The  facts  that  more  than  two  persons,  with  common  intent  to  force 
another  to  divide  fish,  caught  by  all,  in  a  certain  w^ay,  ran  him  oflP 
into  his  yard,  pursuing  him  with  brick-bats  or  rocks  tumoltuously 
to  his  home,  make  a  riot.    Code,  §4514. 

2.  Where  the  court  asked  the  defendants  in  a  criminal  case  if  they 
wished  counsel,  offering  to  furnish  such  counsel,  which  they  de- 
clined, and  none  was  appointed,  there  was  no  violation  of  the  con- 
stitutional right  to  have  the  benefit  of  counsel  and  to  defend  in 
person  or  by  counsel,  or  both.  Code,  §H9^,  4997 ;  par.  4,  6,  sec. 
1,  art.  1,  const,  of  1877. 

Judgment  affirmed. 

December  2,  1834. 

Jackson,  Chief  Justice. 

[Stokes  et  at  were  indicted  for  riot.  The  facts  are  suffi- 
ciently stated  in  the  head-note.  After  conviction,  defend- 
ants moved  for  a  new  trial,  on  the  grounds,  among  others, 
that  the  verdict  was  contrary  to  law  and  evidence,  and  that 
they  had  not  been  accorded  their  constitutional  right  of 
representation  by  counsel.  As  to  the  last  ground,  the 
judge  certified  that,  upon  the  call  of  the*  case,  he  inquired 
if  the  defendants  were  represented  by  counsel,  and  on  re- 
ceiving a  negative  answer,  explained  to  them  their  consti- 
tutional right  to  such  representation,  and  offered  to  furnish 
them  with  counsel,  if  they  so  desired,  and  were  unable  to 
employ  attorneys ;  and  that  defendants  stated  that  they 
did  not  so  desire.  The  motion  was  overruled,  and  defend- 
ants excepted.] 
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ACCEPTANCE.    See  Amendment^  3. 

ACCESSORY.    See  Criminal  Law^  37. 

ACCOMPLICE.    See  Criminal  Law^  43. 

ACTIONS.  See  Stock  and  StochholderSj  2 ;  Administrators  and  Ex- 
ecutors, 4, 6 ;  Negotiable  Instruments,  3, 4 ;  Bailments ,  1,2;  Hus- 
band and  Wife,  14;  Railroads,  38. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Trover,  plea  in  that  defendant  was  heir,  that  there  were  no 

debts,  and  no  need  for  farther  administration,  properly 
stricken.     Wheelus  vs.  Long,  adm*r,  110. 

2.  Trover  for  watch  wrongfully  taken  &om  temporary  administra- 

tor, is  individual  suit,  though  named  **  as  temporary  admin- 
istrator."   Ibid. 

3.  Trover  lies  for  property  taken  from  possession  of  temporary 

administrator^    Ibid. 

4.  Interest  in  estate,  party  entitled  to  as  heir  dying,  action  is  in 

his  administrator,  not  his  heir.    Blair  vs.  Dickerson,  adm'r, 
146. 

5.  Rights  of  administrator  no  greater  than  those  of  intestate. 

Whitworth  vs.  Wofford,  adm'r,  259. 

6.  Failure  of  administrator  to  set  up  valid  defense  makes  him  lia- 

ble to  heirs.    Beatie  vs.  Calhoun,  ord*y,  269. 

7.  Married  woman  may  be  administratrix  or  executrix.    Rood  vs. 

Perry  et  al,  319. 

8.  Plaintiff  in  fi,  fa.  dead,  levy  made,  administrator  made  party 

to  claim  case.    Rogers  vs.  Truett,  adm'r,  386. 

9.  Homicide,  administrator  may  sue  for,  when.    Central  R.  R.  et 

oZ.  vs.  Swint,  adm*r,  651. 
10.  Judgment  allowing  administrator's  resignation  entered  nunc 
•  pro  tunc  after  his  death.    Spencer  et  al.  vs.  Peake,  adm*r,  803 

ADMISSIONS.    See  Evidence,  48,  67,  68. 
V  73-63 
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ALIMONY. 

1.  Decree  for  permanent  alimony  continues  after  death  of  hos- 
band,  and  takes  precedence  of  prior  judgment.  Smythe,  ex'r, 
V8.  Banks,  803. 

AMENDMENT. 

1.  In  justice's  court,  new  cause  of  action  not  made,  since  act  of 

1880.     Vaughan  vs,  McDanul,  97. 

2.  Treble  damages  for  killing  cow  in  enclosure  without  lawful 

fence,  suit  for,  not  changed  to  action  for  value  of  cow.    Ibid. 

8.  Acceptors  of  drafts  suing  drawer  and  payee  ( who  also  endorsed) , 
amendment  allowed,  that  plaintiflfs  were  accommodation 
acceptors  and  paid  money  for  defendants.  Tift  &  Co.  v$, 
Carlton  et  al,  145.    (See  No.  10  below  ) 

*     4.  Bill  of  exceptions  amended  as  to  name  of  plaintiff  in  error. 
White  et  al,  vs.  Cook,  164. 

5.  Equitable  amendment  made  to  complaint  for  land.      Oellrich 

et  al,  V8,  Geo,  R.  R,,  389. 

6.  "Albany  Lodge,*'  etc.,  sued,  without  alleging  whether  corpora- 

tion or  partnership,  no  person  sued,  and  not  amendable. 
Barbour,  adm^x,  vs.  Albany  Lodge,  etc.,  474. 

7.  Correcting  name  of  defendant  not  make  interrogatories  already 

taken  inadmissible.    C  R.  R,  vs.  Sanders,  513. 

8.  Defective  declaration  amended,  if  cause  of  action  set  forth; 

aliter,  if  none  set  forth.    Bell  vs.  C.  R.  R.,  620. 

9.  Homicide  of  child  sue  I  for,  but  no  loss  to  parent  shown,  noth- 

ing to  amend  by.    Ibid. 

10.  Draft  for  advances  payable  to  order  of  drawer,  delivered  to 

drawees,  sued  in  statutory  form,  amended  by  adding  com- 
mon count.  Lewis  A  Minor  vs.  Harper,  ex*r,  634.  (See  No. 
3  above.) 

11.  Motion  to  strike  at  trial  term,  as  introducing  new  cause  of 

action,  in  time,  when.    Skidaway,  etn.,  Co,  vs.  O'Brien,  665. 

12.  New  cause  of  action,  amendment  to  action  for  cutting  ditch, 

alleging  removal  of  crossing  over  ditch,  adds.    Jbid, 
18.  New  cause  of  action,  amendment  to  suit  for  falling  in  hole  left 

open  on  railroad  right  of  way,  alleging  entering  on  plaintiff's 

land  and  cutting  down  guards  around  well,  adds.    Henderson 

vs.  Central  R.  R.,  718. 
14.  Immaterial  amendment,  refusal  of,  not  cause  new  trial.    Ibid. 
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APPEAL. 

1.  Pleadings  determine   right;   finding  of  reductions  does  not 

affect.     Taylor  V8.  Blassingamey  111. 

2.  One  bond  given  in  two  cases,  dismissed  unless  bond  given  in 

each.    Sparks  vs.  Hancock  et  al,,  143. 

3.  Garnishment  bond  ordered  strengthened  by  justice,  certiorari^ 

not  appeal,  is  remedy  to  correct.    Gregory  vs.  Clark,  642. 

4.  Same :  Estopped  from  denying  that  appeal  will  lie,  appellant 

is.    Ibid. 

ABBITRATION  ANI>  AWARD. 

1.  Under  general  submissioD,  only  matters  brought  before  arbi- 

trators decided.    Sheffield  vs.  Clark,  adm*x,  92. 

2.  Same :  Presumption  that  matters  decided  were  so  before  arbi- 

trators. Ibid. 

3.  Award  signed  by  umpire  alone,  or  with  an  arbitrator,  good. 

Ibid. 

4.  Award,  what  sufficiently  certain.    Ibid. 

5.  Error  in  judgment  not  alone  set  aside  award.    Lester,  gd'ti^  vs. 

CaUaway,  ex'r,  730. 

6.  Contrary  to  evidence,  not  set  aside  as,  if  any  evidence  to  sup- 

port.   Ibid. 

ASSAULT  WITH  INTENT  TO  MURDER.     See  CHminal  Law, . 
39-40. 

ASSIGNMENTS. 

1.  Power  of  assignee  to  collect  subscriptions  same  as  that  of  com* 

pany.    Clark,  assignee,  vs.  Turner  et  al,,  1. 

2.  Conveyance  of  excess  of  property  in  trust  to  pay  certain  debts, . 

is  assignment  for  creditors.    Coggins  vs.  Stephens  d  Co.,  414. 
8.  Inventory  and  schedules  required  not  attached,  assignment 
void.    Ibid. 

4.  Construction  of  assignment,  act  of  1880  liberal  for  creditors 

and  strict  against  assignor  and  assignee.    Ibid. 

5.  Secret  trust  for  assignor  avoids.    Ibid. 

ATTACHMENTS. 

1.  Against  fraudulent  debtor,  declaration  must  be  filed.    Daniel 
dcSonvs.  Hoehstadter  Bros.f  144. 


'« 


•i 


Digit 


ized  by  Google  ^^ 


820  INDEX. 


2.  Notice  given  to  defendant,  judgment  on  declarationy  thou^ 

attachment  dismissed,    i&td. 

3.  Unconditional  contract  sued  on,  judgment  by  court.    Ibid, 

4.  Notice  not  necessary,  to  obtain  judgment  against  prop<Brty. 

Craig  V8,  Fraser,  246. 

6.  Notice  appeared  in  this  ca^e*    Ibid. 

6.  Stock  held  as  collateral,  not  appropriated  beyond  debt  secured, 

after  attachment  levied.    Ku2e  4s  Co*  v$.  Montgomery  et  ah, 
337. 

7.  Ajrainst  non-residents,  not  unconstitutional  as  not  granting 

equal  rights  to  citizens  of  different  states.    PyrolusiUt  etc., 
Co.  v$.  Wardf  491. 

8.  On  open  account,  left  to  jury,  though  proof  was  in  writing. 

Ibid. 

0.  Dismissal  is  final  judgment,  and  may  be  excepted  to.    Falvey 

vs.  Adanuonf  493. 

10.  Fraudulent  transfer,  attachment  on  ground  of,  that  claim  has 

been  interposed  a^d  equitable  issuep  made,  not  prevent  pe- 
tition to  dismiss  by  defendant    Jbid, 

11.  Disclaim  owning  property,  but  move  to  dismiss  attachment, 

defendant  may.    Ibid. 

12.  Subrogation  and  right  of  redemption  not  determined  on  motion 

to  dismiss.    Ibid. 
18.  Discretion  on  disputed  facts,  on  petition  to  dismiss  attachment 
issued  ex  parte  on  ground  of  fraudulent  transfer.    Ibid. 

See  Debtor  and  Creditor^  1;  Oamishment.  14-16. 

ATTOENEY  AND  CLIENT. 

1.  Feten  allowed  as  part  of  damfm^,  wben.    Murphy,  truitee,  et  al 

vs.  Mayor,  etc.,  of  Sav..  et  oZ.,  263. 

2.  Disqualify  council  from  presiding  on  Ui|u  of  nuisance,  employ 

ing  attorney  does  not.    Mayor,  etc.,  of  Montezuma  vs.  Minor, 
svng.  ptnr.,  484. 

3.  Advice  of  atto]::ney  admis^ble  on  question  of  probable  cause 

for  prosecution.     Ventress  vs.  J^osser,  63f4. 

4.  Right  of  representation  not  violated,  where  appointment  de- 

clhied.    Stokes  et  dl  vs.  State,  816 

See  Charge  of  Courts  2;  New  TrUjLl,!  \  Fractice  in  Superior 
Court,  8. 
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AUDITOR. 

1.  Exceptions  to  report  filed,  what  isBues  submitted  to  jury. 

Cureton  V8,  WrigJU  et  a^,  8. 

2.  Verdict  Hriatim  on  exceptions  of  fact.    Ibid. 

BAILMENTS. 

1.  Interference  with  special  property,  bailee  may  sue  for ;  with 

general  property,  owner  may  sue  for.  Lochhari  vs,  W,  ds  A. 
R.  R.,  472. 

2.  Borrower  cannot  sue  for  destruction  of  property.    Ibid. 

BANKRUPTCY. 

1.  Exemption  in  1873  good  against  judgment  in  1869,  based  on 

tort.    AlUy  m.  Holcomb,  109. 

2.  Same :  Exemption  good,  though  cause  of  action  prior  to  bank- 

rupt act.    Ibid. 
8.  Consideration  of  note  withdrawal  of  objection  to  discharge, 
not  void  in  hands  of  innocent  purchaser  before  due.    Rhodes 
V8.  BeaU  et  aL,  641. 

BANKS. 

1.  Cashier  not  allowed,  by  rule,  to  become  debtor  to  bank ;  an- 

other, with  notice,  buys  stock,  cashier  advances  money, 
stock  pledged  as  collateral,  and  cashier  assumes  payment  of 
note  and  takes  stock,  bank  not  bound  by  arrangement.  Sav. 
Bk.  <fc  Trust  Co.  vs.  Hartridge,  223. 

2.  Same:  Notice  to  and  radfication  by  cashier  not  bind  bank. 

Ibid. 
8.  San:e :  Depreciation  in  stock,  bank  not  liable  for.    Ibid, 

4.  Same:  Collateral  was  held  by  bank  free  from  agreement  of 

cashier.    Ibid. 

5.  Endorsement  of  draft  "for  collection,  for  account  of,"  what 

effect.    Central  R.  R.  vs.  First  Nat.  Bk.,  etc.,  383. 

BESTIALITY.    See  Criminal  Law,  13. 

BONA  FIDES.    See  Railroads,  14 ;  Ejectment,  8 ;  Debtor  and  Oredr 
itor,  13  16;  SJieriffs^  10, 11. 

BONDS.     See  Appeal,  2;  Garnishment,  4,  9,  14-16. 
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BONDS.    (CRIMINAL  RECOGNIZANCES  )    See  OHminal  Law, 
9,  10,  12,  40,  41,  iQ;  Principal  and  Surety,  1,  2,  6-8. 

BONDS  (OFFICIAL).    See  Officers,  1;  Tax,  10. 

B(X)KS.    See  Evidence^  50-52.  > 

•     •  • .   f 

BORROWER.    See  Bailments,  2.  \ 

BOUNDARIES.    See  Deeds,  6. 

BURDEN  OF  PROOF.    See  Malicious  Prosecution,  6;  Debtor  and 
Creditor,  14. 

BURGLARY.    See  Criminal  Law,  bl,  68. 

CARRIERS.    B^eRaUroads. 

CERTIORARI. 

1.  Proper  remedy  for  refusal  of  justice  to  enter  judgment  against 

garnishee.    Stames  vs.  Tanner,  Justice,  144. 

2.  Garnishment  bond  ordered  strengthened  by  justice,  certiorari, 

not  appeal,  is  remedy  to  correct.    Gregory  vs.  Clark,  542. 
8.  Discretion  in  sustaining,  on  conflicting  facts.    Baldwin   vs. 
Hiers,  739. 

CHARGE  OF  COURT. 

1.  General  charge,  when  jury  impanelled,  as  to  importance  of  en- 

forcing criminal  laws,  not  require  new  trial.   Collins  vs.  State, 
76. 

2.  Same:  Attorney  appearing  in  two  cases,  charge  in  one  not 

cause  new  trial  in  other.    Ibid, 
8.  Omission  to  charge,  assignment  of  error  bad,  if  no  request 
shown  and  attention  of  court  not  called.    Higgins  rs.  Cher^ 
okee  Railroad,  149. 

4.  Negligence,  how  far  charge  may  state  facts  constituting,  not 

decided.    Ibid, 

5.  Not  clear  in  part,  but  right  as  a  whole,  no  reversal.    Georgia 

Railroad  vs.  PiUman,  325.    (See  No.  8  below.) 

6.  That  jury  might  use  knowledge  of  any  rules  of  calculation, 

right.    Ibid, 

7.  Full  and  fair  in  this  case.    Georgia  Railroad  vs,  Thomas,  350. 
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8.  Inaccuracy  in  one  part  corrected  in  another,  not  reqaire  new 

trial.    Ibid.;  Eaves  <k  Collins  vs.  Cherokee  Iron  Co,,  4>9: 
City  of  Atlanta  vs.  Brown,  630,  (See  No.  5  above  ) 

9.  **  As  shown  by  the  evidence,"  meaning  "  if  shown,"  etc.  Ibid, 

10.  Requests  covered  by  general  charge,  not  bound  to  give.    Ibid, 

11.  Opinion  that  statement  is  of  slight  weight,  error  to  intimate. 

Hendricks  vs.  State,  677. 

12.  Lower  grade  of  offense,  no  charge  as  to,  if  no  evidence.    Ibid, 
13.-  Should  not  tell  the  jury  what  is  a  good  refresher  of  witness's 

memory.    Printup  Bros,  ds  Pollard  vs,  James,  583. 

14.  Opinion  on  weight  of  evidence,  charge  should  not  state.    Ibid. 

15.  Presumption  of  payment  for  former  services,  that  entering  new 

service  would  raise,  not  charged.    Jbid, 

16.  Justice  not  required  to  charge  jury;  if  done,  it  must  be  cor- 

rectly done.    BendJieim  Bros,  dk  Co,  vs.  Baldwin,  694. 

17.  Long  extracts,  containing  several  propositions,  not  excepted  to. 

Fisher  vs.  StaU^  696. 

18.  Not  full,  requests  should  be  made.    City  of  Atlanta  vs.  Brown ^ 

630. 

19.  Directing  verdict  requires  new  trial,  except  when.  Manning  vs. 

Mitrhelletal,,6eO, 

20.  Requests  inapplicable  not  given.    Pace  vs,  Payne,  670. 

21.  Requests,  what  sufficiently  distinct  to  assign  as  error.    Ibid. 

22.  Greneral  charge  not  brought  up,  presumed  correct.    Ibid. 

23.  Request  refused  and  charge  to  contrary,  not  presumed  corrected 

in  general  charge.    Ibid,   (See  No.  26  below.) 

24.  Negligence,  court  should  not  tell  jury  what  acts  make.    Central 

R.  R.  vs,  Coggin,  689. 

25.  Measure  of  damages,  rule  where  entire  injury  is  to  peace,  hap- 

piness or  feelings,  not  given,  on  suit  for  physical  injury. 
Central  R.  R.  vs.  Senn,  705. 

26.  Error  in  charge  not  presumed  corrected  in  general  charge,  not 

sent  up.    Jbid.    (See  No.  23  above.) 

27.  No  notice,  charge  that  there  was,  error,  if  any  evidence  of  no- 

tice.    Knorr,  admW,  et  aX,  vs.  Raymond  et  al.,  749. 

CHARTERS. 

.  Construction  by  courts  of  state  where  gpranted,  followed.     Clark, 
ass'ee,  vs.  Turner  etal,  1. 
2.  Street  railroad  in  Macon,  for  public  benefit.    Mayor,  etc.,  of 

Mac,  et  al.  vs.  Harris ,  428. 
8.  Steam,  use  of  allowed,  under  such  charter.    Ibid, 


Digit 


ized  by  Google 


824  INDEX. 


4.  Use  for  private  purposes  enjoined.    Ibid, 

5.  Contract  of  subscribers  whether  embodied  in  charter  obtained, 

evidence  admissible  to  show.    Hendrix  vs,  A  cademy  of  Iftmc, 
437. 

6.  Subscription  is  with  reference  to  capital  stock  fixed,  and  not 

recoverable  until  stock  all  subscribed.    Ibid, 

7.  Turnpike  not  kept  in  repair,  penalty  fixed  by  charter  in  1840, 

controls;  not  changed  by  legislature.     Habersham,  etc^  Co. 
V8.  Taylor  et  aL,  comm'rs,  562. 

8.  Same :  Manner  of  enforcing  penalty  may  be  changed.    Ibid, 

9.  Superior  court,  granting  without  authority,  made  good  by  rati- 

fying act    Buden  vs,  StcUe^  567, 

See  Corporations  1-8 ;  Municipal  Corporaiions,  6. 
CITIZENS.    See  Corporations,  12. 

CLAIMS. 

1.  Under  tax  jl./a.,  none  in  forma  pauperis.    Lingo,  marsfial,  vs. 

Harris,  28. 

2.  Execution  invalid  and  not  following  judgment,  claimant  may 

show.    Smith  vs.  Lochett  et  al,,  104. 

3.  Regularity  of  transfer  of  fi.  fa,,  claimant  is  not  interested  in. 

Parish  et  al,  vs,  McLeod^  123. 

4.  Part  of  purchase  money  paid,  equity  of  purchaser,  not  decided 

unless  question  raised.    Tbid, 

5.  Dead,  that  plaintiff  in  ^. /a.  was,  before  levy,  immaterial,  and 

issue  stricken.    Rogers  vs,  Truett,  adm*r,  386. 

6.  Same :  Administrator  or  transferee  made  party.    Ibid, 

See  Witness,  4;  Attachment,  10. 
CODE. 

1.  Of  1863  ratified  by  constitutions  of  1865  and  1868.    Geo,  R.  R, 
vs.  Ivey,  499. 

COLLATERAL  SECURITY.    See  Banks,  1-4;  Attachment,  6;  Ex- 
ecutions, 7. 

COMITY  OF  STATES.    See  Charters,  1 :  OamishmerU,  13. 
COMMISSIONS.    See  Principal  and  Agent,  7-9. 
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COMWROLLER  GENERAL.    See  Tax,  3. 
CONSIDERATION.    See  BromUiory  Notes,  4-6 ;  tkeds^  26. 
CONSPIRACY.     See  Evidence,  38. 

CONSTITUTIONAL  LAW.  ' 

1.  Caption  and  body  of  act  levying  tax  on  liquor  dealers,  what  not 

variant.    Brown  vs.  State,  83. 

2.  Special  liquor  tax  not  unconstitutional,  as  being  a  special  law 

as  to  taxation,  or  as  not  uniform.    Ibid, 

3.  Special  tax  on  liquor  is  a  general  law.    Ibid, 

4.  Ordinance  prohibiting  getting  on  and  off  trains  by  *'  boys  and 

others  unconnected  with  '*  same  and  not  passengers,  consti- 
tutional.   Bearden  vs.  City  of  Madison,  184. 

5.  Wife  recovering  full  value  of  life  of  husband  killed,  law  consti- 

tutional.    Oco.  R.  R.  vs.  Pittman,  325. 

6.  Attachments  against  non-residents  not  unconstitutional.    Py- 

rolusiie,  etc.,  Co.  vs.  Ward^  491. 
7.  Citizens  of  other  states,  rights  not  violated  by  attachment  law. 
Ibid. 

8.  Railroad  employe's  right  to  recover  for  injury,  statute  is  not 

special  and  unconstitutional.    Geo,  R.  R.  vs,  Ivey,  499. 

9.  Code  of  1863,  effect  of  constitutions  of  1865  and  1868  on.    Ibid. 

10.  Charter,  penalty  for  not  repairing  turnpike,  fixed  in  1840,  not 

changed  by  legislature.    Habersham,  etc,  Co,  vs,  Taylor  et  al, 
comm'rs,  662. 

11.  Same :  Manner  of  enforcing  penalty  may  be  changed.    Ibid. 

12.  Charters  not  granted  to  express  company  by  superior  court  in 

1875.    Ruden  vs,  StaU,  667. 

18.  Charters  granted  by  superior  court,  act  confirming  all,  consti- 
tutional.   Ibid, 

14.  Election  on  adopting  local  act  constitutional.  CcUdwell  et  al,  vs. 
Bai^ett  et  al.,  commWs,  604. 

15  Title  and  body  of  act  as  to  local  election,  not  conflicting,  when. 
Ibid. 

16.  Subject-matters,  more  than  one,  regulations  germane  to  main 

object  are  not.    Ibid, 

17.  **  Local  option  "  election  constitutional.    Ibid. 

18.  Schools,  building  of  by  city  not  unconstitutional.     Mayor,  etc., 

of  Cartersville  vs.  Baker,  786. 
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19.  Testimony  of  shipmaster,  seamen,  etc.,  taken  in  writing  in  cer- 

tain criminal  cases,  is  it  constitutional?  Qussref  Bums  vi* 
StaU,  747. 

20.  Right  to  have  counsel  not  violated,  whero  defendant  had  none 

and  declined  appointment.    Stokea  et  al.  vs.  State,  816. 

See  Bankruptcy  1,  2;  Homestead,  10-11. 

CONSTRUCTION.    See  Laws;  Husband  and  Wife,  19;  EstaUs,  3; 
WiUSf  5;  Deeds,  25;   Contracts,  29. 

CONTINUANCE. 

1.  Absent  witness,  when  error  to  refuse  continuance  on  ground  of. 
Barnard  vs.  State,  803. 

CONTRACTS. 

1.  Compromises  favored  by  courts.    Bass  vs.  Bass,  134. 

2.  Infants,  contract  of  mother  for,  void ;  either  side  may  take  ad- 

vantage of.     Thompson  vs.  PhiUips  et  al.,  140. 

3.  I^tify  trade  for  infant,  equity  may.    Ibid. 

4.  Cashier  of  bank,  arrangement  to  borrow  from  bank  through 

third  person,  with  notice  of  rule  to  contrary,  not  bind  bank. 
Sav.  Bk.  iSs  Trust  Co.  vs.  HaHridge,  223. 

6.  Same:  Stock  deposited  as  collateral  by  third  party  for  loan, 

held  by  bank  free  from  contract  of  cashier.    Ibid. 
6.  Round  trip  ticket  on  railroad,  special  contract  that  it  should  be 
signed  at  terminal  point  before  good  for  return,  binding. 
Moses  vs,  E.  T.,  Va.  <k  Ga.  R.  R.,  350. 

7.  Statute  of  frauds,  w  hat  memorandum  or  entries  sufficient  to 

meet  requirements  of.    North  &  Co.  vs.  Mendel  <fc  Lro.,  400. 

8.  Of  corporators,  whether  embodied  in  charter,  evidence  admis- 

sible to  show.    Hendrix  vs.  Academy  of  Music,  438. 

9.  Subscription  for  stock  is  with  reference  to  entire  capital  stock, 

and  not  enforced  until  whole  is  subscribed,  unless  by  express 
provision  or  waiver.    Ibid. 

10.  Subscription  not  enforced  if  others  release^,  reducing  capital. 

Ibid. 

11.  Employment  to  terminate  in  case  of  fire,  promise  after  fire  to 

find  employ*^  something  to  do,  was  merely  gratuitous  and 
did  not  renew  contract  or  waive  termination.  Edwards  vs. 
Block,  450. 

12.  Same:  New  contract,  if  promises  were,  should  have  been  so 

declared  on.    Ibid. 
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13.  Written  contract,  right  to  require  strict  compliance.    Eaves  <k 

Collins  vs.  Cherokee  Iron  Co,,  459. 

14.  Strict  compliance  not  insisted  on,  notice  of  requirement  neces- 

sary, before  recovering  for  failure.    Ibid. 

15.  Same ;  Departure  a  sort  of  new  agreement.    Ilnd, 

16.  Abandoned  by  both  sides,  one  cannot  recover  for  breach  of 

other.    Ilnd. 

17.  Twenty  tons  of  ore  to  be  furnished,  with  option  to  furnish 

twenty  more,  notice  of  election  necessary  in  reasonable  time. 
Ibid. 

18.  Same :  Reasonable  time,  what  is.    Ibid. 

19.  *  *  Cropper ' ''  farming  on  shares  is  not  partner  of  landlord.     Gurr 

vs.  Martin,  cxW,  528. 

20.  Option  to  buy  within  given  time,  signed  only  by  owner,  and 

with  no  obligations  on  other  party,  not  binding.    Peacock  vs. 
Deweese,  570. 

21.  Mutual,  contracts  must  be,  to  bind.    Ibid, 

22.  Note  payable  in  cotton,  some  delivered  after  due,  not  credited 

at  advanced  price.     ClaHz,  exW,  vs.  Minor,  090. 

23.  **  Fully  cured*'  meat  to  bo  delivered,  meaning  shown  by  ex- 

perts.    Fealhcrston,  trustee,  vs.  Rounsavile  cC-  Bro.i,  C17. 

24.  Consideration  illegal,  what  does  not  aflfect  innocent  purchaser 

before  due.    Rhodes  vs.  Bcall  ct  at.,  641. 

25.  Defeasible  title  in  vendee,  subject  to  revest  on  breach  of  condi- 

tion, in  this  case.     Hall  <&  Ruckel  vs.  Larey,  697. 

26.  Live  stock  contract  of  railroads,  effect  discu.«sed.     Central  R. 

R.  vs.  Bryant,  722. 

27.  Sale  by  metes  and  bounds,  and  not  by  acre,  deficiency  not  di- 

minish price,  when.    Lester,  gdn.,  vs.  Callawoy,  ex*r,  730. 

28.  "  See  debt  paid,'*  promise  to,  if  credit  extended,  is  original 

undertaking.    Baldwin  vs.  Hiers,  739. 
2 )    Cnnstrued  by  law  at  time  of  making.    Knorr,  admW,  et  al.  vs, 
Jiaymond  et  al.,  749. 

See  PrtJicipal  and  Surety,  1. 
CONTRIBUTION.     See  Partnershipj  4. 
CORONER. 

1.  Expenses  of  burying  paupers  allowed.     Walker  et  al.,  commWs, 

vs.  She/tall,  806. 

2.  Same :  Not  duty  of  coroner  as  such.    Ibid. 
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CORPORATIONS. 

1.  Stock  issued  beyond  charter  limit  is  ultra  vires,  and  subscrip- 

tion not  binding.     Clark,  ass'ee,  vs.  Turner  el  aU,  1. 

2.  Construction  of  charter  by  courts  of  state  where  granted,  fol- 

lowed.   Ibid* 

3.  Inducing  insurance  on  faith  of  subscription  beyond  charter 

limit,  action  for  by  injured  party.    Ibid. 

4.  Assignee  takes  place  of  corporation  as  to  subscriptions.    Ibid, 
6.  Arrangement  to  transfer  property  to  pay  debt  not  enjoined  by 

stockholder  who  has  not  paid  snbscription.    Landes  et  al.  vs. 
Qlobe,  etc.,  Co,  et  al.,  176. 

6.  Power  in  directors  to  arrange  for  payment  of  debts  was  con- 

ferred by  stockholders  in  this  case.    Ibid. 

7.  Use  of  franchise  of  street  railroad  for  private  purposes  enjoined. 

Mayor,  etc.,  of  Mac,  et  al.  vs.  Harris,  428. 

8.  Stock  subscription,  parol  proof  as  to  agreement,  when.    Hen" 

drixvs.  Academy  of  Music,  437. 

9.  Subscription  is  with  reference  to  whole  capital  stock  and  not 

collectible  till  whole  subscribed.    Ibid. 

10.  Subscription  not  collected  if  others  re' eased  so  as  to  reduce 

capital.    Ibid. 

11.  "Albany  Lodge,"  etc.,  sued  without  alleging  whether  incor- 

porated or  partnership,  is  no  suit.    Barbour,  adm^x",  vs,  Al- 
bany Lodge,  etc,  474. 

12.  Citizen,  corporation  is  not.    Pyrolusite,  etc  ,  Co.  vs.  Ward,  491. 

See  Charters;  Stock  and  Stockholders;  Attachment,  6 ;  Con- 
stitutional  Law,  10, 11. 


COSTS. 


1.  Execution  for  against  defendant  does  not  follow  judgment 

which  put  costs  on  plaintiff.    Smith  vs.  Lockett  et  al.,  104. 

2.  Dismissal  in  Supreme  Court  fixes  costs  of  bringing  up  case  on 

plaintiff  in  error.    Markham  vs.  Ross,  105. 

3.  Dismissal  because  transcript  did  not  arrive  in  time,  not  alone 

forfeit  clerk's  costs.    Ibid. 

4.  Costs  defined.    Ibid. 

6.  Improper  items,  motion  to  re-tax  is  remedy.    Ibid. 

6.  Default  opened,  discretion  as  to  costs.     Sasser  vs.  Sasser,  276. 

7.  Acts  providing,  strictly  construed.     Walker  et  al.,  commWs,  vs. 

Sheftallj  806. 
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COTTON.     See  Sales,  1 ;  Promisiory  Notes,  2/  Principal  and  Agents 
19,  20. 

COUNTY  COURT.    See  Mortgage,  13, 14. 

COUNTY  MATTERS.    See  Tax,  6-8;  Coroner f  1,  2. 

COURTS. 

1.  Equitable  rights  set  np  in  common  law  coart.    Glover  et  al,  vi. 

Stamps  et  al.,  209;  Oellrich  et  al.  vs.  Geo.  R.  R.,  889. 

2.  Election  on  fence  question,  decision  of  ordinary  not  interfered 

with.    Shrine  ei  aU  vs.  Jackson  ei  aU,  377. 

3.  Election  on  "local  option  '*  law,  no  interference  with  decision, 

without  authority  granted     Caldwell  et  al.  vs.-Barrett  et  ah, 
commWs,  604. 

4.  Power  to  complete  and  amend  record.    Spencer  et  al.  vs.  Peake, 

adm*r,  803. 

CRIMINAL  LAW. 

1 .  Voluntary  manslaughter,  when  necessary  to  charge  on.    Smith 

vs.  State,  31. 

2.  Murder  and  voluntary  manslaughter  compared.    Ibid. 

3.  Weapon,  character  of,  considered  on  question  of  malice.    Ibid. 

4.  Selling  liquor  presumed  after  registering  as  a  dealer.    Brown 

vs.  StaU,  38. 

5.  Selling  liquor  without  paying  tax,  punishment  constitutional. 

Ibid. 

6.  Malicious  mischief,  indictment  for,  describing  property  and 

naming  owner  sufficient.    Harris  vs.  State,  41. 

7.  Crops  raised  by  permission  on  railroad  right  of  way,  maliciously 

destroyed  by  running  road  over,  is  malicious  mischief.    2bid. 

8.  Aliter,  if  road  opened  in  good  faith.    Ibid. 

9.  Bond  forfeited  in  state  court,  although  eflfort  made  to  remore 

case  to  U.  S.  Court,  and  afterwards  remande^l  for  want  of 
jurisdiction.    Hunter  et  al.  vs.  Colquitt,  gov'r,  44. 

10.  Aliter,  if  jurisdiction  of  U.  S.  Court  attached.    Ibid. 

11.  Bond,  blanks  filled  by  sheriff  by  instruction  of  surety,  after 

signing,  binds.    Brown  vs.  Colquitt,  govW,  59. 

12.  Recognizance,  sureties  in,  have  until  call  of  case  against  prin- 

cipal at  term  after  sci.  fa.  issued,  to  produce  him.    Bos^vell 
vs.  Colquitt,  gov*r,  63. 
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13.  Bestiality,  on  trial  for,  penetration  proved  by  circamstances. 

Collins  V8.  State,  76. 

14.  General  chargei  when  jary  impanelled,  as  to  importance  of 

enforcing  criminal  laws,  not  require  new  trial.    Ibid, 

15.  Voluntary  manslaughter,  facts  warranted  conviction  for,  in  this 

case.    Smith  vs.  State,  79. 

16.  Provoking  difficulty  and  making  no  effort  to  decline  combat, 

homicide  not  justifiable.    Ibid, 

17   Involuntary  manslaughter,  shooting  at  another  and  shot  kills, 
cannot  be.    Jbid, 

18.  Involuntary  manslaughter,  no  evidence  of,  no  charge  as  to. 

Ibid. 

19.  Murder,*  facts  sufficient  to  show,  verdict  of  voluntary  man 

slaughter  sustained.    Ibid, 

20.  Two  convictions  for  same  offense,  have  weight.    Ibid. 

21.  Using  obscene  language  iu  presence  of  female;  offer  of  her 

husband,  who  was  prosecutor,  to  compromise  for  money, 
inadmissible.    Howard  va.  State ,  83. 

22.  Statement  by  defendant  that  husband  had  offered  to  compro- 

mise, improper.    Ibid. 

23.  Identity  of  defendant  must  be  shown  beyond  a  reasonable 

doubt.    Johnion  vs.  State,  107. 

24.  Same :  Moral  certainty  sufficient.    Ibid,;  Moore  ts.  State,  139. 

25.  Rape  shown,  charge  as  to  assault  with  intent,  properly  refused. 

Ibid, 

26.  Venue  must  be  shown,  or  verdict  of  guilty  contrary  to  law. 

Clcud  vs.  State,  126. 

27.  Description  of  stolen  goods  charged  must  be  proved ;  but  other 

marks  may  also  be  shown.    Johnson  vs.  State,  128. 

28.  Malpractice  in  office,  notice  to  defendant  and  prosecutor  re- 

quired.    Groves  vs.  State,  205. 

29.  Same :  Indictment  or  presentment,  defendant  may  be  tried  on 

either.    Ibid, 

30.  Grand  juror,  duty  as  to  bringing  matters  to  attention  of  his  fel- 

lows.   Ibid, 

31.  Indictment  and  presentment,  distinction  abolished.    Ibid, 

32.  Tax  collector  speculating  with  county  funds  and  replacing  them 

with  jury  scrip  bought  at  a  discount,  guilty  of  embezzlement. 
Fuller  vs.  State,  408., 

33.  Tax  collector  delaying  collection  ol  fi.  fas.,  not  embezilement 

Ibid. 
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84.  "  Schiedam  Schnapps,"  whether  liquor,  is  for  jury.  Fairelofh 
V8.  SiatCj  426. 

35.  Selling  liquor  without  license,  husband  managing  store  of  wife, 

guilty.    Ibid, 

36.  Same :  Sale  by  clerk  in  presence  of  manager,  latter  guilty.  Ibid, 

37.  Accessories,  none  in  misdemeanors ;  all  principals.    Ibid, 

38.  Scire  facias  on  bond,  defence  to,  should  be  definite;  not  state 

conclusions.     Sa89er  et  al.  V8,  McDaniel,  gov'r,  547. 

39.  Assault  with  intent  to  murder,  warrant  not  void  because  affi- 

davit did  not  state  that  weax>on  was  likely  to  produce  death. 
Ibid, 
40  Warrant  not  bad  because  person  assaulted  not  named,  when. 
Ibid. 

41.  Bond  returnable  merely  to  superior  court,  not  invalid,  where 

entire  record  shows  of  what  county.    Ibid, 

42.  Array  put  upon  accused,  presumed,  if  record  silent  as  to.    Ru* 

den  V8.  State,  567. 

43.  Accomplice,  corroboration  of,  is  for  jury.  Bell  vs.  State,  572. 

44.  Statement,  charge  should  not  disparage.    Hendricks  vs.  State^ 

577. 

45.  Lower  grade  of  offense  than  charged,  no  charge  as  to,  if  no  evi- 

dence.   Ibid, 

46.  Bond  not  forfeited  after  one  panel  of  jury  discharged  and  al) 

cases  continued.    Lamb  et  al.  vs.  State,  587. 

47.  Larceny  from  railroad  car,  that  several  cars  broken  and  goods 

found  with  each  of  defendants,  admissible.    Fisher  vs.  State, 
596. 

48.  "  Benefit  of  doubt "  given  to  state,  in  admitting  evidence,  not 

error.    Ibid, 

49.  Day  named  in  indictment,  state  not  confined  to.    Ibid. 

50.  Larceny  from  house,  satchel  set  down  in  bank  beside  owner, 

taking  is.    Simmons  vs.  State,  609. 

51.  Motive,  indictment  against  slayer  on  which  deceased  and  mem- 

bers of  family  were  witnesses,  admissible,  to  show.    Kirk  vs. 
State,  620. 

52.  Jury  separating,  new  trial,  except  when.    Ibid. 

53.  BailifiT  sleeping  with  jury,  new  trial,  except  when.    Ibid. 

54.  Res  gest«,  what  statements  form  part  of.    Ibid. 

56.  Harboring  seamen,  indictment  for,  what  sufficient.  Bums  vs. 
State,  747. 

66.  Testimony  of  shipmaster,  seamen,  etc.,  in  writing,  is  it  con- 
stitutional?   Quseret    Ibid. 
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57.  Burglary,  what  will  warrant  conviction  for.      Wilkerson  vs. 

8laU,  799. 

58.  Ck>n8piracyy  and  assisting  in  burglary,  what  warrants  charge 

as  to.     Ibid, 

59.  Conspirators,  sayings  admissible  against  each  other.    Ibid, 

60.  Former  acquittal  pleaded,  if  transactions  are  same,  though 

different  date  and   owner  of  goods  alleged  in  second  in- 
dictment.   Knight  vs.  State^  804. 

61.  Larceny  after  trust,  indictment  for,  what  sufficient    Aiken  vs* 

State,  812. 

62.  Riot,  forcible  and  noisy  conduct  of  several  to  compel  division 

of  fish  is.    Stokes  et  aX.  vs,  StaU^  816. 

63.  Counsel  declined,  constitutional  privilege  not  violated,  because 

not  represented.    Ibid, 

CUSTOM.     See  Pnncipal  and  Agent,  16;  ContracU,  14. 

DAMAQES. 

1.  In  Supreme  Court,  for  frivolous  exception.    (See  Practice  in 

Supreme  Court,  6.) 

2.  Against  clerk  of  superior  court,  or  on  his  bond,  for  neglect  in 

transmitting  case,  causing  dismissal.    Markham  vs,  Ross,  105. 

3.  Worldly  circumstances,  when  admissible  to  affect  damages. 

Higgins  vs.  Cherokee  Railroad,  149 ;  Georgia  Railroad  vs,  fio- 
nur,  251. 

4.  Good  or  bad  faith,  effect  on  damages.  Ibid* 

5.  Exemplary,  for  insult  and  wounded  feeling  in  being  ejected 

from  cars.    /5t(f. 

6.  Attorney's  fees,  when  allowed*  Murphy^  trustee,  et  at,  vs.  Ma^or, 

tftc,  of  Savannah  et  aL,  263. 

7.  Telegram,  failure  to  deliver,  measure  of  damages.     W.  U,  TeL 

Co,  vs,  Faiman,  285.    (Error  in  message.    See  W.  U.  TeL 
Co.  V8,  Cohen^  522.) 

8.  Capacity  to  earn  money,  whether  would  be  diminished  with 

aire  and  how  much,  how  determined.    Georgia  Railroad  vs. 
Fittman^  325. 

9.  Full  value  of  husband's  life  recovered,  in  suit  for  his  homi- 

cide.   Ibid, 

10.  Calculations  as  to  length  of  life,  etc,  jury  may  apply  their 

general  knowledge.    Ibid% 

11.  Contributory  negligence,  effect  on  damages.    Ibid, 

12.  15,500.00  not  excessive  for  iiomicide  in  this  case.    lUd. 
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13.  $5,000  for  broken  ribs,  etc.,  not  excessive.    Georgia  Railroad 

V8.  Thomas,  360. 

14.  Pond  caused  by  railroad,  producing  sickness,  damages  for. 

Central  Railroad  vs.  English^  366.  * 

15.  Measure,  charge  as  to  erroneous,  immaterial,  where  jury  found 

contract  had  ended.    Edwards  vs.  Block,  450. 

16.  Continuing  nuisance,  damages  for,  though  action  for  creating 

barred.    Reidvs.  City  of  Atlanta,  523. 

17.  Execution  placed  as  collateral  and  collected,  but  no  entry 

made,  and/,  /a.  returned  to  debtor,  and  sold  by  him,  trans- 
feree cannot  recover  agaiuE  t  holder  who  had  collected.  Chran- 
ade  vs,  Hardaway  et  aL,  526. 

18.  Baggage  lost,  checked  to  destination  by  passenger  with  through 

ticket,  last  road  liable.  Sav,,  Fla.  and  W,  Rwy,  vs,  Mcintosh^ 
532. 

19.  Several  defendants,  jury  fixes  status.    Manning  vs.  Mitchell  et 

aL,  660. 

20.  Diminution  of  ability  to  labor,  witness  may  state,  with  facts  on 

which  based.     Central  R,  R,  vs.  Coggins^  689. 

21.  Opinion  of  amount  of  loss  from  physical  injury,  not  admitted. 

Central  R.  R,  vs.  Senn,  705. 

22.  Injury  from  pain  and  sufiering  and  loss  of  labor,  error  to  charge 

that  if  entire  injury  to  peace  and  happiness,  measure  of  dam- 
ages left  to  conscience  of  jurors.  .  Ibid. 

23.  $6,000.00  for  homicide  of  husband,  two  verdicts  for,  second  not 

set  aside.    Cleveland  vs.  Central  R.  -R.,  798. 

See  Railroads. 

DEBTOR  AND  CREDITOR. 

1.  Dividing  debt  into  small  notes,  to  defeat  attachment,  can  it  be 

done  7    Quxre  f    Bell  &  Bro,  vs.  Rich,  240. 

2.  Husband  investing  wife's  earnings  before  1866  in  his  own  name, 

property  subject  to  his  debts,  though  deed  afterwards  made 
to  her.    Oorman  et  al,  vs.  Wood,  370. 

8.  Equities  of,  determined  under  equitable  pleadings.    (See  Eq'ni' 
table  Pleadings.) 

4.  Subrogated  to  rights  of  grantor,  party  furnishing  money  to 

clear  title  and  taking  deed  is.  Oellrich  et  al,  vs.  Qeo.  R.  R., 
389. 

5.  Contribution,  whether  enforced  by  levy  and  sale  among  part- 

ners?   Quasref    Neel,  rec'r,  et  al.  vs.  Morris,  406. 

6.  Creditors  favored  in  construing  assignment  act  of  1880.    Cog- 

gins  vs.  Stephens  dc  Co.,  414. 
v  78-64 
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7.  Secret  trust  in  conveyance,  for  benefit  of  debtor,  avol<Is  as  to 

creditors.    Ibid. 

8.  Appropriation  of  payments,  rigbt  of  debtor  to  make.    Hatcher 

<&  Baldwin  vs.  Comer  &  Co,^  418. 

9.  Appropriation  of  payments  depends  on  intention  of  parties. 

Phillips  vs.  McGuire,  617. 

10.  Same :  Intention  left  to  jury.    Ibid. 

11.  Cotton  delivered  after  due,  in  part  payment  of  note  payable  in 

specifics,  not  credited  at  advanced  price.    Clark,  ex'r,  vs» 
Minor,  590. 

12.  Redeem  property  partly  paid  for  and  with  title  reserved,  right 

of  creditor  of  vendee  to,  under  equitable  pleadings.     Grice  dt 
Ryan  vs  Haskim,  700. 

13.  Insolvent  making  voluntary  conveyance  to  wife  and  daughter, 

who  sell  to  purchaser  with  notice,  property  subject  to  junior 
judgment  against  debtor.    KeUy  vs.  Simmons  et  aU,  716. 

14.  Conveyances  by  insolvent  to  wife  or  children  scanned  with 
*  care ;  burden  on  claimant  under  to  show  bona  fides.    Ibid. 

16.  Recital  in  deed  to  wife  and  children  of  debt  due  by  him  to  them, 
not  evidence  against  creditor  seeking  to  subject  property. 
Ibid. 

See  Homestead,  6,  20 ;  Atia^ihment,  6 ;  Husband  and  Wife^  U, 
26,27. 

DECEIT.    See  Fraud,  6. 

DEDICATION.    See  Streets  and  Sidewalks,  1. 

DEEDS. 

1.  Middle  initial  of  grantor  immateriaL    Banks  vs*  Lee,  25. 

2.  Erasure  of  middle  initial  presumed  before  signing.    Ibid. 

3.  Uncertainty  avoids,  where  description  does  not  locate  or  show 

interest  in  land.    EUytoaJi^  etc.,  Co.  vs.  Parker,  ex'r,  51. 

4.  Will  and  deed,  test  for  distinguishing  between.     Ward  vs. 

Campbell,  admW,  97. 

5.  Intention  that  paper  should  be  deed  Instead  of  wOl,  not  shown 

by  parol.    Ibid. 

6.  Boundary  fixed  by  lines  of  adjoining  land,  lines  extend  to,  re- 

gardless of  distances.    Ford  vs.  WiUiams,  106. 

7.  Delivery  to  witness  to  deed,  for  infant,  sufficient.     WaJbson  m 

Myers,  138. 

8.  Lost,  contents  shown.     Whiie  et  al.  vs*  Cooh,  164. 
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9.  In  irast  to  pay  debts,  with  remainder  to  child)  effect  of.    Ibid. 

10.  Mistake  in  reciting  how  former  deed  was  made,  corrected  in 

ejectment.    Ibid, 

11.  Lost,  and  another  made  in  its  stead,  admissible  and  explained. 

IMd. 

12.  Correct  recital  in  deed,  proof  most  be  clear  and  satisfactory. 

Ibid.    (See  No.  23  below.) 

13.  Delivery,  record  is  prima  facie  evidence  of.    Boss,  admW,  vs. 

Campbell  et  al.y  309. 

14.  Delivery,  attestation  by  magistrate,  raises  presumption  of.  Ibid. 

15.  Taxes  paid  by  grantor  on  lot  as  grantee's,  presumptive  proof  of 

delivery.    Ibid. 

16.  Delivery,  intention  as  to,  controls.    IMd. 

17.  Acceptance  not  requisite  to  passing  title.    Ibid. 

18.  To  secure  debt,  ejectment  based  on.    Oellrich  et  al.  v$.  Georgia 

Railroad,  3S9, 

19.  Same :  Equitable  rights  under.    Ibid. 

20.  Describing  lots  by  numbers  and  also  boundaries,  is  color  of 

title  to  boundaries.    Harrison,  exW,  vs.  Augusta  FacVy,  447. 

21.  Filed  by  vendor,  to  levy  for  purchase  money,  is  mere  escrow, 

not  passing  title  till  payment.    Anderson  vs.  Robinson,  644. 

22.  Delivery,  on  issue  as  to,  recognition  of  title  in  another  admis- 

sible.   Ibid. 

23.  Correct  mistake  in  voluntary  deed,  strength  of  evidence  required 

to.    Crockett  vs.  Crockett,  647.    ( See  No.  1  ?  above.  > 

24.  Mistake  corrected  in  voluntary  deed,  although  unknown  to 

grantee.    Ibid, 

25.  Construed.    Sasservs.  McWilliams,^!^. 

26.  Recital  of  debt  from  husband  to  wife  and  children  not  evidence 

against  creditor.    Kelly  vs,  Simmons  et  al.,  716. 

27.  By  metes  and  bounds,  and  not  by  acre,  though  total  named, 

deficiency  not  allowed.    Lester,  gdn,,  vs.  Calloway ,  ezW,  730. 

28.  Recitals  in,  what  not  sufficient  to  give  notice  of  trust     Knorr. 

admWf  et  al.  vs.  Raymond  et  al,  749. 

29.  Execution  of,  need  not  be  proved,  if  produced  under  notice* 

Hobby  et  al.  vs.  Alford  et  al,  791. 

DEMAND.    See  Limitations,  Statute  of,  3 ;  Liens,  8 ,  Evidence,  20. 
DEMURRER.    See  Limitations,  Statute  of,  2. 
DILIGENCE.    See  Railroads,  3,  7, 11 ;  Sales^  1. 
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DOWER. 

1    DowreBs  re-marrying  and  dying,  husband  planting  or  renting 
land,  entitled  to  emblements.    King  et  al,  vs.  Whittle,  482. 

DRAFTS.    See  Negotiable  Instruments,  4,  6,  6 ;  Principal  and  Agent, 
19,  20 ;  Amendment,  8. 

EJECTMENT. 

1.  Strength  of  own  title,  plaintiff  must  recover  on.    Hitch  vs. 

Robinson  y  140. 

2.  Testamentary  paper  being  only  title  in  complaint  for  land, 

not  admitted,  unless  probated.    New  et  al,  vs.  Nichols,  143. 
8.  Heir  not  recover  as  such,  if  title  passed  out  of  ancestor.     White 
et  aL  vs.  Cook,  164. 

4.  Debts  to  be  paid  by  trustee,  and  remainder  of  property  go  to 

child,  no  recovery  by  child,  if  debts  outstanding.    Ibid, 

5.  Trust  executed  as  to  life  tenants,  may  bring  ejectment.    Glover 

et  al.  vs.  Stamps  et  aU,  209. 

6.  By  cestui  que  trust  entitled  to  possession,  against  trustee  or 

stranger.    Ibid, 

7.  Judgment  not  necessarily  conclusive  as  to  title.    Ibid, 

8.  Receiver  not  appointed  pending  ejectment  against  bona  fide 

purchaser.  .  Whitworth  vs,  Wofford,  admW,  259.      (See  JIf ill- 
bank  vs,  Penniman  et  al.,  136.) 

9.  Equitable  amendment,  to  subject  land  for  debt  secured  by  deed, 

made  by  plaintiff.     Oellrich  et  al,  vs.  Geo,  R,  R.,  889. 

10.  Deed  to  secure  debt,  ejectment  on.    Ibid. 

11.  Equitable  rights,  of  redemption  determined  on  ejectment  case. 

IHd, 

12.  Demise  on  each  deed  in  chain  unnecessary.    Hobby  et  al.  vs, 

Alford  et  al,,  791. 

See  Deeds,  22. 
ELECTIONS. 

1.  "  Fence  "  election,  duty  of  ordinary  as  to.    Skrine  et  aL  vs. 

Jackson  et  al,,  877. 

2.  Same :  Political  power,  duty  of  ordinary  is ;  and  courts  will  not 

interfere  without  special  provision  in  law.    Ibid.    (See  No. 
5  below.) 

3.  Same :  After  decision  of  ordinary,  too  late  to  interfere^    Ibid. 
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4.  "Locar option"    law  submitted  to  election,  constitutional. 

Caldwell  et  oL  vs.  Barrett  el  al.,  commWsj  604. 

5.  Courts  cannot  interfere,  unless  authority  specially  given.    Ibid. 

(8ee  No.  2  above.) 
EMBEZZLEMENT.    See  CriminaZ  iaw,  32-33. 
EMBLEMENTS.     See  Dower^  1. 
EQUITABLE  PLEADINGS. 

1.  In  ejectment,  based  on  deed  to  secure  debt.    Oellrich  et  al,  vs. 

Geo.  R.  K.^  389. 

2.  Verdict  moulded  to  do  full  iustice.    Ibid. 

3.  Redeem  property  sold  with  reservation  of  title,  right  of  mort- 

gagee under  vendee  to,  by  equitable  pleadings.     Grice  t& 
Ryan  vs.  Haskins,  700. 

See  Courts^  1. 

EQUITY. 

1.  Laches  prevents  relief.    Cureton  vs.  Wright  et  cU.^  8 ;  Central 

Ga.  Bk.  vs.  Iverson,  trustee^  et  al.,  19. 

2.  Bills  of  review  and  motions  for  new  trial,  province  of  each. 

Central  Ga.  Bk.  vs.  Iverson,  trustee,  et  aZ.,  19. 

3.  Third  parties  not  in  suit,  not  protected  under  foreclosure  of 

mortgage.    Hall  vs.  Davis,  recW,  101. 

4.  Insolvents  in  possession  of  land,  receiving  rents  and  commit- 

ting waste,  after  forfeiture  and  pending  ejectment,  injunc- 
tion and  receiver  proper.    Millbank  vs.  Penniman  et  al.,  136. 

5.  Exhibits ;  voluminous  record  referred  to,  and  tendered  when 

desired,  substantially  sufficient.    Ibid. 

6.  Misjoinder,  none  in  joining  all  wrong-doers.    Ibid. 

7.  Misjoinder  not  prevent  injunction  against  those  properly  joined. 

Ibid. 

8.  Party  added  because  taking  possession  after  temporary  re- 

straining order.    Ibid. 

9.  Wrong-doers  are  all  principals,  and  relief  against  each  is  sub- 

stantial.   Ibid. 

10.  Infants  holding  land  and  refusing  to  pay  purchase  money,  re- 

lief against.     Thomason  vs.  Phillips  et  al.,  140. 

11.  Infants,  trade  of  mother  for,  equity  may  ratify ;  or  order  sale 

and  reimbursement.    Ibid, 
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12.  Collusions  between  agent  in  charge  of  property  of  absentee 

with  others  to  have  sale  under  attachment,  and  have  prop- 
erty bought  in,  relief  against.    McHaU  ««.  Murphy  ei  al,,  141. 

13.  Trusts,  jurisdiction  over.    Ibid, 

14.  Title  papers  wrongfully  obtained,  relief  in  equity.    I  hid, 

15.  Fraud  and  fraudulent  combinations,  ground  of  relief.    Ibid. 

16.  Complete  justice  done,  if  jurisdiction  on  any  ground.    Ibid.; 

Sasser  vs,  Sasser,  275. 

17.  Verification  of  bill  for  injunction,  what  insufficient.    Landes  et 

ah  VB,   Globe f  etc.,  Co.,  176;  Jordan  et  al.  vs.  Gaulden^  next 
friend,  191. 

18.  Do  equity,  party  seeking  must.   Landes  et  al.  vs.  Globe,  etc.,  Co., 

176. 
i9.  Trace  trust  fund,  not  assert  title,  object  of  this  bill  is  to.    Jor- 

dan  et  al.  vs.  Gaulden,  next  friend,  191. 
^.  Imperfect  bill  cured  by  amendment.    Ibid. 

21.  Multifariousness  or  misjoinder,  none  in  this  case.    Ibid. 

22.  Technicality  of  defence  considered.    Ibid 

23.  Bill  and  exhibits  are  not  evidence.    Ibid. 

24.  Terms  and  modification  of  injunction  in  discretion  of  court. 

Ibid. 

25.  Bill  and  exhibits  are  part  of  record.    Ibid. 

26.  Bill  of  review,  brought  for  what  purpose ;  and  requisites  of. 

Murphy,  trustee,  et  al.  vs.  Mayor,  etc.,  of  Sav.  et  al.,  263. 

27.  Consent  decree  not  set  aside  by  bill  of  review.    Ibid. 

23.  Wife's  separate  funds  invested  and  title  to  land  taken  by  bus- 
band,  trust  fixed  in  equity.    Sasser  vs.  Sasser,  275. 

29.  Opening  default  and  filing  answer,  terms  in  discretion  of  court 

Ibid. 

30.  Cross-bill  as  to  divorce,  alimony  and  possession  of  child,  not 

ger.-r:ane  under  bill  to  declare  a  trust.    Ibid. 

31.  Concurrent  jurisdiction  of  law  and  equity,  bill  not  demurrable, 

excepc  when.    Illges  vs.  Dexter  et  al.,  362. 

32.  Law  and  equity,  distinction  between  courts  of,  practically  abol- 

ished.    Oellrich  et  al.  vs.  Georgia  Railroad,  389.     (See  Glover 
et  al.  vs.  Stamps  et  al.,  209.) 

33.  Accounts,  equity  has  jurisdiction  of,  when.    Neel,  rec*r,  et  al. 

vs.  Morris,  406. 

34.  Contribution  and  partnership  settlements,  jurisdiction  of.  Ibid. 

35.  Judgment  against  married  woman  enforced  against  life  use  in 

trust  estate.     Wingfield,  trustee,  ct  al,  vs.  Rhea,  cashier,  477. 
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36.  Specific  performance  of  buy ing  option  to  one  side,  with  no  mu- 
tual obligation,  not  granted.    Peacock  vs,  Deiceete,  570. 

87.  Mistake  in  voluntary  deed  corrected  in  equity.  Crockett  m. 
Crockett,  647. 

33.  8ame :  Corrected  although  unknown  to  grantee.    Ibid. 

39.  Stale  demands,  no  recovery  on  in  equity.    SauUbury,  Eespess 

*&  Co,  V8.  Iverson  et  at,,  733 

40.  Payment  of  /.  fa, ,  resort  to  equity  unnecessary,  to  show. 

Mitchell  V8,  Cooper,  796. 

41.  Illegality  withdrawn,  and  no  ground  for  second,  Is  no  reason 

to  go  into  equ'ty.    Ibid, 

42.  Meagre  bill,  and  remedy  at  law  ample,  dismissed  on  demurrer. 

Stokes  V8.  McLendon^  798. 

43.  Venue  of  bill  for  specific  performance  is  county  of  residence  of 

defendant.     Wactor  vs,  JSaulsbury,  Respeas  <fe  Co,,  811. 

See  Specific  Performance;  Injunction;  Purchase  Money,  2; 
Courts,  1. 


ERASURES.    See  Deeds,  1-2. 

ESCHEATS. 

1.  Court  of  ordinary  has  exclusive  jurisdiction  of.    Brooks,  ord^y^ 

vs,  McEachern,  54. 

2.  Escheator,  administrator  becomes,  on  inquisition.    Ibid% 

ESCROWS.    See  Deeds,  21. 

ESTATES. 

1.  Vested  remainder,  after  life  estate,  under  will  in  this  case. 

Nelson  ^t  al,  vs.  Nelson  et  al,,  133. 

2.  Trust  for  life  usee  and  for  children  after  her  death,  under  will 

in  this  case.    Ford  et  al.  vs.  Cook  et  al.,  215. 

3.  Use  jointly  in  husband  and  wife,  and  in  wife  for  Ufe  after  his 

death,  with  power  in  him  to  make  disposition  subject  to  such 
use,  under  deed  in  this  case.    Sasser  vs,  Mc  Williams,  678. 

4.  Reversion,  under  marriage  settlement,  in  whom,  where  hus- 

band dies  without  children.     Knorr,  admW,  et  al.  vs.  Ray- 
mond et  al.y  749. 
6.  "  Children,''  remainder  to,  in  marriage  settlement  means  chil- 
dren of  marriage.    Ibid. 

See  Trusts  and  Trustees;  Homestead,  10-11 ;  Dower,  1. 
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ESTOPPEL. 

1.  Mortgagor  cannot  deny  title.    Hall  vs,  Davis,  recW,  101. 

2.  Laches  estops  from  moving  to  set  aside  judgment.    Parish  ei  aL 

vs,  McLeodf  123. 

3.  Payment  of  taxes  by  grantor  on  land  as  grantee's,  whether 

estops?    Quxret    Ross,  admWj  va,  Campbell  etal.jSQ9. 

4.  Appellant  estopped  from  denying  that  appeal  lies  from  order  of 

justice  that  garnishment  bond  be  strengthened.    Gregory  v$. 
Clark,  542. 
6,  Trustee  not  estopped  from  suing  by  having  made  individua- 
deed.    Knorr,  admW,  et  al,  vs.  Raymond  ei  aL,  749. 

See  Waiver,  2,  3. 
EVIDENCE. 

1.  Yearns  support,  expense  of  educating  children  shown,  on  ap- 

plication for,     Cheney  et  al.  vs.  Cheney,  66. 

2.  Using  obscene  language  in  presence  of  female ;  offer  of  husband, 

who  was  prosecutor,  to  compromise  for  money,  inadmissible. 
Howard  vs.  State,  83. 

3.  Will  intended  as  deed,  not  snown  by  parol.     Ward  vs.  Camp* 

bell,  adm'r,  97. 

4.  Ambiguities  in  paper  explained,  but  paper  not  contradicted  by 

parol.    Ibid. 

5.  Sayings  of  son  who  committed  tort,  after  res  gesise,  not  admit- 

ted in  suit  against  father.     Vaughn  vs.  McDaniel,  97. 

6.  Advice  of  father  of  defendant  in  fi.  fa.  that  latter's  wife  put  in 

claim,  admitted  on  trial  of  claim  by  mother,  who  claimed 
under  father.     Woodruff  vs.  Wilkinson  d:  Hatcher,  115. 

7.  Rejected  questions,  answers  expected  should  appear.     Oray  <k 

Co.  vs.  McDaniel,  118. 

8.  Loss  of  transfer  otfi.  fa.,  what  sufficient  to  show,  and  admit 

parol  evidence.     Parish  et  a?,  t'5.  McLeod,  123. 

9.  Land  of  company,  immaterial  to  identify,  where  mortgage >{. 

fa.  was  only  against  stock,  though  land  was  mentioned.    Lyle 
vs.  Clanton,  141. 

10.  Testamentary  paper  not  admitted,  unless  probated.    New  et  al. 

vs.  Nichols,  143. 

11.  Wealth  of  railroad  not  proved,  on  suit  for  injury  to  eye  by  cin- 

der.   Higgins  vs.  Cherokee  Railroad,  149.     (See  No.  16  be- 
low.) 
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12.  Steep  grade  and  emission  of  cinders  immaterial,  if  injury  not 

done  there.    Ibid. 
18.  Deed  in  lieu  of  lost  deed,  admissible.     White  vs,  Cookf  164. 

14.  Deed,  error  in  recital,  how  shown.    Ibid. 

15.  Prima  facie  of  oflBcial  character,  attestation  is.     Craig  vs,  Fra- 

ser,  246. 

16.  Worldly  circumstances  proved  in  action  for  tort,  when.     Geo. 

R.  n,  v8,  Homery  251.     (See  No.  II  above.) 

17.  Sayings  of  plaintiff  ejected  from  car  as  to  another's  ticket  than 

his  own,  and  not  connected  with  transaction,  inadmissible. 
Ibid. 

18.  Record  of  conviction  of  larceny  admissible  to  impeach  witness. 

Ibid. 

19.  Parol  to  show  amount  of  note  collected,  admissible,  where  ob- 

ject was  to  trace  funds.     Saster  vs.  SasscTf  275. 

20.  Demand  for  settlement  and  refusal,  shown.    Ibid. 

21.  Telegram  delivered  admissible,  in  suit  for  delay,  without  origi- 

nal.    W.  U.  T  l.  Co.  VK  Fatman,  285- 

22.  Influence  of  real  estate  agent  in  procuring  purchaser,  shown, 

in  suit  for  commissions.    Doonan  vs.  Ives  iSc  Krouse,  295. 

23.  Impeach  witness,  contradictory  statement  admissible  to.    Rog^- 

ers  vs.  Trtiettf  adm*r,  386. 

24.  Explanation  of  entire  trade  admissible.     Oellrich  et  al.  vs.  Geo. 

R.  R.y  389. 

25.  Record  of  bill  to  prevent  waste,  irrelevant  in  this  case.    Jbid. 

26.  Agency  to  negotiate  and  obtain  clear  title  shown  by  parol. 

Ibid. 

27.  Statute  of  frauds,  parol  inadmissible  to  complete  or  connect 

memoranda  of  contract  under.    North  db  Co.  vs.  Mendel  tfc 
Bro.,  400. 

28.  Unsoundnesa  of  mind,  evidence  to  show  permanent,  though 

ten  years  before,  admissible.     Obear,  exW,  vs.  Gray,  455. 

29.  Nuisance,  on  regular  hearing  as  to,  report  of  board  of  health 

inadmissible.    Mayor,  etc.,  of  Montezuma  vs.  Minor,  svng. 
ptnr.y  484. 

30.  Compromise,  offer  to  pay  to  prevent  rebuilding  dam,  inadmissi- 

ble.   Ibid. 

31.  Law  of  state  of  residence  of  testator  admissible  to  throw  light 

on  intention  in  use  of  words  **  own. right  heirs."     Guerard 
et  al.  vs.  Guerard  et  al.,  506. 
82.  Objection  not  shown  made  on  trial,  no  reversal  for  admission. 
Ventress  vs.  Rosser,  534;  Fisher  vs.  StaU,  595,    (See  No.  37 
below.) 
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33.  Advice  of  counsel  admissible  on  question  of  probable  cause  for 
prosecution.    Ibid. 

84.  Materiality  of  showinj?  telling  of  falsehood  not  appearing,  no 

reversal  for  rejection.    Hendricks  vs.  State,  Z)??. 

85.  Memorandum  not  copy  of  lost  book,  not  admitted.    Printup, 

Bro.  <fc  Pollard  vs,  James,  583. 
36.  Explain  omission  of  debt  from  schedule  attached  to  homestead, 
parol  evidence  admissible  to.    Ibid, 

87.  Ground  of  objection  not  state  1,  admission  not  cause  reversal. 

Fisher  vs.  State,  595 ;  Kirk  vs.  State,  620 ;  Mercier  vs.  Copelan, 
636.     ( See  No.  32  above. ) 

88.  Conspiracy,  several  cars  plundered  and  goods  found  in  posses* 

sion  of  each  defendant,  admissible  to  show,  on  trial  for  plun- 
dering one  car.    Fisher  vs.  State,  595. 

89.  Day  named  in  indictment,  proof  not  confined  to.    Ibid, 

40.  "  Benefili  of  doubt,"  in  admitting  evidence,  given  to  state,  not 

cause  reversal.    Ibid, 

41.  Impeach  verdict,  juror's  evidence  not  admitted  to.    Ibid, 

42.  Juror's  disqualification,  what  proof  of  admissible.    Simmons 

et  al.  vs.  State,  609. 

43.  Newly  discovered,  as  ground  for  new  trial.    Feather ston,  trustee, 

vs.  Rounsaville  ds  Bro.,  617;  Kirk  vs.  State,  620. 

44.  Motive  for  homicide,  indictment  against  slayer  on  which  de- 

ceased and  members  of  family  endorsed  as  witnesses,  admis* 
sible  to  show.     Kifk  vs.  State,  620. 

45.  Illegally  admitted,  but  withdrawn,  not  require  new  trial.    Ibid. 

46.  Res  gestse,  statements  form  part  of,  when.     Ibid. 

47.  Jury  not  removed  while  admissibility  discussed,  except  when. 

Ibid. 

48.  Admissions  received   with  caution  and  scanned  with  care. 

City  of  Atlanta  vs.  Brown,  630. 

49.  Impeachment,  evidence  admissible  alone  for,  should  be  used 

for  nothing  else.    Ibid, 

50.  Books  of  accounts  between  principal  and  agent  not  admissible 

against  third  party.    Mercier  vs.  Copelan,  630. 

51.  Books  secondary  evidence,  when.    Ibid, 

52.  Books  not  admitted  to  show  cash  transactions.    Ibid. 

53.  Delivery  of  deed  in  issue,  recognition  of  title  in  another  admis- 

sible.    Anderson  vs.  Robinson,  644. 

54.  Mistake  in  voluntary  deed,  what  evidence  required  to  show. 

Crockett  vs.  Crockett,  647, 


Digit 


ized  by  Google 


INDEX,  848 


65.  **  Beyond  reasonable   doubt,"  not  applicable  to  civil  case. 

Ibid. 

66.  Opinions  of  experts  as  to  treatment  of  doctor.    McKleroy  v$. 

Sewell,  657. 

57.  Age,  witness  may  state  his,  without  giving  sources  of  informa- 

tion.    Central  Railroad  vs.  Coggins^  689. 

58.  Diminution  of  capacity  to  labor  resulting  from  injury,  witness 

may  state.    Ibid. 
69.  Opinion  of  non-expert,  with  reasons,  admissible,  where  expert 
could  state  without  reasons.  Ibid.;  Central  Railroad  vs.  Senn, 
70-). 

60.  "I  suppose,"  not  make  opinion  inadmissible.    Ibid, 

61.  Opinion  as  to  amount  of  damage  from  physical  injury,  inad- 

missible.   Ibid. 

62.  Recital  in  deed  from  father  to  wife  and  children,  not  evidence 

against  creditor.    Kelly  vs,  Simmons  et  al.,  716. 

63.  Agent's  pass,  that  party  injured  on  railroad  was  riding  on, 

shown  by  parol.    Henderson  f)s.  Central  Railroad,  718. 

64.  Deficiency  in  acreage  of  land  inadmissible,  where  sold  in  bulk. 

Lester,  gd*n,  vs.  Callaway,  ex^r,  735. 

65.  In  writing  in  certain  criminal  cases,  is  it  constitutional  7  Quxref 

Burns  vs.  Stale.  747. 

66.  Same :  Notice  of  taking  testimony,  what  required.    Ibid. 

67.  Admissions  of  person  in  possession  that  he  held  for  another, 

admissible.    Knorr,  admW,  et  al.  vs,  Raymond  et  al.,  749. 

68.  Admissions  of  trustee  while  collecting  rents,  good  against  ceS' 

tuis  que  trust.    Ibid, 

69.  Res  gestae,  admissions  are,  when.    Ibid. 

70.  Bill  to  which  trustee  is  party  admitted  against  beneficiaries. 

Ibid. 

71.  Illegally  admitted,  but  facts  conclusively  proved  otherwise,  no 

reversal.    Ibid. 

72.  Receipt  tending  to  show  title,  admissible.     Clay  vs.  Barlow, 

787. 

73.  Execution  of  deeds  need  not  be  proved,  if  produced  under  no- 

tice.   Hobby  et  al.  vs,  Alford  et  al.,  791. 

74.  Conspirators,  sayings  of,  admissible  against  each  other.     Wil 

her  son  vs.  State,  799. 

75.  Impeachment,  by  statement  on  former  trial.    Ibid, 

76.  Rejecteil  evidence,  should  appear  what  it  was.    Ibid, 

Bee  Witness;  Interrogatories, 
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EXECUTIONS. 

1.  Must  follow  judgment.    Smith  vs,  Lockett  et  aZ.,  104. 

2.  Same :  Costs  in  judgment  against  plaintiffi  in  execution  against 

defendant, /./a.  bad.    Ibid. 

3.  Transfer,  what  proof  of  loss  sufficient  to  admit  parol  testimony. 

Parish  et  aL  vs,  McLeod,  123. 

4.  Transfer  of  Ji.  fa,,  claimant  of  property  is  not  interested  in  reg- 

ularity of.    Ibid. 
6.  Mortgagees,  fa.  in  this  case  was  against  stock  in  company,  not 
against  its  lands.    Lyle  vs.  Clanton,  141. 

6.  Death  of  plaintiflFin^f./a.  not  prevent  levy.    Rogers  vs.  Truetty 

adm*r.f  38*3. 

7.  Collected  by  person  holding  as  collateral,  but  no  entry  made, 

and  returned  to  debtor,  who  sold  to  another,  no  privity  be- 
tween transferee  and  person  who  collected,  and  no  recovery 
against  latter.     Grenade  vs.  Hardaway  et  aL,  626, 

(See  Tax  10.) 
FACTORS.     See  Principal  and  Agent,  13-16 ;  Sales,  1. 
FALSE  IMPRISONMENT. 

1.  What  constitutes.    Manning  vs.  Mitchell  et  oZ.,  660. 

2.  Warrant,  imprisonment  under  and  without,  difference.    Ibid. 

See  Malicious  Prosecution. 
FENCE.     See  Elections,  1-3. 
FORMER  JEOPARDY.    See  Criminal  Law,  60. 
FRAUD. 

1.  Good  defence  to  foreclosure  of  mortgage.    Hall  vs.  Davis^  reeV, 

101. 

2.  Subtle  and  proved  by  slight  circumstances.     Woodruff  vs.  Wil- 

kinson (k  Hatcher,  11">;  Johnson  vs.  Renfroe  d:  McCrary,  138. 

3.  Same:  Especially  in  family  transactions.    Ibid,,  115. 

4.  Advice  of  father  of  defendant  in/,  fa.  that  wife  of  son  put  in  a 

claim,  admissible  on  claim  case  by  mother,  who  claimed  un. 
der  gift  from  father.    Ibid. 

5.  Compromised  after  knowledge,  fraud  may  be.    Bass  vs.  Bass, 

134. 
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6.  Peculiarly  for  jury.    Johnson  vs.  Rev f  roe  <fc  McCrary,  138. 

7.  Equity  relieves  against    Mcffale  vs.  Murphy  ei  al,  141. 

8.  Agent  for  sale,  with  minimum  price  named,  one  joint  owner 

being,  and  fraudulently  colluding  with  purchasers,  relief  in 
equity,    lllges  vs.  Dexter  et  al,,  362. 

9.  Assignment  avoided  by.     CogginB  vs.  Stephens  <k  Co.,  414. 

See  Debtor  and  Creditor,  13-14. 
GAMING.    See  Promissory  NoUs^  4. 
GARNISHMENT. 

1.  Serve,  justice  of  peace  cannot ;  levying  officer  may.    Massen* 

gaU  rs.  McGinty,  120. 

2.  Returnable  in  justice  court  to  next  court  after  ten  days;  if 

made  returnable  in  nine  days,  garnishee  need  not  answer. 
Ibid. 

3.  Indebtedness,  if  no  evidence  of,  verdict  against  garnishee  in 

justice's  court  wrong.    Ibid. 

4.  Bond  attested  in  Bibb  county  by  justice  of  Houston  connty, 

not  dismissed.    Smith  vs.  Wellborn^  131. 

5.  Answer  that  defendant  did  hold  note  of  garnishee,  but  latter 

did  not  know  whether  he  still  owned  it,  not  discharge  him. 
Ibid. 

6.  Same :  Settling  with  defendant  directly  or  indirectly  after  an- 

swer, effect.    Ibid. 

7.  Protect  garnishee,  proper  way  was  to  pay  money  into  court 

Ibid. 

8.  Traverse  made  at  any  time  before  garnishee  discharged.   Ibid. 

9.  Bond  to  dissolve  jointly  by  husband  and  wife,  deed  from  wife  to 

indemnify  surety,  effect  of.    Beatie  vs.  Calhoun,  ord*y,  269. 

10.  Wages  of  factory  .''boss"  not  exempt    Kyle  ik  Co.  vs.  MorU- 

gomery  et  al,,  337. 

11.  Wages  of  clerks  and  overseers,  exemption  discussed.    Ibid. 

12.  Non-resident,  exemption  of  wages  not  apply  to.    Ibid. 

13i  Same :  Comity  of  states  as  to  exemption  from  garnishment 
Ibid. 

14.  Bond  insufficient,  justice  issuing  garnishment  returnable  to 

superior  court  may  hear  objection  and  dismiss,  nnless  bond 
strengthened.     Gregory  vs.  Clark,  542. 

15.  Same :  Certiorari,  not  appeal,  proper  to  correct  decision  d  jus- 

tice.   Ibid. 
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16.  Same :  Appeal  entered,  appellant  estopped  from  complaining 

that  appeal  would  not  lie.    Ibid, 

17.  Agent  of  several  companies,  summons  directed  to,  good  against 

all.     (Blandford,  J.)    Floumoy  <fe  Epping  vs.  RutUdge  ei  al., 
735. 

18.  After  answer  admitting  indebtedness  and  tendering  money,  too 

late  to  traverse  legality  of  summons  or  service.    Ibid. 

GIFT.    See  Hxisband  and  Wife^  6. 
GRANTS. 

1.  All  lands  supposed  surveyed,  and  grants  intended  to  cover 

survey.     Ford  vs.  Williams,  106. 

2.  Boundary  fixed  by  line  of  adjoining  tract,  lines  extend  to  boun- 

dary, without  regard  to  distances.    Ibid, 

GUARANTY.     See  Principal  and  Surety;  StatuU  o/  Frauds,  5,  6. 
GUARDIAN  AND  WARD. 

1.  Bond  given  before  1868,  though  breach  after  that,  subjects 

homestead.     Willis  vs.  Thornton,  ord^y,  128. 

2.  Marriage  of  female  guardian,  not  relieve  her  of  liability  to  ac- 

count to  ward.    Hood  vs.  Perry  et  aL,  819. 

3.  Married  woman  may  be  guardian.    Ibid. 

4.  Female  guardian  marr3ring  and  allowing  husband  to  consume 

rents,  liable  to  wards.    Ibid. 
6.  Settlement,  ward  may  cite  guardian  to,  although  letters  abated. 
Ibid. 

HARBORING  SEAMEN.    See  CHminal  Law^  6ft. 

HOMESTEAD  AND  EXEMPTIONS. 

] .  Illegality  on  ground  of,  should  show  levy  on.    BlachweU  vs. 
Aiken,  gdn.,  55. 
2.  Purchase  money,  admission  that  judgment  was  for,  fatKl  to 
homestead.    Ibid. 

3.  Guardian's  bond  made  before  1868,  property  received  and 

breach  afterwards,  homestead  subject.     Willis  vs.  Thornton, 
ord'y,  128. 

4.  Benefit  of  family,  not  preferred  creditor,  homestead  is  for. 

Christian  vs.  Hutchison  et  oL^  IZO. 
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5.  Same :  Injunction  not  granted  to  prevent  sale  until  homestead 

set  apart,  so  as  to  gi?e  one  creditor  preference  over  another 
Ibid. 

6.  Physician's  bill  of  minor  beneficiary,  cannot  subject.    Doster 

V8.  Bush,  133. 

7.  Whose  property  sought  to  be  exempted  not  alleged  in  petition, 

but  in  affidavit  of  wife,  sufficient.     Cartwrlght  vs.  Bessman, 
ag*t,  189. 

8.  Limitation  of  six  months  on  suits  for  homesteads  sold  prior  to 

1876.     Whitivorth  vs.  Wofford,  admW,  259. 

9.  Same :  Equity,  suit  should  be  brought  in.    Ibid. 

10.  Sold  to  remove  family  from  state,  reversionary  interest  subject 
to  levy  in  hands  of  purchaser.  City  Bk.  of  Mac.  vs.  Smisson 
€t  al,  422. 

11  Same:  Removal  terminates  homestead,  and  whole  estate  sub- 
ject to  levy.    Semble.    Ibid. 

12.  Notice  of  intention  to  remove,  record  of  proceedings  to  sell 

showing  intention,  is.    Ibid. 

13.  Public  policy  as  to  homesteads,  what  is.    Ibid. 

14.  Receiver  for  excess  of  property  over  exemption  applied  for. 

Landrum  el.  ux  vs.  Chamherlin,  Boynton  tt  Co.  et  al.,  727. 

15.  Receiver  for  excess  of  husband's  property,  where  wife  applies 

for  exemption  out  of  his  property,  with  his  consent.    Ibid. 

16.  Receiver  appointed,  although  application  for  homestead  con- 

tinued.   Ibid. 

17.  Husband  made  party  to  application  for  receiver,  cannot  object 

to  pro  hac  vice  judge  presiding.    Ibid. 

18.  Increase  of  exempted  property  is  exempt.     Kupferma^K  vs. 

BuckhoHSf  778. 

19.  Crop  raised  by  debtor  by  use  of  exempted  property  and  his 

own  labor,  not  subject  to  prior  debts.    Ibid. 

20.  Debtor's  individual  property  used  partly  in  making  crop,  part 

subjected  in  equity.    Ibid. 

See  Bankruptcy,  1,  2;  Evidence,  36. 

HOMICIDE.    See  Master  and  Servant,  1-2 ;  Pleadings,  6 :  Husband 
and  Wife,  10;  Parent  and  Child,  2;  Railroads,  38-39. 

HUSBAND  AND  WIFE. 

1.  Intruder,  husband  proceeded  against  as,  may  make  counter- 
affidavit  that  he  is  in  possession  as  agent  for  his  wife  and  in 
her  right.     Jackson,  agent,  vs.  Dickson,  agent,  126. 
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2.  Wife's  property  in  trust  for  life  subjeeted  to  lier  debts.  West- 

brooky  trustee,  vs.  Harroldy  Johnson  <&  Co.,  143. 

3.  Garnishment  against  husband  and  wife ;  joint  bond  given  to 

dissolve,  and  wife  making  deed  to  secure  surety ;  judgment 
against  husband  alone,  and  surety  compelled  to  pay,  wife's 
deed  not  good.    Beatie  vs.  Calhoun,  ord*y,  269. 

4.  Deed  to  indemnify  surety  of  wife,  good  as  to  her  liability ;  alUer, 

as  to  liability  of  husband.    Ibid. 

5.  Separate  funds  of  wife  invested  in  realty,  and  title  taken  in 

husband's  name,  trust  declared  in  equity.  Sasser  vs.  Sasser, 
276. 

6.  Gift  of  wife's  property  claimed  by  husband,  scrutinized  closely 

and  must  clearly  appear.    Ibid. 

7.  Separate  earnings  by  sewing  during  coverture  belong  to  wife. 

Semble.    Ibid.     (See  No.  11  below.) 

8.  Guardian,  executrix  or  administratrix,  married  woman  may 

be.    Hood  vs.  Perry  et  al.,  319. 

9.  Guardian's  husband  allowed  to  use  rents,  she  liable.    Ibid. 

10.  Homicide  of  husband,  full  value  of  life  recoverable  by  wife. 

Geo.  R.  R.  vs.  Pittman^  325. 

11.  Earnings  before  1806  belonged  to  husband,  and  property  in 

which  invested  subject  to  his  debts.  Gorman  et  al,  vi.  Wood, 
370.     (See  No.  7  above.) 

12.  Trust  estate  for  .wife  for  life,  judgment  against  her  enforced  in 

equity.     Wing  field,  trustee,  el  al.  vs.  Rhea,  cash*r,  477. 

1 3.  Judgment  against  married  woman  binds  her ;  too  late  to  set  up 

that  debt  was  husband's.    Ibid. 

14.  Wife  may  recover  in  own  name  for  tort  to  her  person.    CUy  of 

Atlanta  vs.  Dorsey,  479. 

15.  Rights  of  married  women;  §1755  of  Code  modified  by  §1754. 

Ibid. 

16.  Dowress,  second  husband  of,  planting  and  renting  land,  en- 

titled to  emblements,  on  her  death.  King  et  al.  vs.  WhitlUf 
482. 

17.  Disposition  of  separate  property  put  in  trust  prior  to  1866,  lim- 

ited to  mode  fixed  in  deed.  Fleming^  trustee^  vs.  Fountain  et 
al,  675. 

18.  Same:   Mode   of  disposition,  marriage   settlement  controlSy 

even  after  1866.     Ibid. 

19.  Construction  depends  on  law  when  instrument  was  made.  Ibid. 

20.  Construed  according  to  entire  scheme  of  settlement.    Sasser  v», 

McWUliamSi  678. 
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21.  Conveyances  between,  scanned  with  care,  ai9  against  creditors. 

Kelly  V8.  Simmons  el  al. ,  716. 

22.  Receiver  for  excess  of  property  over  homestead  applied  for, 

husband  made  party,  cannot  prevent  pro  hoe  vice  jndge  from 
presiding.  Landrum  et  ux.  vb,  Chamberlirif  Boynton  ik  Co. 
el  al,  727. 

23.  ''Children/'  in  marriage  settlement,  means  children  of  mar- 

riage.    Knorr,  adni'r,  et  al,  vs.  Raymond  el  a2.,  749. 

24.  Itevorsion,  in  case  of  death  of  husband  without  children,  in 

whom.    Ibid. 

25.  Marital  rights  attached  before  1866,  where  marriage  settlement 

terminated.    Ibid. 

26.  Note  and  mortgage  of  married  woman  binds,  in  hands  of  bona 

fide  purchaser  before  due  and  without  notice,  though  in  fact 
given  as  surety  or  to  enable  another  to  raise  money.  Strauss 
vs   Friend.  782. 

27.  Same:  Aliterf  in  hands  of  taker  after  due.    Ibid. 

28.  Unsoundness  of  mind  makes  marriage  void.     Bell,  admW,  vs. 

Benneltj  784. 
20.  Insanity  shown  to  defeat  year's  support,   though  no  divorce 
granted  in  lifetime  of  husband.    Ibid. 

See  Homestead,  7,  16,  17;  Alimony,  1;  Criminal  Lair,  35 ;  . 
Year*8  Support,  5. 

ILLEGALITY. 

1.  Judgment  held  void,  case  reinstated.    Beall  vs.  Sinquefield,  48. 

2.  Homestead,  illegality  on  ground  of,  should  show  homestead 

levied  on.     Blackwell  vs.  Aiken,  gd*n,  55. 

3.  Verdict  and  judgment,  whether  attacked  by.    Quxref    Ibid, 

4.  Denial  of  service,  what  insufficient.    Ml.  Airy  Hotel  Co.  vs. 

Bobt.  Mitchell  F.  Co  ,  94. 

5.  Same:  Entry  dictated  by  president  of  defendant  company,  . 

effect.    Ibid. 

6.  Property  pointed  out,  refusal  of  sheriff  to  levy  on,  whether 

ground  of  illegality.  Quaere  f  Thompson  vs.  MitclM,  «xV, 
127. 

7.  Sai^e :  Pointing  o\it  property  held  under  bond  for  title,  no 

ground.    Ibid. 

8.  Sworn  to  before  any  officer  of  another  state  authorized  to  ad- 

minister oath.     Craig  vs.  Fraser,  246. 

9.  Best  of  knowledge  and  belief,  oath  insufficient.    Ibid. 
▼-73-56 
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10.  Different  case  from  that  stated  in  affidavit,  defendant  cannot 

make.    Ibid. 

11.  Payment  set  up  by  illegality.    MitcheU  V8,  Cooper^  797. 

12.  Decree  in  chancery,  illegality  lies  to.    Ibid, 

13.  Withdrawn,  no  ground  for  resorting  to  equity.     Ibid, 

14.  Protects  sheriff  from  rule,  when.     Spring,  sh*ff,  va,  Morgan, 

805. 

15.  No  judgment  to  found  fi,  fa,  on,  is  good  ground.    Ibid. 

See  Pleadings  t  1. 

INDICTMENT.     See  Criminal  Law,  27,  29,  31,  56. 

INDORSEMENT. 

1.  '*For  collection,-'  effect  of .     Central  R.  R.  vs.  First  Nat.  Bk,, 
tf/c.,383. 

INFANCY. 

1.  Deed  to  minor  delivered  to  attesting  witness,  for  minor's  bene- 

fit, sufficient ;  on  majority,  grantee  may  recover.     Watson  vs. 
Myers,  138. 

2.  Hold  land  and  not  pay  purchase  money,  infant  cannot.    Thoma- 

son  vs,  Phillips  el  al.j  140. 

3.  Ratify  trade  for  infants,  equity  may.    Ibid, 

4.  Contract  of  mother  for,  void;  either  party  may  so  declare. 

Pnd. 

5.  Equity  may  do  justice  as  to  such  trade.    Ibid. 

See  Prescription^  10. 

INITIALS.    See  Deeds,  1,  2. 
INJUNCTION. 

1.  Judgment  at  law,  equity  slow  to  enjoin.     Bamesvillc  Svngs, 

Bk.  vs.  Respess,  103. 

2.  Discretion  in  cases  of  disputed  facts.    Ibid.;  Jordan  etal.  vs. 

Gaulden,  next  friend,  191. 

3.  Trespass  by  insolvent,  enjoined.    Ford  vs.  Williams,  106. 

4.  Complete  remedy  at  law  to  determine  title,  injunction  unneces- 

sary.   McKey  vs, •  County  of  Fulton,  117. 

5.  Not  granted,  pending  application  for  homestead,  merely  to  give 

one  creditor  advantage  over  another.     Christian  vs.  Hutchi-^ 
son  et  al,,  130. 
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6.  Insolvents  in  possession,  receiving  rents  and  committing  waste, 

pending  ejectment,  injunction  and  receiver  proper.  Millbank 
V8,  Penniman  et  al.,  130. 

7.  Misjoinder  not  prevent  relief  against  proper  parties     Ibid, 

8.  Change  of  possession  after  temporary  restraining  order,  party 

added.    Ibid, 

9.  All  wrong-doers  principals,  and  relief  against  all.    Jbid. 

10.  Verification  of  bill  by  counsel  as  to  what  he  knows,  and  on  in- 

formation and  belief  as  to  what  he  has  heard,  without  show- 
ing any  knowledge,  injunction  not  granted.  Landes  et  al,  is. 
Globe,  etc.,  Co.,  170.     (See  No.  14  below.) 

11.  Stockholder  who  has  not  paid  for,  no  injunction  on  behalf,  to 

prevent  arrangement  to  transfer  property  to  secure  debts. 
Ibid. 

12.  Discretion  not  apply,  if  demurrer  alone  relied  on ;  aliter,  if  in- 

complete answer  made.  Jordan  et  al.  V8,  Gautden,  next  friend, 
191. 

13.  Technicality  of  defence  considered  on  application  for  injunction. 

Ibid. 

14.  Verification  of  bill  by  next  friend  without  knowledge  of  facts, 

insufficient.    Ibid,     (See  No.  10  above.) 
15   Terms  imposed  in  discretion  of  judge.    Ibid, 
10.  Modification  in  discretion  of  judge.    Und. 

17.  No  defence  to  sheriff,  when.     Gladden,  sheriff,  vs.  Cobb  et  al., 

235. 

18.  Obstructing  navigable  stream  enjoined.     Charleston  cO  Sav. 

Rwy.  vs,  Johnson  et  al.,  300. 

19.  Use  of  franchise  of  street  railroad  for  private  purposes  enjoined. 

Mayor,  etc.,  of  Mac.  ct  al.  vs,  Harris,  428. 

20.  Sale  not  enjoined  because  of  option  to  buy  granted,  but  no 

mutual  obligation.    Peacock  vs.  Deweese,  670. 

INSANITY.    See  Trusts  and  Trustees,  21 ;  Husband  and  Wife,  28, 29. 
INSURANCE.     See  Stock  and  Stockholders,  2. 
INTERROGATORIES. 

1.  Heading  ''Georgia,  Harris  county,*'  sufficiently  shows  vemie. 

Rogers  vs.  Truett,  admW,  380. 
2   Exceptions  to  execution,  how  taken.    Ibil. 
3.  Amendm'^nt  to  declaration,  correcting  name  of  defendant,  not 

make  interrogatories  already  taken  inadmissible.     C.  R.  R. 

vs.  Sanders,  513. 
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INTRUDER.    See  Husband  and  Wife,  1 ;  Plradings,  8. 
JUDGE. 

1.  Pro  hac  vice,  has  jurisdiction  of  entire  case,  inclading  appoint- 

ing  receiver.    Landrum  et  ux,  v«,  Chamherlin,  Boynton  d*  Co. 
et  aly  728. 

2.  Pro  hac  vice,  new  party  made  during  case,  cannot  object  to. 

Ibid. 

JUDGMENTS. 

1.  Not  void  because  judge  related  to  both  parties,  no  objection 

being  made  at  the  time.    Beall  vs.  Sinquefield  <Sc  Co.,  48. 

2.  Reinstated,  case  should  be  ordered,  where  judgment  held  void 

on  illegality.    Ihid. 

3.  ScL  fa.  necessary  to  make  legal  representative  a  party,  where 

plaintiff  in  judgment  dies,  at  common  law.    Smith  rs.  Lock- 
ettf  104. 

4.  Same :  Unnecessar}*,  since  judiciary  act  of  1799.    Ibid. 

5.  Execution  must  follow  judgment.    Ibid. 

6.  Void  for  want  of  jurisdiction  in  justice's  court,  not  made  good 

by  writing  off  excess  over  $100.00.    Hill  vs.  H^as  cfe  Weiss  et 
nl,  122. 

7.  Correct  errors  in  judgment,  whether  justice  can.    Quveret  Ibid. 

8.  Confessed  by  an  attorney  and  acquiesced,  in  for  years,  not  set 

aside,  though  no  process  or  service.    Parish  et  aL  vs.  Mr- 
Leod,  123 

9.  Unconditional  contract  in  writing,  judgment  in  attachment  on. 

Danifl  Jc  Son  vs.  Hochstadter  Bros.,  144. 

10.  In  ejectment  not  necessarily  conclusive  as  to  title.    Ohrer  et 

al.  vs.  Stamps  et  aU,  209. 

11.  Successive  monHily  suits  by  discharged  employ^,  defended  on 

same  ground,  first  judgment  governs  all.    Kennedy  vs.  Mc- 
Carthy, 846. 

12.  Same :  Reason  of  justice  for  rendering  first  judgment,  not  alter 

effect.    Ibid. 

13.  Against  married  woaum  enforced  out  of  trust  for  life,  in  equit}^ 

WinixfUld,  trustee,  et  al.  vs.  Rhea^  cashW,  477. 

14.  Against  married  ivoHiaii  and  husband,  binds  her ;  cannot  set 

up  that  debt  was  husband's.    Ibid. 
as.  Amendable  dafect  cured  by.    Lewis  dc  Minor  vs.  Harper,  ex'r, 
564. 
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16.  On  draft  for  advances  payable  to  order  of  drawer  and  delivered 

to  drawees,  on  statutory  complainti  good.  Ibid. 

17.  Against  tmstee,  binds  beneficiaries.    Knorr,  adm*r,  et  aU  V8. 

Raymond  et  aL,  749. 

18.  Nunc  pro  tunCf  allowing  resignation  of  administratori  entered 

after  his  death.    Spencer  et  al,  vs.  Peake,  admW,  803. 

See  Alimony,  1. 
JURISDICTION. 

1.  Justice's  court  has  none,  in  suit  on  note  for  principal  and  costs 

of  collecting  amounting  to  more  than  $100.00.    Hill  vs.  Haas 
d:  Weiss  et  al,  122 ;  BeU  db  Bra.  vs.  Rich,  240. 

2.  Supreme  Court,  jurisdiction  not  conferred  by  agreement    Bass 

vs.  Bass,  134. 

3.  County  where  land  lay,  bill  filed  in,  to  recover  land  and  rents, 

and  for  injunction  and  receiver.  MiUbank  vs.  Penniman  et  al., 
136. 

4.  Justice's  court,  can  lien  on  realty  be  foreclosed  in?    Quseref 

Bell  <fc  Bro.  vs.  Rich,  240. 

5.  Homicide  in  foreign  state,  on  railroad  owned  by  company  in 

this  state,  sued  here.    Centred  R.  B,  et  eU.  vs.  Swint,  651. 

See  Venue;  United  States  Courts,  1 ;  Mor^agef  13,  14. 
JURY  AND  JURORS. 

1.  Disqualification  not  favored  as  ground  for  second  motion  for 

new  trial.    Doyal  vs.  SUUe,  72. 

2.  Tlireat  to  hang  accused  requires  new  trial.    Ibid. 

3.  Imprudent  remark  of  juror,  after  sealed  verdict  made  up,  but 

before  published,  not  require  new  trial.    Collins  vs.  Slate,  76. 

4.  Second  cousin  of  attorney  with  conditional  fee,  incompetent. 

Crockett  vs.  McLendon,  85. 

5.  Same :  Release  of  fee,  effect  of.    Ibid. 

6.  Same :  Ignorance  of  juror,  when  not  sufficient  to  purge.    Ibid. 

7.  Suspicion,  juror  must  be  above.    Ibid. 

8.  Disqualification  of  juror,  sufficient  to  call  court's  attention  to. 

Ibid. 

9.  Not  sent  out  while  motion  for  non-suit  discussed.    Higgins  vs. 

Clierokee  R.  R.,  149. 
10.  Grand  juror,  duty  to  bring  what  to  attention  of  fellows.    Oroves 
vs.  State,  205. 
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11.  Calculation  of  value  of  life,  jury  may  use  any  rules  they  know. 

Geo.  R.  R,  vs.  PUtman,  326. 

12.  Array  put  upon  accused,  presumed,  if  record  silent  as  to.    Rw 

den  V8,  State,  667. 

13.  In  justice's  court,  no  charge  required.    Bendheim  Bros,  tt*  Co. 

vs.  Baldwin f  694. 

14.  Impeach  verdict,  juror  cannot.    Fisher  vs.  State,  695. 

16.  Objections  for  cause  and  putting  on  voire  dire,  proper  practice 
as  to.    Siminons  et  al.  vs.  State,  609. 

16.  Evidence  to  show  disqualification,  what  admissible.    Ibid. 

17.  Separating,  new  trial  required ;  except  when.    JCirk  vs.  State, 

620. 

18.  Bailiff  sleeping  with  jury,  new  trial,  unless  fully  purged.    Ibid. 

19.  Not  removed  pending  discussion  of  admissibility  of  evidence, 

except  when.    Ibid. 

20.  Brother-in-law  and  son-in-law  of  stockholders  incompetent  in 

suit  against  railroad.    Geo.  R>  R,  vs.  Cole  et  ux.^  713. 

21.  Same :  Lease  of  road  and  agreement  of  lessee  to  pay  damages 

recovered,  not  make  jurors  competent.    Ibid. 

22.  Waived,  disqualification  will  be  by  consent  to  juror,  with 

knowledge.    Ibid. 

23.  Verdict,  though  proper,  set  aside,  if  jurors  incompetent.    Geo, 

R.  R.  vs.  Cole  et  ux.,  713. 

See  Tax,  8. 
JUSTICE  COURTS.     * 

1.  No  pleadings  necessary  in  1880,  except  the  summons.    Farkas 

vs.  Stewart,  90. 

2.  Damages,  amount  not  stated  in  summons,  not  require  reversal. 

Ibid. 

3.  New  cause  of  action  not  made  by  amendment,  since  1880. 

Vaughan  vs.  Mc Daniel,  97. 

4.  Treble  damages  for  killing  cow  in  enclosure  without  lawful 

fence,  suit  for,  not  changed  to  mere  action  for  value  of  cow. 
Ibid. 
6.  Garnishment,  justice  cannot  serve.    Massengak  vs.  McGinty, 
120. 

6.  Garnishment  returnable  to  next  term  after  ten  days.    Ibid. 

7.  Same :  If  made  returnable  before,  garnishee  need  not  answer. 

Ibid. 

8.  Jurisdiction,  court  has  none,  where  principal  and  expenses  of 
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collection,  provide  for  in  note  sued  on,  exceed  $100.00.  Rill 
va,  Haas  <fc  Weiss  et  al.,  122;  Bell  it-  Bro.  vs.  Rich,  240. 
9.  Void  judgment  not  made  good  by   writing  oflf  excess  over 
$100.00.    Ibid. 

10.  Correct  errors  in  judgment  within  jurisdiction,  whether  justice 

can.     Quxref    Ibid. 

11.  Mandamus^  not  proper  remedy  for  refusal  of  justice  to  enter 

judgment.    Stnmes  is.  Tanner ^  justice^  144. 

12.  Jurisdiction  not  conferred  by  agree riaent  to  render  judgment  for 

only  $100.00.    Bell  dc  Bro,  vs.  Rich,  240. 

13.  Dividing  debt  into  notes,  material-man's  lien  cannot  be  enforced 

by  separate  suits.    Ibid, 

14.  Dividing  debt  so  as  to  defeat  prior  attachment,  can  it  be  done? 

Quxref    Ibid. 

15.  Lien  on  realty,  can  it  be  foreclosed  in  justice's  court?    Quxret 

Ibid. 

16.  Garnishment  bond  insufficient,  justice  may  require  strength- 

ened, though  returnable  to  superior  court.  Gregory  vs.  Clarke 
542. 

17.  Charge  jury,  justice  not  required  to,  on  appeal.    Bendheim  Bros. 

dc  Co,  vs.  Baldwin,  594 
IS.  Charge  correctly,  justice  must,  if  he  charges  at  all.    Ibid. 

19.  Charge  how  he  had  decided  the  case,  error  to.    Ibid. 

20.  Pleadings :  error  in  describing  promisor  as  guarantor,  imma- 

terial.   Baldwin, vs.  Hiers,  739. 

See  Appeal;  Certiorari;  Garnishment,  3 ;  Mortgage,  13,  14. 
JUSTIFICATION.    See  Pleadings,  11,  12. 
LABORER.     See  Liens,  1,  2,  6. 

LACHES.    See  Equity,  1 ;  Estoppel,  2;  New  Trial,  9,  10. 
LANDLORD  AND  TENANT. 

1.  Pond  producing  sickness,  caused  by  railroad,  tenant's  right  to 

damages  for.    Central  B.  R.  vs,  English,  366. 

2.  Same :  Renting  after  pond  made,  not  prevent  recovery.    Ibid. 

3.  Emblements,  husband  of  dowress  planting  or  renting  land,  en- 

titled to  at  her  death.    King  et  al.  vs.  Whitllej  482. 

4.  Possession  of  tenant  becomes  that  of  grantee  and  adverse  to 

grantor,  after  sale.    Knorr,  admW,  et  al.  vs.  Raymond  et  al., 
749. 
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LABCSNY.    See  WUnesst  7;  Criminal  Law,  47,  50,  61. 
LAWS. 

1.  State  and  municipal  corporations  not  bound  by,  unless  clearly 

covered.    Lingo,  marshal,  vs.  Harris,  28. 

2.  Strictly  construed,  where  summary  foreclosure  of  lien  claimed 

under.    Hiniqn  vs.  Goode  d-  Crumbley,  233. 
8.  Two  constructions,  one  consistent  with  natural  equity  and  jus- 
tice, other  not,  former  adopted.    Lombard  vs.  Trustees  Y.  M. 
L.  A.  Fund,  322. 

4.  Legislation  on  lien  foreclosure  suggested.    Ibid* 

5.  Assignment  law  of  1881  construed  strictly  against  assignor  and 

assignee,  and  Hberally  for  creditors.     Coggins  vs.  Stephens  & 
Co.,  414. 

6.  Ratifying  illegal  grants  of  charters  by  superior  court,  good. 

Rudtn  vs.  State,  667. 

7.  Legislation  on  year's  support  suggested.     Whitehead  vs.  Mo 

Bride,  adm*r,  741. 

8.  Strictly  construed,  laws    providing    costs  and  salaries  are. 

Walker  el  al.,  commWs,  vs.  She/tall,  806. 

See  Code;  Constitutional  Law. 
LEGACY.    See  Principal  and  Agent,  4. 

LETTER  OF  CREDIT.    See  Principal  and  Agent,  18 ;  Pleadings,  15. 
LEVY  AND  SALE. 

1.  Agreement  for  property  to  be  bid  in  for  certain  creditors,  as- 

sented to  by  sheriff,  effect  on  other  creditors.    Cureton  vs. 
Wright  etal.,S. 

2.  Bidder  failing  to  pay,  re-sale  or  suit  by  sheriff.    Ibid. 

3.  Specific  performance  of  bid  not  compelled  by  other  creditors. 

Ibid. 

4.  Bidder  treated  as  agent,  not  bound  individually.    Ibid. 

6.  Wild  land,  improved  property  sold  as,  for  tax,  title  void. 
Hutchins  vs.  Tenant,  95. 

6.  Property  pointed  out  not  levied  on,  whether  ground  of  illegali- 

ty.    Thompson  vs.  Mitchell,  exW,  127. 

7.  Point  out  property,  right  to,  means  defendant's  property  in  his 

possession.    Ibid. 

8.  Same :  Property  held  under  bond  for  title,  refusal  to  levy  on, 

no  ground  of  illegality.    Ibid. 
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9.  Pointed  ont,  sufficiency  of  property,  in  discretion  of  levying 

officer.    Ibid. 
10.  Land  of  company  not  subject,  under  mortgage  fi.  fa.  against 

stock.    Lyle  vs.  Clanton,  141. 
11    Death  of  plaintiff  in  fi.  fa.  not  prevent  levy.    Rogers  vs.  Tmett, 

admW,  886. 

12.  Payment  to  sheriff  after  death  of  plaintiff  in  fi.  fa.  is  good, 

and  sheriff  holds  for  party  entitled.    Ibid, 

13.  Homestead  sold  to  remove  from  state,  reversionary  interest 

subject,  in  hands  of  purchaser.     City  Bk.  of  Mac.  vs.  i^mis' 
son  et  al.,  422. 

14.  Same :  Whole  estate  becomes  reversion.    Semble.    Ibid. 

15.  Defeasible  title  in  vendee,  to  revert  on  breach  of  conditions, 

not  subject  to  fi.    fa.  against  vendor. .  IT  ill  &  Ruckel  vs. 
Larey,  697. 

16.  Title  reserved  by  vendor,  subject  to  judgment  against  him,  ex- 

cept when.    Ibid, 

See  Sheriff. 
LICENSE.    See  Criminal  Law,  4,  5,  85,  36;  Constitutional  Law,  1-4 
LIENS. 

1.  Laborer's  lien,  clerk  doing  no  manual  work,  cannot  foreclose. 

Hinton  vs.  Ooode  ds  Crumbley,  233 ;  Ricks  vs.  Redwine^  273. 

2.  Strictly  construed,  statute  giving  laborer's  lien  is,  and  party 

claiming  must  be  clearly  entitled  to.    Ibid. 
8.  Demand,  failure  to,  not  make  process  void,  but  voidable.  Glad- 
den,  sheriff,  vs.  Cobb  et  al.,  235. 

4.  Single  lien  not  divided  by  giving  notes  and  enforcing  separately. 

Bell  dc  Bro.  vs.  Rich,  240. 

5.  Justice's  court,  can  lien  on  realty  be  enforced  in  ?  Qussre  f  Ibid. 

6.  Trust  estate  generally  subject  to  foreclosure  of  laborer's  lien. 

Ricks  vs.  Redmne,  273. 

7.  On  property  in  which  funds  of  wife  invested.    Sasser  vs.  Sasser, 

275. 

8.  For  materials  furnished  contractor,  not  foreclosed  against  owner 

alone,  without  making  contractor  a  party.    Lombard  vs.  Trua* 
tees  Y.  M.L.  A.  Fund,  323. 
9   Same :  Legislation  on  this  subject  suggested.    Ibid, 

See  Title,  8. 
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LIMITATIONS,  STATUTE  OF. 

1.  Consignment  for  one  season,  sale  made  and  part  of  proceeds 

paid,  statute  begins  to  run.  Hohton  Salt,  etc.,  Co,  ve,  Hargis^ 
113. 

2.  Barred  on  its  face,  action  being,  dismissed  on  demurrer.    Ibid. 

3.  Demand  not  made  in  four  years,  alleged,  prior  demand  Implied. 

Ibid, 

4.  No  bar  in  this  case.     McHale  vs.  Murphy  et  a/.,  141. 

6.  Homestead  sold  before  1876,  suit  to  recover  limited  to  six 
months.     Whitworth  vs.  Woffo'd,  259. 

6.  Nuisance  continued  gives  right  of  action,  though  suit  for  cre- 

ating barred.    Eeid  vs.  City  of  Atlanta,  h23. 

7.  Renewal  in  six  months,  right  of,  in  party  inserted  as  usee  by 

amendment.     Gordon  vs.  McCauley  et  al.,  6C7. 

8.  Trustee  against  cestui  que  trust,  statute  not  run  in  favor  of,  until 

possession  tortious  with  knowledge  of  usee.    Pace  w.  Paynej 
670. 

9.  Applied  to  cross-bill  in  equity.    SauUbury^  Bespe^  dt  Co.  vs. 

Icerson  et  ah,  733. 

LIQUOR.    See  Criminal  Law,  4,  6,  35,  36;  Constitutional  Law,  1-4, 
17;  Elections,  5. 

LIVE  STOCK.    See  Railroads,  49-51. 

LOANS.    See  Bailments,  2. 

MALICIOUS  ARREST.    See  Malicious  Prosecution. 

MALICIOUS  MISCHIEF.    See  Criminal  Laio,  6-8. 

MALICIOUS  PROSECUTION. 

1.  Justification,  what  is  sufficient  plea  of.     Ventress  vs.  Bosser, 

534. 

2.  Justification,  what  must  be  shown  under.    Ibid. 

3.  Advice  of  counsel  admissible  on  question  of  probable  cause. 

Ibid. 

4.  Not  favored  and  strictly  guarded,  actions  for,  are.     Ventress  vs. 

Bosser,  531. 
5   What  must  be  proved.    Ibid. 
6.  Malice  and  want  of  probable  cause,  how  shown.    Ibid. 

See  False  Imprisonment. 
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MALPR.VCriCE  IN  OFFICE.    See  Criminal  Law,  28. 

MANDAMUS. 

1 .  When  proper  remedy.    Stames  V8.  Tanner,  justice ,  144. 
See  Justice  of  the  Peace y  11. 

MANSLAUGHTER.     See  Criminal  Law,  1,  2,  15,  17,  18,  19. 

MARRIAGE.     See  Husband  and  Wife,  28,  29. 

MARRIAGE  SETTLE  IE  NTS.     See  Husband  and  Wife,  17,  18,  20, 
23,24. 

MARRIED  WOMEN.     See  Husband  and  Wife. 
MASTER  AND  SERVANT. 

1.  Homicide  of  servant  of  stevedore,  employer  of  latter  is  not  lia- 

ble for.    Rankin  vs.  Merchants,  e'c,  Co.  et  al.,  229. 

2.  Homicide  of  servant,  what  allegation  of  ne<?ligence  of  master 

insiifficent.    Jbid, 

3.  Monthly  suits  for  wages  by  discharged  employe  all  defended 

on  same  ground,  judgment  in  first  governs  others.     Kennedy 
vs.  McCarthy,  340. 

4.  Employment  to  cease  in  case  of  fire,  promise  after  fire  to  find 

servant  something  to  do  was  gratuitous,  and  did  not  renew 

contract  or  waive  termination.    Edwards  vs,  Pdock,  450. 
6.  Injured  by  fault  of  fellow  servant,  railroad  employe,  without 

fault,  being,  recovery.    Qeo.  R,  R.  vs.  Ivey,  499. 
6.  Act  on  presumption  that  other  servants  will  follow  rules,  not 

negligence  to.    Central  R.  R.  vs.  Harrison,  741. 

See  Liens,  2;  Presumptions,  16. 
MASTER  IN  CHANCERY.    See  Auditor. 
MILL  POND.     See  Nuisance,  8, 12. 
MINOR.    See  Infancy. 
MISTAKE.    See  Deeds,  23-24. 
MONTEZUMA.    See  Municipal  Corporations,  9-13. 
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MORTGAGE. 

1.  Third  parties,  rights  of,  not  protected  under  proceeding  to  fore- 

close.    Hall  vs.  Davis,  recW^  101. 

2.  Defences  to  foreclosure,  what  may  be  set  up.    Ibid, 
8.  Estopped  from  denying  title,  mortgagor  is.    Ibid. 

4.  **  Bearer,*'  as  such,  has  no  right  to  foreclose.     Taylor  vs,  Bla9^ 

ingame,  111. 

5.  Same :  MisdcFciiption  as  bearer  no  ground  for  quashing  ;5./a., 

where  plaintiff  in  fact  had  transfer.    Ibid. 

6.  *' Annexed,"  affidavit  to  foreclose,  written  on  back«  is  suffi- 

cienlly.    Lilly,  agt.,  vs.  Wilis,  130. 

7.  Affidavit  to  foreclose  chattel  mortgage,  what  sufficient.    Ibid, 

8.  Fi.  fa.  against  stock  in  company ;  not  against  its  lands,  m  this 

case.     Lyie  vs.  Clanton,  141. 

9.  Second  mortgage,  after  surrender  of  redemption  under  first, 

takes  nothing.     Grice  d*  Ryan  vs.  Haskins,  700. 

10.  Notice  of  reservation  of  title  by  vendor,  effect  on  mortgagee  of 

vendee.    Ibid. 

11.  Redemption  by  second  mortgagee,  right  by  equitable  pleadings. 

Ibid. 

12.  Trust  estate,  whethc  r  authority  to  mortgage  can  be  granted  at 

chambji'.'.     S fils'fury,  Reipess  <fe  Co.  vs.  Iverson  et  al.,  733. 

13.  Chattel  mcitjrage,  county  court  cannot  try  issue  on,  under 

$50.00.     Aycock  vs.  Stibers,  807. 

14.  Same:  Concurrent  jurii*diction  from  $o0.00  to ^100.00, cotmty 

court  and  justice  court  has.    Ibid, 

MUNICIPAL  CORPORATIONS. 

1.  Laws  do  not  bind,  unless  plainly  so  intended.    Lingo,  marshal, 

vs.  Harris,  28. 

2.  Bridge  in  highway,  bound  to  keep  in  repair,  whether  built  by 

it  or  not     Town  of  Bellon  vs.  Vinton,  99. 

3.  Ordinances  antborized  to  be  passed  have  force  of  laws.   Bearden 

vs.  City  of  Madison,  184. 

4.  **  Boys  and  other  persons  unconnected  with  railroad  trains,  ex- 

cept passenirurs,*'  etc.,  prohibited  from  getting  on  and  ofif 
trains,  not  uuconstitutional  or  unreasonable.    Ibid, 

5.  Reasonabh)  construction  will  be  put  on  ordinance,  presumed. 

Ibid. 
().  General,  charter  power  to  pass  ordinances  authorizes  what. 
JUd. 
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7.  Franchise  of  street  car  company  to  nsc  steam,  not  diyerted  to 
private  uses.    Mayor,  etc,,  of  Macon  et  al.  ys,  Il'irris,  428. 

8.  Same :  City  is  proper  party  to  bill  to  enjoin  diversion.    Ibid. 

9.  Nuisance,  power  of  authorities  of  Montezuma  to  abate  mill- 

dam  as.     Mayor,  etc,  of  Montezuma  i«.  Minor,  svng.  ptnr,, 
484. 

10.  Nuisance  summarily  abated  on  report  of  board  of  health,  or 

after  hearing.    Ikid, 

11.  Board  of  heahh,  report  made  after  summons  issued  is  mere  ir- 

regularity.   Ibid. 

12.  Board  of  health,  report  inadmissible  on  regular  hearing.    Ibid. 

13.  Council  employing  attorney,  not  disqualified  from  presiding. 

Ibid. 

14.  Sewer  doing  injury,  kept  up,  city  liable,  though  originally  laid 

more  than  four  years  before  suit.    Reid  vs.  City  of  Atlanta, 
523. 

15.  Same :  Stale  demand  growing  out  of  general  system  of  sewer- 

age, not  favored.    Ibid. 

16.  BuiM  school-houses,  city  has  power  to,  unless  forbidden  by 

chiurter.    Majfor,  etc.,  of  Oartersville  vs.  Baker,  686. 

17.  Discretionary  acts,  city  not  liable  for.     Gaskins  vs.  City  of  At' 

lania,  746. 

18.  Light  streets,  failure  to,  not  make  liable,  where  no  statutory 

obligation.    Ihid. 
1^.  Eunaway  horse,  damage  to  person  crossing  street  in  dark,  no 
lamps  lighted,  not  make  city  liable.    Ibid. 

See  Tax,  4,  5;  Railroads^  36,  37. 
MURDER.  See  Criminal  Law,  1,  2, 19. 
NAMES.    SeeD^eda,  1,2. 

NEGLIGENCE. 

1.  Presumption  against  railroads,  and  how  rebutted.  East  Tenn.f 

Va.  dt  Ga.  R.  R.  vs.  Hartley,  5. 

2.  In  carrier  of  passengers,  what  is  not.    Higgim  vs.  Cherokee  IL 

R.,  149. 

3.  Safeguards,  best  known,  used  by  railroad,  not  liable  for  injury. 

Ibid. 

4.  What  defeats  recovery  for  injury  on  railroad.    Geo.  R.  R.  vb, 

FiUman,  326. 
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6.  Contributory  negligence  only  diminishes  recovery.    Ibid, 

6.  Railroad  wbistle  blown  in  city  or  town,  is  negligence.    Geo.  R. 

R  t?«.  Carr,  557. 

7.  Is  question  f  ^r  jury,  not  for  the  court     Central  Railroad  vs. 

Coggiuj  689;  CUveUnd  va.  Central  Railroady  793. 

8.  Preponderating  cause  of  injury,  negligence  must  be,  to  recover. 

Oaskins  V8,  City  of  Atlanta,  746. 

See  Railroads,  3-7,  11,  51,  52. 

NEGOTIABLE  INSTRUMJENTS. 

1.  Indorsement  "for  collection  for  account  of,"  gives  notice  to 

whom  collection  belongs,  and  is  mere  warrant  of  attorney* 
Central  R,  R.  ts.  First  Nat.  Bk.,  eto.y  383. 

2.  Second  indorsement  for  collection,  indorsee  collects  for  original 

payee,  and  is  in  privity  with  it.    Ibid, 

3.  Same:  Second  indorsee  cannot  apply  collection  to  claim  against 

first  indorsee.    Ibid, 

4.  Draft  for  advancements,  payable  to  order  of  drawer  and  deliv- 

ered to  drawees,  recovery  on  in  statutory  form.    Lewis  dc 
Minor  vs.  Harper,  ex'r,  504.     (See  No  7  below.) 
6.  Amendable  by  adding  common  count,  such  action  was.    Ibid. 

6.  Consideration,  what  illegality  in  will  affect  bona  fide  purchaser 

before  due  and  without  notice.    Rhodes  vs.  Beall  et  al,,  641. 

7.  Draft  indorsed  by  drawer  and  delivered  to  payee,  without  ac- 

ceptance, is,  in  effect,  a  note.    De  Vavighn  vs.  Haugabook^ 
899.    (See  No.  4  above.) 

See  Amendments,  3. 

NEGROES. 

1 .  Trust  for,  of  lot  in  Augusta,  in  1854,  void.     Realty  et  aU  vs.  Ben- 

ton, 187. 

2.  Possession  by  wife  and  daughter  of  moieties  after  emancipa* 

tion,  gave  perfect  equity.    Ibid, 

3.  Anomalous  condition  before  and  after  emancipation,   broad 

principles  of  equity  applied  to.    Ibid, 

NEW  TRIAL. 

1.  Motion  for  in  equity  and  bill  of  review  compared.    Central  Qa. 

Bk,  vs.  Jverson,  trustee,  et  al.,  19. 

2,  Motion  heard  and  overruled,  instead  of  being  dismissed,  mov- 

ant being  absent,  not  error.    Bosworth  vs.  Hightower,  46. 
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3.  Second  motion,  after  first  overruled  and  judgment  affirmed, 

scrutinized  closely.     Doyal  is.  State,  72. 

4.  Juror's  threat  to  hang  accused,  discovered  after  first  motion, 

requires  new  trial.    Ibid. 

5.  Affidavits  used  on  hearing  of  motion,  what  sufficiently  identi- 

fies.    Crockett  V8.  McLendorif  85. 

6.  Granted  on  one  ground,  only  that  considered  by  Supreme  Court 

Geo,  R.  R.  vs.  Letchworth,  88. 

7.  Discretion  as  to  granting  now  trial  because  ruling  of  court 

caused  agreement,  and  its  enforcement  injured  party.    Ibid, 

8.  Discretion  in  granting  or  refusing,  on  conflicting  evidence 

Wheelus  vs.  Long,  admW,  110;  Johnson  vs.  Renfroe  tt  Mc- 
Crary,  1$S;  Lankrvs,  TuUis^  142;  Neiv  et  al.  vs.  Nichols,  143 
(Xeghorn  vs.  Johnson  et  al,,  140;  Moore  vs.  Asbury,  ex*r;  Cun- 
ningham vs.  Wesson,  148 ;  North  d:  Co.  vs.  Mendel  <&  Bro.,  400 
Frintup  Bro.  <&  Pollard  vs.  James,  5S3 ;  City  of  Atlanta  vs. 
Brown^  630;  Stewart,  ord'y,  vs.  Rodgers,  810;  R  chmond  <&  D, 
R.  R.  vs.  Oreen,  814.     (See  Nos.  16,  18,  19  below.) 

9.  Filing  not  entered  through  default  of  clerk,  without  laches  of 

movant,  motion  not  dismissed.     Sanders  vs.  Williams,  119. 

10.  Same :  Movant  objecting  to  proceeding  on  account  of  want  of 

filing,  motion  dismissed.    Ibid, 

11.  Time  for  hearing  and  perfecting  motion  and  brief  in  vacation 

may  be  fixed  by  judge  without  consent.    Hardison  vs.  Burr, 
125. 

12.  Motion  to  dismiss  refused  and  not  excepted  to  is  res  adjudicata. 

Obear,  exW,  vs.  Gray,  455. 

13.  Granted  unless  part  of  verdict  written  ofi*.  affirmed.     Eaves  <Sc 

Collins  vs.  Cherokee  Iron  Co.,  469. 

14.  Certificate,  not  affidavits,  proper  as  to  what  occurs  in  open 

court.   Fuher  vs.  State,  50o,    {^ee  Crochtt  vs.  McLendon,  b-6.) 

16.  Newly  discovered  evidence  as  ground  for  new  trial.    Feather- 
stony  trustee,  vs.  Rounsaville  dt  Bro.^  017. 

16.  Discretion  notovercomo  by  statemeutof  jiidgn  that  in  his  judg- 

ment the  defect  was  not  action  iblc,  but  the  jury  had  found 
otherwise.     City  of  Atlanta  vs.  Brown ^  630. 

17.  Justice  requires  new  trial  in  this  case.     Anderson  u.s.  Robinson, 

644. 

18.  Tiro  verdicts  for  same  amount  of  dama^ps,  second  not  set  aside 

as  excessive.     Cleveland  vs.  Central  R.  R.,  793. 

19.  Default,  case  tried  in,  discretion  not  abused  in  granting  new 
•      trial.     Stewart,  ord'y,  vs.  Rodgers,  810. 

See  Practice  in  Supreme  Court,  21. 
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NON-SUIT. 

1.  Refused,  where  prima  facte  case  made  out.     Cunningham  vs. 

Brooks  1 145. 

2.  Should  have  been  granted  in  this  case.    Sem'le,    Higgins  v», 

Cherokee  R.  R,,  149. 

3.  Jury  not  removed  during  discussion  of  motion.    Ibid. 

4.  Renew  in  six  months  after  non-suit,  usee  may.    Jordan  vs. 

McCauley  et  al.j  G07. 

5.  Proper  whero  Supreme  Court  had  held  that  plaintiff  could  not 

recover.    Henderson  t?«.  Central  R,  i?.,  718. 

See  Practice  in  Supreme  Court,  19. 
NOTICE. 

1.  To  cashier  making  contract  contrary  to  rule  of  bank  with  one 

who  acted  with  knowledge,  not  bind  bank.    Sav,  Bk.  A  Trust 
Co.  vs.  Hartridge,  223. 

2.  Attachment  against  non-resident,  no  notice  required.     Craig 

vs.  Fraser,  246. 

3.  Importance  of  telegram,  what  is  sufficient  to  put  company  on 

notice  of.     W.  U.  Tel.  Co.  vs.  Fatman,  285. 

4.  Indorsement  "for  collection,  for  account  of,"  gives  notice  that 

proceeds  belong  to  endorser.     Central  JS.  R.  w.  First  Nat.  Bk. , 
etc.,  383. 

5.  Record  of  proceedings  to  sell  homestead  gives  notice  of  inten- 

tion to  remove  from  state,  therein  expressed.    City  Bk.  of 
Mac,  vs.  Smisson  et  al.,  422. 

6.  Ftrict  compliance  with  contract,  notice  of  requirement  neces- 

sary, after  relaxing,  before  recovery  for  failure.    Eaves  d: 
Collins  vs.  Cherokee  Iron  Co.,  459. 

7.  Of  election  to  furnish  ore  which  party  had  option  to  furnish, 

necessary  in  reasonable  time.    Ibid, 

8.  Presumed,  notice  of  adverse  holding,  from  consent  to  posses- 

sion.   Pace  vs.  Payne,  670. 

9.  From  record  of  paper  reserving  title.    Orice  dt  Ryan  vs.  HaS' 

kins,  700. 

10.  Recordinjr  not  properly  entered,  not  destroy  effect.    Ibid, 

11.  Of  taking  testimony  in  certain  criminal  cases,  what  required. 

Bums  vs.  State,  747.  ^ 

12.  Of  trust,  what  expressions  in  deeds  do  not  put  on.    JTnM*, 

admWj  et  al,  vs,  Raymond  et  aZ.,  149. 
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13.  Of  dissolution  of  firm,  what  necessary.    Ewtng  dc  Gaines  V8, 
Trippe  et  al,  776. 

See  1  'endor  and  Purchaser,  6, 
NUISANCE. 

1 .  Obstruction  of  navigable  stream,  abated.     Charleston  <&  Sav, 

liwy,  ts.  Johnson  el  ahj  306. 
2    Demand  to  abato  such  nuisance  unnecessary.    Ibid, 

3.  Equity  will  grant  relief  when.    Jbid. 

4.  Pond  caused  by  railroad  producing  sickness,  tenant  on  land 

may  sue  for.     Central  Railroad  vs.  English,  366. 

5.  Same :  Renting  after  pond  made,  not  prevent  recover^-.    Ibid. 

6.  Same :  Presumption  that  nuisance  would  be  abated.     Ibid. 

7.  Notice,  when  equivalent  to  demand  for  abatement.    Ibid. 

8.  Abate  mill-pond  as  nuisance,  mayor,  etc.,  of  Montezuma  have 

power  to,  summarily,  on  report  of  board  of  health,  or  after 
trial.     Mayor,  etc.,  of  Montezuma  vs.  Minor,  svng.  ptnr.,  484. 

9.  Same :  Report  of  board  of  health  made  after  summons,  but  be- 

fore trial,  mere  irregularity.     Ibid. 

10.  Same :  Report  of  board  of  health  inadmissible  on*  regular  trial 

of  nuisance.    Ibid. 

11.  Tender  of  money  as  compromise  to  prevent  rebuilding  dam, 

inadmissible.    Ibid. 

12.  Mill-dam,  whether  nuisance,  what  is  test.    Jbid. 

13.  Council  employing  attorney,  not  disqualifed  from  presiding. 

Ibid. 

14.  Continuing  nuisance  is  renewal  of  wrong,  and  gives  right  of  ac- 

tion until  abated.     Reid  vs.  City  of  Atlanta,  523. 

15.  Maintaining  sewer  doing  damage  gives  right  of  action,  though 

originally  dug  more  than  four  years  before.    Ibid, 

NULLITIES.     See  Judgments,  1 ;  Liens,  3. 

OFFICERS. 

1.  Damages  against  clerk  or  on  bond,  for  neglect  in  sending  up 

record,  causing  dismissal.     Markham  vs.  /?o«/*,  105. 

2.  Oath  to  illegality  bofore  any  officer  of  state  where  sworn  to, 

authorized  to  administer  oaths      Craig  va.  Eraser,  246. 

3.  Official  character,  attestation  \^  prima  facie  evidence  of.     Ibid. 

See  Sheriff;  Tax,  6-9. 
v-73-56 
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ORDINARY. 

1.  Escheats,   court   of   ordinary  has  exclusive  jurisdiction  of. 

Brooks,  ord^y,  vs,  McEacJiem,  64. 

2.  Eecheator,  administrator  hecomes.    Ibid. 

3.  Discretion  on  disputed  facts,  in  proceeding  to  remove  obstruc- 

tions from  private  way.    Franklin  vs.  Wesley,  145. 

4.  Settlement  l)etwcen  guardian  and  ward,  full  power  over.  Hood 

vs.  Perry  el  al.,  319. 
6.  **  Fence  "  election,  duty  as  to.    Shrine  ei  al.  vs.  Jackson  et  a  I., 

377. 
6.  Same:  Courts  will  not  interfere  with  such  political  powers. 

Ibid. 

PARENT  AND  CHILD. 

1.  Sayings  of  son,  after  committing  tort,  not  i^dmitted  in  suit 

against  father.     V^aughn  vs.  McDaniel,  1^!. 

2.  Homicide  of  child  sued  for,  no  loss  to  parent  shown,  no  cause 

of  action  set  out,  and  nothing  to  amend  by.  Bell  vs.  C.  R*  R. , 
620. 

3.  Homicide  of  child,  father  may  recover  for  loss  of  services  from. 

Central  R.  R.  vs»  Harrison,  744. 

PARTIES. 

1.  Misjoinder,  making  all  participants  In  wrong  defendants  to  bill, 

is  not.    Millbank  vs.  Penniman,  186« 

2.  New  party  taking  possession  after  temporary  restraining  order, 

added  by  amendment.    Ibid. 
8.  Death  of  plaintiff  in  Ji.  fa.  not  prevent  levy.    Rogers  «f,  TrueU, 
adm'r,  886. 

4.  Same :  Administrator  or  transferee  made  party  to  claim  case. 

Ibid. 
6.  Diversion  of  franchise  of  street  car  company  fcrr  private  use,  all 
parties  taking  part  in,  or  interested,  properly  joined  in  bill 
to  enjoin.    Mayor,  etc.,  of  Mac.  et  al.  vs.  Harris,  428. 

6.  Destruction  of  oil  painting  by  carrier,  borrower  cannot  sue  for. 

Lockhart  ts.  W.  A  A.  R.  R.,  472. 

7.  "Albany  Lodge,"  etc.,  and  ''Albany  Chapter,''  etc.,  sued 

without  alleging  whether  corporations  or  partnerships,  is  de- 
murrable and  not  amendable.  Barbour^  adm*x,  vs.  Albany 
Lodge,  etc,  474. 

8.  Some  person,  natural  or  artificial^  must  be  sued.    Ibid. 
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9.  Wife  may  recover  in  own  name  for  tort  to  her  person.    CUy  oj 
Atlanta  t$,  Dorsey,  479. 

10.  Turnpike  not  kept  in  repair,  who  may  sue  for.    HaberBham, 

etc.,  Co.  V8,  Taylor  ei  oL,  commWSf  552. 

11.  Homicide  in  foreign  state,  hy  railroad  of  this  state,  who  may 

sae  for  liere.    Central  R.  E.  et  al.  vs.  Swint,  admW,  651. 

12.  Usee  is  real  party.    Gordon  r$  McCauley  et  al.f  667. 

13.  Same :  Renew  action  in  six  months  after  non-suit,  usee  may. 

Jbid: 

See  Practice  in  Supreme  Courts  1, 20 ;  AdminiUrators  and  Ex- 
ectUors,  2,  4. 

PARTNERSHIP. 

1.  Contract  construed  as  creating.    Byne  vs.  Wood,  129. 

2.  One  partner  filing  illegality  for  firm,  latter  excepting,  parties 

not  dififerent.    Daniel  d:  Son  vs,  Hockstadter  Bros.,  144. 

3.  Settlements,  equity  jurisdiction  of.    Neel^  rec*r,  et  al.  v8.  Mor- 

ris, 406. 

4.  Contribution  enforced  by  levy  in  favor  of  partner  paying  oft fi. 

fa.f  as  against  co- partner,  can  it  be?    Qutsref    Ibxd. 
6.  "Cropper"  farming  on  shares  with  landlord,  is  not  partner. 
Gurr  vs.  Martin  ^  ez*r,  529. 

6.  Year's  support  for  widow  of  deceased  partner,  whether  takes 

firm  assets,  in  preference  to  firm  debts?    Quseref    Ibid. 

7.  Note  given  after  dissolution,  by  one  partner,  binds  both  when. 

.Ewing  di  Gaines  vs.  Trippe  et  al.,  776.  - 

8.  Notice  of  dissolution,  to  stop  liability,  what  necessary.    Ibid. 

See  Parties,  7. 

PAWNS.    See  Banks,  1-4 ;  Attachment,  6. 

PAYMENT.     See  Debtor  and  Creditor,  8-10 ;  Pre$umption$,  16 ;  Prom- 
issory Notes,  2;  Illegality,  11. 

PHYSICIAN. 

1.  Homestead  not  subject  for  services  to  beneficiary.   Doster  vs. 

Bush,  133. 

2.  Unskillfulness,  how  pleaded  to  suit  for  services.    McKltroy  vs. 

Sewell,  657. 

3.  Set-ofi*  of  separate  injury  from  overdose  of  ipecac*  not  made 

to  suit  for  services.    Ibid. 
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4.  Drunkenness  waived  ns  defence  by  subsequent  employment. 
Ibid, 

6.  Opinions  of  other  doctors  as  to  treatment.    Ibid, 
6    Year's  support  takes  precedence  of  physician's  bill  in  last  sick- 
ness.    Whitehead  vs.  McBride,  admW,  741. 

PLEADINGS. 

1.  Tiikou  most  strongly  against  the  pleader.    BlackineU  va,  Aiken, 

gd'n,  55;  Ml.  Airy  Hotel  Co,  r8,  Robt,  Mitchell  F.  Co,^  94 

2.  Illegality  on  ground  of  homestead  should  show  homestead  in- 

cluded in  levy.    Ibid, 
8.  Non  ei<t  factum,  that  obligee  and  amount  were  inserted  in  bond 
after  signing,  is  not  a  plea  of.     Brown  rs,  Colquitt,  gov^r,  59 

4.  None  in  justice's  court,  except  summons,  in  1880.     Farkas  rs. 

SUwart,  90. 

5.  Demand  not  made  within  last  (our  years,  alleged,  prior  de- 

mand implied.     Hohton  Salt,  etc,  Co,  rs,  Hargis,  113. 

6.  Two  sued  for  homicide  and  allegations  insufficient,  dismissed, 

though  might  have  l)een  good  as  to  one.    Bankin  vs.  Mer- 
chants,etc,  Co,  et  aL,  229. 

7.  Sworn  to  before  whom.     Craig  vs.  Fraser,  246. 

8.  "Title  to  the  possession,"  in  counter-affida\'it  to  warrant  to 

dispossess  intruder,  sufficient  claim  of  right.    Pratt  vs.  Foun- 
tain, 261. 

9.  New  contract  afler  termination  of  first,  relied  on,  must  ]>e 

pleaded.     Edwardu  V)*,  Block,  450. 

10.  **  Not  indebted  "  is  not  j?eneral  issue  in  adaon  of  tort.     Ven- 

tress  rs,  Rosser,  534. 

11.  Justification,  what  is  sufficient  plea  of.    Ibid. 

12.  Justification  what  necessary  to  prove,  under  plea.    Ibid. 

18.  Specific,  and  not  state  general  conclusions,  defence  to  t^cire  facias 
should  be.     Snsser  et  al.  vs,  McDaniel,  gov'r,  547. 

14.  Draft  for  advances  payable  to  order  of  drawer  and  delivered  to 

drawees,  sued  in  complaint  as  a  note.     Lewis  cC'  Minor  rs. 
Harper,  exW,  504. 

15.  Letter  of  credit  set  out  according  to  tenor  and  effect,  sufficient. 

Merciervs.  Copelin,  636. 

16.  Damage  from  overdose  of  medicine,  what  allegations  insuffi- 

cient.    McKleroy  vs,  Sevwll,  657. 

POSSESSION.     See  Pleadings,  8;  Sales,  1-5;  Prescription,  2,  6-9. 
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POWERS.    See  Municipal  Corporations,  5 ;  Husband  and  Wife,  17-18. 
PRACTICE  IN  SUPERIOR  COURT. 

1.  Judgment  held  void  on  illegality,  case  ordered  re-instated. 

Bedll  vs.  Sinquefield  cfc  Co.,  48. 

2.  Motion  for  new  trial  and  to  re-instate  case  distinguished.  Ibid, 
8.  Admission  made  in  order  to  determine  case  on  demurrer,  be- 
comes part  of  record.     BluhieU  vs.  AiJan,  gdn,y  65. 

4.  Open  and  conclude,  applicant  for  year's  support  has  right  to, 
on  appeal.     Cheney  it  ah  vs.  Cheney^  (SQ, 

0.  Juror's  disqualification,  sufficient  to  call  attention  to.  Crock- 
ett vs.  McLendon,  85. 

6.  What  happens  in  presence  of  court  determined  on  his  certifi- 

cate.   JOid. 

7.  Leading  question  to  witness,  in  discreticm  of  judge.    Farkas  vs. 

Stewart,  90. 

8.  Discussion  outside  of  evidence,  without  objection,  not  give  other 

party  right  to  go  outside.     Higgias  vs.  Clierokee  R.  72.,  149, 

9.  Jury  not  removed  pending  argument  of  motion  for  non-suit. 

Ibid. 

10.  Same:  Discretionary  with  court.    Ibid. 

11.  Verification  of  bill  for  injunction,  what  insufficient.    Landers  et 

al.  vs.  Globe y  etc.y  Co.,  176. 

12.  Opening  default,  discretion  as  to  requiring  costs  paid.    Sasser 

vs.  Sasser f  275. 

13.  Separately  trying  issues,  bad  practice.     Obear^  exW,  vs.  Gray, 

455. 

14.  In  attachments  on  ground  of  fraudulent  transfer.    See  Attach- 

ments, 9-13. 

15.  Inspection  of  '*  the  record,"  case  to  be  tried  on,  includes  what. 

Sasser  et  al.  vs.  McDanicl,  gov^r,  547. 
IG.  Criminal  bond  not  forfeited  after  one  panel  of  jurors  discharged 
and  all  cases  continued.     Lajub  et  al.  vs  State ,  587. 

17.  Order  continuing  cases,  not  judge's  reasons,  controls.     Tbid. 

18.  Jurors,  objection  to,  and  putting  on  voire  dirp,  and  evidence  of 

disqualification,  proper  practice  as  to.     Simmons  et  al.  vs. 
State,  GOO. 

19.  Evidence  illegally  put  in,  but  withdrawn,  effect.  Kirk  vs.  State, 

621. 

20.  Jury  not  removed  while  admissibility  of  evidence  discussed, 

except  when.    Ibid. 
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21.  Amendment,  objection  to,  as  adding  new  caose  of  action,  when 

in  time.    iSkidaway,  etc,  Co.  e».  O^Brien^  655. 

22.  Jadge  pro  kac  vice  has  jurisdiction  of  whole  case.    Landriim  et 

ux.  V8.  Chamberlin,  Boynion  d'  Co,  et  al,,  727 

23.  Judge  pro  hoc  vice,  new  party  made  not  consenting  to,  makes 

no  difiference.    Ibid. 

24.  Postponing  case,  discretion  as  to,  not  controlled  unless  abused. 

Clay  V8.  Barlov'f  7S7. 

23.  Re-opening  case  for  further  testimony  is  in  discretion  of  court, 
cautiously  exercised.    Ibid.;  Wilkeraon  vs.  State,  799. 

28.  Directing  verdict  is  bad  practice.  Hobby  et  al.  vs.  Al/ord  et  al., 
791 ;  Manning  vs.  MitcJiell  et  a/.,  600. 

27.  Impeaching  witness,  attention  called  to  former  statement  suffi- 
cient, without  reading  it.     Wilkerson  vs.  State,  799 

See  Auditor,  1-2;  New  Trial. 

PRACTICE  IN  SUPREME  COURT. 

1.  Death  of  party  suggested,  no  order  to  expedite  case  taken  and 

no  parties  made,  on  call  at  next  term,  dismissed.  Atlanta 
City  Brewing  Co.  vs.  Hare,  17. 

2.  Affidavits  used  on  motion  for  new  trial  unnecessary,  where 

judge  certifies  facts.     Crockett  vs.  McLendon,  85.    (See  No. 

37  below.) 
3*  Affidavits  used  on  motion,  what  sufficiently  identifies.    Jbid. 
4.  One  ground,  new  trial  granted  on,  only  that  considered.    Geo. 

Railroad  vs.  Leichworth,  88. 
6.  Damages  allowed  for  frivolous  exception.    Farkas  vs.  Stewart^ 

90;  ML  Airy  HoUl  Co.  vs.  Robt.  Mitchell  F,  Co.,  94 ;  Byne  vs. 

Wood,  129;  Gladden,  sh*ffj  vs.  Cobbet  al,  235. 

6.  Error,  burden  on  excepting  party  to  show.    Houser  vs.  George, 

102;  Wilkerson  vs.  Statej  799. 

7.  Same :  Confused  record,  affirmance  results.    Ibid.,  102. 

8.  Dismissal  fixes  costs  of  transcript  on  plaintiff  in  error.    Mark- 

ham  vs.  Ross,  105. 

9.  Directions   given   to  court   below.    Ford  vs.  Williams,  IOC; 

Westbrook,  trustee,  et  al.  vs.  Harr old,  Johnson  <fc  Co.,  143; 
Charleston,  etc.,  Riv*y  vs.  Johnson  et  al.,  306;  Obear,  ez'r, 
vs.  Oray,  45 *»;  Gregory  vs.  Clark,  542. 

10.  Certificate  to  bill  of  exceptions  containing  material  qualifica- 

tions, case  dismissed.    Anderson  vs.  Walker  dt  English,  114. 

11.  Bill  of  exceptions  not  correct,  proper  practice  for  correcting 

stated.    JbicU 
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12.  Questions  asked,  and  rejected,  it  shonld  appear  what  answers 

were  expected,  to  show  injury.  Oray  dc  Co.  vs,  McDaniely 
118. 

13.  Error  without  injury,  no  reversal.     Ibidr,  Sasser  vs,  5<M»#r, 

275 ;  Ricks  vs.  Redwine,  273 ;  Edwards  vs.  Blocks  450 ;  Hen- 
dricks vs.  State,  677 ;  McKlcroy  w.  Sewell,  657 ;  Henderson  vs. 
Central  Railroad,  718 ;  Knorr,  admW,  et  ah  vs.  Raymond  et  al., 
749;  Clay  vs.  Barlow,  787. 

14.  Judgment  right,  though  reason  wrong,  affirmed.    Sanders  vs, 

Williams,  119. 

15.  Assignment  of  error  on  grant  of  new  trial,  what  sufficient. 

Hardisan  vs.  Burr,  125.    (See  Nos.  22,  23,  38  below.) 

16.  Final  judgment,  exception  before,  by  agreement,  dismissed. 

Bass  vs.  Bass,  134. 

17.  Jurisdiction  not  conferred  on  Supreme  Court  by  agreement. 

Ibid. 

18.  Exceptions  pendente  lite  allowed,  under  peculiar  agreement  in 

this  case.    Ibid. 

19.  Non-suit  excepted  to,  evidence  not  properly  identified,  case  dis- 

missed.   Hill  vs.  Mounlford,  142. 

20.  Firm  excepting,  where  one  partner  filed  illegality  for  firm,  writ 

of  error  not  dismissed.  Daniel  <£:  Son  vs.  Hockstadter  Bros., 
144. 

21 .  Dismissing  case  because  disposed  of  by  former  ruling.    Brown 

vs.  Cothran,  next  friend,  et  aL,  147. 

22.  Assignment  of  error  that  court  failed  to  charge  certain  propo- 

sitions, without  showing  request  or  attention  called,  insuffi- 
cient.   Higgins  vs,  Cherokee  Raihoad,  149. 

23.  Assignment  of  error  must  show  decision  complained  of  and 

error  in.    Ibid.    (See  Nos.  15,  38.) 

24.  Error  in  refusing  non-suit  not  decided,  where  case  brought  up 

by  plaintifi*,  and  no  cross-bill  filed.  Ibid.  (See  No.  29  be- 
low.^ 

25.  Same :  Charge  as  to  negligence  not  reviewed  without  exception 

to.    Ibid. 

26.  Name  of  plaintiff  in  error  misstated,  corrected.     White  et  al.  vs. 

Cook,  164. 

27.  Bill  and  exhibits  are  part  of  record,  not  of  bill  of  exceptions. 

Jordan  et  al  vs.  Oavlden,  ne.%t  friend,  191. 

28.  Several  defendants,  one  may  except  without  bringing  up  others. 

Ibid. 

29.  Error  not  excepted  to,  not  decided.    Murphy,  trustee,  vs.  Mayor, 

etc.,  of  Sav.  et  al,  263.    (See  No.  24  above.) 
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30.  Jud)2;inent  required,  no  reversal,  though  error.    Eicks  vs.  lied- 

nine,  273. 

31.  Dismissal  of  attachment  is  final  judgment,  and  may  be  excepted 

to.     Falvey  vs.  Adamson,  493. 

32.  Review  former  ruling,  leave  granted  to.     Geo.  R.  R.  vs.  Ivey, 

499. 

33.  No  property  passing  under  ruling  made  by  Supreme  Court,  and 

no  other  recovery  had,  not  weaken  ruling.    Ibid. 

34.  Objection  to  evidence  made  when  offered,  not  shown,  no  re- 

versal for  admission.     Ventress  vs.  Rosser^  534;   Fisher  i>. 
State,  595. 

35.  Record,  order  in,  controls ;  not  modified  by  statement  in  bill  of 

exceptions.     Lamb  et  al.  vs.  Staler  587. 

36.  Objection  to  evidence,  ground  of  should  appear.    Fisher  vs. 

State,  595 ;  Mercitr  vs.  Copelan,  636. 

37.  Certificate,  not  aflSdavits,  proper  as  to  what  occurred  in  open 

court.    Ibid.    (See  No.  2.  above.) 

38.  Assignment  of  errors,  what  sufficiently  distinct.     Pace  w. 

Payne,  670.    (See  Nos.  15,  22,  23  above.) 

39.  Error  in  charging  or  refusing  request,  not  presumed  corrected 

in  general  charge,  not  sent  up.     Central  R.  R.  vs.  Ooggin, 
689 ;  Central  R.  R.  vs.  Senny  705. 

40.  Former  decision,  though  disapproved,  binds  in  particular  case. 

Saulsburyy  Respess  Jt  Co.  vs.  Iverson  et  al.,  733. 

41.  Divided  in  opinion,  two  justices  presiding,  affirmance  results. 

Aiken  vs.  StaU,  812. 

See  New  Trial,  8. 

PRESCRIPTION. 

1.  No  foundation  for  in  deed  not  describing  land  or  interest  in  it. 

Etowah,  etc.,  Co.  vs.  Parker,  ezV,  61. 

2.  By  possession  for  twenty  years,  extends  only  to  part  in  posses- 

sion.    Ford  vs.   Williams,  lOQ. 

3.  Trustee,  prescription  running  against,  binds  cestui  que  trust. 

Ford  et  al.  vs.  Cook  et  al.,  215.    (See  No.  10  below.) 

4.  Remaindermen,  prescription  not  run  against  till  death  of  life 

tenant.    Ibid. 

5.  Color  of  title  to  boundary  named,  deed  is,  though  conveyance 

is  by  number  of  lot.     Harrison,  exW,  vs.  Aug  FacVy,  447. 

6.  Possession  transferred  by  recognizing  tenant  on  land  as  that  of 

purchaser.     Knorr,  admW,  et  al.  vs.  Raymond  et  af.,  749. 
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7.  Adverse  possession,  where  grantor  acted  as  agent  of  grantee. 

Ibid. 

8.  Possession  construed  to  extend  to  laud  covered  by  deed.    Ibid. 

9.  Adverse  possession  for  seven  years,  under  color  of  title,  good. 

Ibid. 

10.  Trustee,  .title  in,  prescription  good  against,  is  good  against 

minor  usees.    Ibid.    (See  No.  3  above.) 

1 1.  Under  color  of  title  only  runs  from  date  of  color.     Hobby  et  al. 

vs.  Alford  ct  al,  791. 

PRESUMPTIONS. 

1.  Of  negligence  against  railroads.    East  Tenn.,  Va.  A  Oa.  R.  R. 

vs.  Hartley,  5 ;  Oeo.  R.  R.  vs.  Homer,  251 ;  C.  R.  R.  vs.  Sanders, 
513. 

2.  Same :  Rebut  presumption,  what  suflScieut  to.    Ibid. 

3.  Erasure  of  middle  initial  of  grantor  in  deed,  presumed  before 

signing.    Banks  vs.  Lee,  25. 

4.  Award,  under  general  submission,  was  ba8e<l  on  matters  brought 

before  arbitrators.    Sheffield  vs.  Clark,  adm'x,  92. 

5.  Clerk  of  superior  court  did  his  duty  in  transmitting  record. 

Markham  ts,  Ross,  105. 

6.  All  lands  surveyed,  and  grants  intended  to  cover  survey.    Ford 

vs.  Williams,  106. 

7.  Ordinance  will  be  reasonably  construed  by  city.    Bear  den  vs. 

Cify  of  Madison,  184. 

8.  Delivery  of  deed  from  its  record.    Ross,  adm^r,  vs.  Campbell  et 

ah,  309. 

9.  Same,  from  attestation  by  magistrate.    Ibid. 

10.  Same,  from  payment  of  taxes  by  grantor  on  land  as  grantee*s. 

Ibid. 

11.  Acceptance  of  what  is  for  benefit.     Ross,  admW,  vs.  Campbell  (t 

al.,  309. 

12.  None  that  deficit  of  tax  collector  is  all  in  cash.     Fuller  vs.  State, 

409. 

13.  Objection  to  evidence  not  made,  if  none  shown.     Ventress  vs. 

Rosser,  534. 

14.  Array  of  jurors  was  put  upon  accused,  if  contrary  does  not  ap- 

pear.    Ruden  vs,  St"te,  567. 

15.  Of  payment  for  former  service  by  entering  new  service,  not 

charged.    Frintupi  Bro.  <fc  PolUidvs.  James,  683. 
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16.  Of  injury  from  bailiff  sleeping  with  jury,  none.  when.  Kirk  v». 

SiaU,  620. 

17.  That  officer  does  his  duty.    Ibid. 

Id.  Bona  fide  and  without  notice  of  defect,  endorsee  of  note  before 
due  presumed.    Rhodes  vs.  Beall  et  aL,  641. 

19.  Notice  of  adverse  poafiession  preemned  from  consent  to  posses- 
sion.   Pace  V8,  Payne,  670t 

See  Charge  of  CouH,  22,  23,  26. 

PRINCIPAL  AND  AGENT. 

1.  Counter-affidavit  to  warrant  to  dispossess  intruder,  agent  may 

make.    Jackson,  uffent,  vs.  Dickson,  agent,  126. 

2.  Wrong-doers  are  all  principals.    MiUbank  vs.  fVTintman,  136. 

3.  Agent  colluding  with  others  to  defraud  principal,  relief  in  equity. 

McHaU  «8.  Murphy  et  al.,  141. 

4.  Share  in  estate,  agent  of  transferee  of  legatee,  to  collect,  can- 

not appropriate  to  own  claim  against  legatee.    Cunningham 
vs.  Brooks f  145. 

5.  Cashier  of  bank,  contrary  to  rule,  arranging  with  third  party, 

with  notice,  for  indirect  loan  from  bank,  cannot  bind  it.  Sav. 
Bk.  (k  Tra^t  Co,  vs.  Hartridge,  223. 

6.  Notice  and  ratification  by  cashier  making  wrongful  contract 

with  party  who  had  notice,  not  bind  bank.    Ibid. 

7.  Commissions  for  selling  property,  real  estate  agents  when  en- 

titled to.    Doonan  t>^.  Ives  <&  Krouse,  295. 

8.  Beal  estate  agent,  commissions  allowed  for  procuring  purchaser, 

though  trade  consummated  with  owner,  when.    Ibid. 

9.  Real  estate  broker,  placing  lot  on  sale  with,  not  prevent  sale 

by  owner.    Ibid, 

10.  Sale  by  agent  and  joint  owner,  with  minimum  price  fixed, 

fraudulent  combination  with  purchasers  relieved  against  in 
equity.    lUgcs  vs.  Dexter  et  aU,  362. 

11.  Agency  to  negotiate  and  obtain  clear  title,  may  be  in  parol. 

Oellrich  et  al,  vs.  Geo.  Railroad,  389. 

12.  Same :  Power  of  such  agent  to  return  and  have  form  of  papers 

changed.    Ibid. 

13.  Factor  has  discretion  according  to  usage  of  trade,  if  no  instruc- 

tions ;  aliter,  if  instructed.    Hatcher  <fe  Baldwin  vs.  Comer  iS: 
Co.,  418. 

14.  Factor  liable  for  breach  of  instructions.    Ibid. 

15.  Factor  failing  to  sell  as  instructed  by  debtor  who  shipped  to 

him,  debtor  may  recoup.    Ibid. 
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16.  Factors,  custom  of,  in  Savannah  must  yield  to  law.    Ibid, 

17.  Agent  exceeding  authority,  principal  not  bound.    Herder  vs. 

Copelan,  t536. 

18.  Katify  in  part  and  repudiate  in  part,  principal  cannot.    Ibid 

19.  Buy  cotton,  authority  to,  and  draw  with  bill  of  lading  attached, 

frequent  receipts   and   payments   without  bill  of  lading, 
waives.    Ibid. 

20.  Drafts  for  cotton  shipped,  acceptance  of  consignments  and  fre- 

quent pajrment  raised  promise  to  pay.    Ibid, 

21.  Books  of  accounts  between  principal  and  agent  inadmissible 

against  third  party.    Ibid, 

22.  Garnishment  directed  to  a^ent  of  several  companies,  good. 

(Blandford,  J.)  Floumoy  dcEpping  vs.  Rutledge  et  a\,  735. 

See  Evidence f  63 ;  Principal  and  Surety,  1 ;  Master  and  Ser- 
vant, 1,  2. 

PRINCIPAL  AND  SURETY. 

1.  Blanks  in  bond  when  signed,  surety  instructing  sheriff  to  fill 

after  he  left,  is  bound.    Brown  V8,  Colguitt,  govW,  59 

2.  Criminal  recognizance,  sureties  in,  have  until  case  against 

principal  called  at  term  after  sci,  fa,  issued.    Bosrvell  vs,  Col- 
quitt, govW,  63.    (See  No.  6  below.) 

3.  Garnishment,  bond  to  dissolve,  by  husband  and  wife  joinlly, 

deed  of  wife  to  indemnify  surety,  good  as  to  her  liability ; 
aliter,  as  to  husband's.    Beatie  vs.  Calhoun,  ord^y,  C69. 

4.  Specific  and  not  state  general  conclusions,  dofenco  to  scire 

facias  on  criminal  bond  should  be.    Sasser  ct  al.  vs.  McDaniel, 
gov*r,  547. 

5.  Criminal  recognizance,  returnable  merely  to  superior  couit, 

binds,  where  record  shows  of  what  county.    Jbid, 

6.  Criminal  recognizance  right  of  sureties  as  to  producing  princi- 

pal.   Lamb  et  al,  vs.  State,  587.     (See  No.  2  above.) 

7.  Same :  Absence  of  principal  not  make  surety  liable,  if  case  ille- 

gally called.    Ibid, 

8.  Suretyship,  law  of  strictly  construed.    Ibid, 

See  Criminal  Lttw,  38-41. 
PRIVATE  WAYS.     See  Roads  and  Bridges,  2. 
PRIVITY.    See  Negotiable  Instruments,  3 ;  Executions,  7. 
PROCE-S.    See  Judgments,  8. 
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PROMISSORY  NOTES. 

1.  Draft  payable  to  drawer's  order  and  delivered  to  drawees  for 

advancements,  recovery  on  as  a  note  proper,    Lewis  &  Minor 
V8,  Harper f  exW^  564.     (See  De Vaughn  vs.  Haugahook^  809.) 

2.  Payable  in  cotton,  some  paid  after  due,  credit  not  given  at  in- 

creased price  since  note  due.     Clarky  ex^r,  rs.  Minor,  590 

3.  Indorsee  before  duo  presumed  bona  fide  and  without  notice  of 

defects.     Rhodes  vs.  Beall  el  al  ,  641. 

4.  Innocent  indorsee  before  due  not  affected  with  illegality  be- 

tween original  parties,  at  common  law,  except  gaming  and 
usury.    Ibid. 

6.  Illegal  consideration,  to  affect  innocent  purchaser  before  due, 

statute  must  not  only  declare  note  void,  but  make  it  a  crime. 
Ibid, 

0.  Consideration  withdrawing  objections  to  bankrupt's  discharge. 

not  avoid  note  in  hands  of  innocent  purchaser,  before  due. 
Ibid. 

7.  Partner  giving  note  after  firm  dissolved,  binds  other  partners 

when.     Ewing  <fc  Gaines  vs.  Tnppe  cl  al.^  776. 

8.  Married  woman's  note  in  hands  of  bona  fide  purchaser  for  valuo, 

without  notice,  good,  though  in  fact  given  as  security  or  lo 
enable  another  to  raise  money.     Strauss  vs.  Friendj  7'^2. 

9.  Same :  Aliierj  as  to  taker  after  due.     Ibid. 

See  Amendment,  3 ;  Debtor  and  Creditor,  1 ;  Negotiable  Instru- 
ments. 

PUBLIC  POLICY.    See  Year's  Support,  4;  Homestead,  13. 
PURCHASE  MONEY. 

1.  Homestead  subject  for.    Blackwell  vs.  Aiken,  gdn.,  65. 

2.  Keep  land  and  not  pay  purchase  money,  inequitable  to.  Blach- 

well  vs.  Aiken,  gdn.,  55;  Thomason  vs.  Phillips  H  al.,  140. 

3.  Part  payment  of  purchase  money  by  claiinrtnt,  equity  should 

be  set  up,  or  will  not  be  decided.    Parish  et  al.  vs.  McLeod, 
123. 

RAILROADS. 

1.  Presumption  of  negliirence  against.  East  Tenn  ,  Va.  and  Qa. 
R  R.  vs.  Hartley,  5;  C.  R.  R.  vs.  Sanders,  513}  Geo.  R.  R.  vs. 
Carr,  557. 
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2.  Same :  Robut  presumption,  what  sufficient  to.    Ibid. 

8.  Spark  or  cinder  in  traveller's  eye,  expert  may  testify  that  he 
never  heard  of  or  saw  an  accident  from  spark  from  smoke- 
stack before.     Iliggina  vs,  Cherokee  R,  12  ,  149. 

4.  Wealth  of  railroad  irrelevant,  on  suit  for  injury  to  eye.    Ilnd, 

6.  Steep  grade,  w^hcrc  more  sparks  emitte<l  from  engine,  iuimate- 
rial,  where  not  shown  that  injury  was  done  there.     Jbid. 

6.  Free  ride  at  invitation  of  condnctor,  nnd  vohmtarily  sittinjr  on 

flat  car,  only  entitled  to  such  security  as  that  mod.*  of  convey- 
ance reasonably  gave.    Ibid, 

7.  Is  such  person  a  passenger,  in  full  sense  of  term?  Quseref  Ibid. 

8.  Best  safeguards  against  danger  used,  not  liable  for  injury. 

Ibid. 

9.  Jumping  on  and  off  trains,  ordinance  of  city  prohibiting,  con- 

Ktitulionul  and  reasonable.    Bearden  x$.  City  of  Madisort,  184. 

10.  Ejection  of  pafscnger  from  tiain  illegal'v,  exemplary  damages 

for.     Geo*  7i.  A*,  vs.  Homers  251. 

11.  Extraordinary  diligence  required  of  conductor  towards  passen- 

ger.   Ibid. 

12.  Ejection  of  passenger  claiming  to  have  delivered  up  ticket, 

presumption  against  railroad.    /6k/. 

13.  Ejection  illegal  gives  right  of  recovery;  measure  is  for  jury. 

Ibid. 

14.  Good  or  bad  faith  of  conductor  affects  measure  of  recovery. 

Ibid. 

16.  Capacity  to  labor,  diminution  with  ajre,  how  determined  on 
suit  for  homicide.     Gro.  R.  R.  in  Pitimnn,  325. 

16.  Full  value  of  life  cf  husband  killed,  how  determined.     Ibid. 

17.  Negligence,  what  will  defeat  recovery  and  what  only  diminish. 

Ibid. 

18.  Frightening  horse  with  whistle,  causing  injury,  recovery  tor, 

when.     Geo.  R.  R.  vs.  Thomas,  350;  Oto.  R.  R.  vs.  Carr,  657. 

19.  Blow-posts,  want  of,  as  affecting  negligence.     Und. 

20.  Round  trip  ticket  to  be  signed  at  terminal  point,  not  good  un- 

less signed,  and  passenger  may  be  ejected.     Moses  vs.  E.  T.j 
Va.andGa.R.R.,SbQ. 

21.  Same :  First  road  not  objecting  to  ticket,  not  prevent  next  road 

from  doing  so.     Ibid. 

22.  Same:  Detaching  coupon  before  refusing  ticket,  not  make  it 

good.     Jbid. 

23.  Pond  caused  by  railroad,  producing  sickness,  tenant  on  land 

may  recover.     Central  R.  R.  vs.  English^  366. 
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24.  Same :  Renting  after  pond  made  not  prevent  recovery.    Ibid. 

25.  Sa  lie :  Avoid  injury ;  power  to,  not  prevent  recovery.    Ibid. 

26.  Destruction  of  oil  painting,  mere  borrower  cannot  recover  for. 

LockhaH  vs.  W.  d:  A.  R.  R  ,  472. 

27.  Same :  Owner  may  recover.    Ibid. 

28.  Bailee  may  sue  for  interference  with  special  property,  and 

owner  for  interference  with  general  property.    Ibid. 

29.  Title  of  shipper,  carrier  cannot  dispute.    Ibid, 

30   Employ6  injured  without  fault,  whether  in  running  trains  or 

not,  company  liable.     Geo,  R.  H,  t«.  Ivey,  499. 
81.  Employ 6  and  stranger,  right  to  recover  compared.    Ibid, 

32.  Employ^  of  railroad,  statutes  regulating,  are  not  special  and 

unconstitutional.    Ihtd. 

33.  Outer  track  of  curve  too  low,  evidence  of  negligence.    C.  M.  R, 

vs.  Sanders,  613. 

34.  Baggage  checked  through,  by  passenger  with  coupon  ticket, 

last  road  of  line  liable  for  loss.    Sas.,  Fla.  &  W.  Rwy.  vs. 
Mclntoshy  532 
85.  Noises,  right  to  make  such  as  necessary ;  aliUr,  if  unnecessary 
and  causing  injury.     Geo,  Railroad  vs.  Oarr,  557. 

36.  Whistle  must  not  be  blown,  but  bell  rung,  in  towns  and  cities. 

Ibid. 

37.  Whistle  blown  in  city,  causing  injury,  liable  for.    Ibid. 

38.  Homicide  in  another  state,  on  line  owned  by  railroad  of  this 

state,  actionable  here.    Central.  R,  R.  et  al.  vs,  Swint,  651. 

39.  Party  to  suit  for  homicide  in^  foreign  state,  who  is  proper.  Ibid. 

40.  Jerking  of  train,  throwing  person  from  car,  negligence  left  to 

jury.     Central  R.  R,  vs,  Coggin^  689. 

41.  Management  of  train,  whether  by  railroad  or  telegraph  com- 

papy,  ^Seqt.    Ibid, 

42.  Cause  of  jerk,  opinion  as  to  admissible.    Ibid. 

43-  Negligence  or  diligence  should  be  left  to  jury.     Ibid. 

44.  Opinion  as  to  cause  of  leaving  track,  when  admitted.    Central 

R.  R.  vs.  Senn,  705. 

45.  Jurors,  brother-in-law  and  son-in-law  of  stockholders  incom- 

petent, in  damage  suit  against  road.    Geo.  R.R.vs.  Cole  et  ux. , 
713. 

46.  8ame:  Lease  of  road  and  lessee  agreeing  to  pay  damages,  makee 

no  difference.    Ibid. 

47.  Agent's  pass,  that  injured  party  was  riding  on,  shown  by  pa- 

rol.   Hendersaik  vs.  Central  RaUroad,  718. 
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4S.  Hole  or  well  on  right-of-way,  no  recovery  for  falling  into,  when. 
Ibid. 

49.  Live  stock,  liability  of  carrier  as  to,  in  absence  cf  special  con- 
tract.    Central  Bail  oad  vs.  Bryant^  722. 

60.  Limit  liability  by  notice  or  entries  on  receipts  or  tickets,  ^ar- 
rier  cannot.    Ibid, 

51.  Special  contract  as  to  live  stock,  liability  limited  by,  except  for 
negligence.    Ibid. 

62.  Conplcr  may  act  on  presnmption  that  cars  will  not  bo  started 

contrary  to  rule.    Central  Railroad  ts.  Harrison,  744. 

63.  Coupler's  hand  crashed,  what  sufficient  evidence  to  warrant 

recovery.    Richmond  ct  D.  Railroad  vs.  Green,  814. 

See  Criminal  Law,  7 ;  Charters,  4 ;  Parent  and  Child.  2. 
RAPE.    See  Criminal  Law,  25. 
REAL  ESTATE  AGENTS.    See  Principal  and  Agent,  7-9. 

RECEIVER. 

1.  Pending  ejectment  against  bona  fide  purchaser  ot  land,  no  re- 

ceiver.    Whitworthvs.  Wofford,  adm'r,  269. 

2.  For  excess  of  property,  where  homestead  applied  for.    Lctn^ 

drum  el  ux.  vs.  Chambwlin,  Boynton  4:  Co.  et  al.,  727. 

See  Injunction. 
RECORD.    See  Notice,  «,  9-10 ;  WMh  and  Phrases,  16. 
RECOUPMENT.    Bee  Set-off ;  Banks j  3;  Principal  and  Agent,  15. 
REMAINDERS.    See  Estates,  1,2,5;  Landlord  and  Tenant,  8. 
REMOVAL  OF  CAUSES.    See  United  States  Courts,  1. 
RENEWAL  OF  ACTIONS.    See  Li§nitations,  StatuU  of,  7. 
RES  ADJUDICATA. 

1.  By  former  ruling  of  Supreme  Court.    Shelton  et  al.  ffs.  EUis  et 

al,  138;  Henderson  vs.  Central  Railroad,  718;  Saulsburt/f 
Respess  de  Co,  vs.  Iverson  et  al,  738;  Knorr,  adm'r,  et  al  vs. 
Raymond  et  aL,  749. 

2.  Dismissal  of  case,  wh^  a  ground  of.    Brower  vs.  Cothran,  next 

friend,  et  ai.,  147. 
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8.  Judgment  in  one  of  several  suits  by  discharged  employ^,  vnth 
same  defence,  controls  others.     Kennedy  vs.  McCarthy ^  347. 

4.  Same:  Reason  of  justice  for  rendering  first  judgment  not  alter 
effect.     Ibid, 

6,  Motion  to  dismiss  motion  for  new  trial  refused  and  not  ox- 
cei»ted  to,  is  res  adjudicata,     Obear  exW,  vs.  Gr«y,45o, 

RES  GESTiE.     See  Evidence,  5,  54,  G9. 

EEVERSIOX.     See  Homestead,  10-11 ;  Streets  and  Sideivalks,  3 ;  Hus- 
band and  Wife,  24. 

ROADS  AND  BRIDGES. 

1.  Malicious  mischief,  destroying  crops  maliciously  by  running 

road  over  planted  land,  is.    Harris  vs.  State,  41. 

2.  Obstructions  in  private  way,  on  proceeding  to  remove,  onlinary 

has  discretion  on  disputed  facts.     Franklin  vs.  WeMey,  145. 

3.  Overseer  must  obey  commissioners;  they  decide  emergency 

for  working  on  abtitment  of  bridge.  English  vs.  Batton  et  uL, 
road  cow 7n*rSy  146. 

4.  Same :  Fine  for  failure.     Ildd. 

6.  Turnpike  not  kept  in  repair,  who  may  sue  for.  Habersham,  etc., 
Co.  vs.  Taylor  el  at.,  comm'rs,  552. 

6.  Same:  Venue  of  suit  is  where.    Ibid. 

7.  Turnpike  not  kept  in  repair,  penalty  in  charter  controls.    Ibid. 

8.  Ditch  cut  by  roadside,  action  for  injury  in,  amendment  for  tear- 

ing up  plank  crossing,  bad.  Skidaway,  etc.,  Co.  vs.  0*Brien. 
655. 

;See  Municipal  Corporations,  2 ;  Railroads,  18,  19. 
SAi.Kfl. 

1.  Cotton  weighed  and  price  agreed  on,  to  remain  in  warehouse 

during  nijjht  and  be  pcud  for  and  turned  out  for  shipment 
next  morning,  title  did  not  pass.  Otinn  vs.  Knvop,  Frierichs 
(t  Co.,  611. 

2.  Same :  Burned  during  night,  loss  on  vendor.    Ibid. 

3.  Substantial  sale,  and  title  passed,  under  facts  of  this  case 

Grice  d:  Ryan  vs.  Hn skins ,  700. 

4.  Of  personalty,  writing  not  necessary  to  pass  title ;  sale  and  de- 

livery sufficient.    Ibid. 
6.  Delivery,  what  is  substantial.    Ibid. 
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terfff4n.t  vs.  OaUaway^  ex'r^  7dQ« 

7.  Trast^property^poww  to  order  B^leol^McbambarB*    5ofii«^t^» 

JEU^^i  <k  Ca.  vs.  Iverson  fit  oL,  IdSk 

See  Principal  and  Agent,  10 ;  C<mtraetSf  2Q: 
BGHpQLS.    See  Municipal  CprpmtoiiwM^  Id* 

SERVICE. 

1.  On  hotel  company's  agent ''  at  the  hotel/*  sufficient.    iO.  Airy 

HoUl  Cb.  vs.  Robt.  Mitchell  F.Oq^  ,94« 

2.  Denial  of,  by  illegalityi  what  insufficient.    Ibid. 

&  Of'ganiishmenti  justice  aasmet'iBake.    Mas9eng<Ue  vs.  McQiniy^ 
120. 

See  Judgments^  8. 

sBM^ra*^ 

1..  Tort  in  giving  overdose  of  medicine  not  set-off  against  physi- 
cian's bill  for  other  services.    MpKleroy  vsi  Stewslly  667. 

2.  Overdose  of  ipecac,  plea  of  set-off  on  account  of,  what  insni- 

flcient.    Ibid. 

3.  Befx>upipi0nt  mny  bepl^ed to  pb^yslpiiui's  spit;  nptsfitr^ffof 

injury.    Ibid. 

SmnBAOQupme^^  Bankh  ^ 
SEi3«rp»p...  8tieMMni0paC9rpora^m.  14-; 
SHERIFF. 

1.,  Bidd^  faUingvto  pi^^  re-sale^  or  aetiqnliy  sheriff.^    OitreUm  «•• 
Wright4ial.,  S, 

2.  Dj^mtictinrdif^  or.ex«eediag.««fthoriiliy  in maldiig  agnioaiettt 
as  to  sale,  rule  or  suit  against.,   i^.. 

8.  Bidder  recognised  as  agent  of  others»  action  against  them. 

im-* 

4.  Agreement  to  allow  property )>id.in^aQ4  held  undeY>ce4dtaiiL> 

terms,  effect  of.    Ibid. 

6.  I^|ii|iil>oleyy^ni)r<^erly  p^iiited  oaVdmmwf^^for*    Tkmnpr 
son  vs.  Mitchell,  exW,  127% 

6.  Df^nupd^ia^ure  to  n)a,k%  b^orelor^d^osiiii^^f  Uai,>^  d9f$t^^ 

to  officer.    Gladden,  sh'ff,  vs.  CaUii  22^: 
v  78-67 
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7.  Irregular  process,  no  defence  for  failure  to  make  money.  Ibid. 

8.  Injunction  preventing  sale,  no  defence  to  sheriff,  where  he  per- 

mitted property  to  go  out  of  his  possession.    Ibid. 

9.  On  rule  against  sheriff,  not  necessary  to  put  in  entire  record  of 

case.    Ibid. 

10.  6k>od  faith  no  defence  for  failure  to  make  money.    Ibid, 

11.  Good  faith  or  collusion  in  receiving  illegality,  effect  on  liability. 

Spring,  sheriff,  vs,  Morgan,  806. 

SLANDER.    See  Toris,  4. 
SPECIFIC  PERFORMANCE. 

1.  Of  bid  at  sheriff's  sal0  not  compelled  by  creditors  expecting  to 
share  in  fund.    Cureton  vs,  Wright  et  al.^  8. 

:STATE. 

1.  Laws  do  not  bind,  unless  plainly  so  intended.    Lingo ,,marthal, 
vt.  Harris^  28. 

See  Tax,  9. 
STATUTE  OF  FRAUDS. 

1.  Memorandum  of  contract,  what  sufficient  to  bind.    North  ds 

Co.  vs.  Mendel  <lEr  Bro.,  400. 

2.  Separate  writings,  some  signed  and  others  not,  when  sufficient 

memorandum.    Ibid. 

3.  Entry  in  book  incomplete  and  unintelligible,  not  caffident. 

Ibid. 

4.  Exceptions  to  statute  not  extended  by  construction.    Ibid. 

5.  Promise  to  ''see  the  debt  paid,"  if  credit  allowed,  is  original, 

not  x:ollateral  promise.    Baldwin  vs.  HierSf  739. 
•6.  Same:  Guarantor,  suit  against  promisor  as,  in  justice  court, 
not  alter  liability.    Ibid. 

STATUTE  OF  LIMITATIONS.    See  Limitations,  Statute  of. 

STOCK  AND  STOCKHOLDERS. 

1.  UUra  vires,  subscription  beyond  charter  limit  is,  and  not  bind* 

ing.    Clark,  ass^ee,  vs.  Turner  et  al,,  I. 

2,  Inducing  insurance  on  faith  of  subscription  beyond  charter 

limit,  action  for.    Ibid. 
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8.  Mortgage)!. /a.  against  stock,  not  levied  on  lands  of  company. 
Lyle  V9,  Clanton,  141. 

4.  Sabscription  on  its  face  a  complete  contract,  other  conditions 

not  shown  by  parol.    Hendrix  vs.  Academy  of  Mu$tc,  437. 

5.  Same:  Aliter,  where  subscription  is  not  complete  contract. 

Ibid. 

0.  Sabscription  with  reference  to  certain  capital,  not  recovered 

till  whole  capital  subscribed  for,  unless  by  express  agree- 
ment or  waiver.    Ibid. 
7.  Subscriptions  released  reducing  capital,  other  subscriptions 
cannot  be  enforced.    Ibid. 
See  Corporations;  Attachment^  6. 

8TKEET  RAILROADS.    See  Municipal  CtyrporoHons,  7. 

STREETS  AND  SIDEWALKS. 

1.  Dedication,  presumption  of,  from  selling  by  plat  containing 

streets.    Harrison,  exW,  vs.  Augueta  FacVy,  447. 

2.  Abandoned,  not  recovered  by  original  owner.    Ibid. 

3.  Abandoned,  or  diverted,  title  prima  facie  in  adjoining  lot  owners. 

Ibid. 

4.  Not  lighted,  city  not  liable,  except  when.    Gaskins  vs.  City  of 

Atlanta,  746. 

See  Municipal  Corporations,  2,  7 ;  Railroads,  36,  87 ;  Boads 
and  Bridges. 

SUBROGATION.    See  Vendor  and  Purchaser,  8 ;  HomesUad,  10 ;  At- 
tachments, 12. 

TAX. 

1.  Claims  under  tax  ft.  fa.  ^  none  in  forma  pauperis.    Lingo,  mar- 

sJial,  vs.  Harris,  28. 

2.  Special  tax  on  liquor  dealers  constitntiona].  Brown  vs.  State,  38. 

3.  Wild  land,  comptroller  could  only  issue  tax>f./a.  against,  un- 

der act  of  1874.    Hutchins  vs.  Tenant,  95. 

4.  Same :  Improved  land  sold,  title  void.    Ibid. 

5.  Municipal  tax  receiver  levying  tax  on  defaulter  from  assessment 

of  realty  and  return  to  county  tax  receiver,  good.    Dobbins 
vs.  Mayor,  etc.,  of  CartersviUe  et  al.,  137. 

6.  Assessors,  no  record  of  appointment,  not  make  bad.    Ibid. 
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7.  Collector  nsing  lands  to  speculate  in  jury  scrip,  baying  at  a 

diflcoant  and  paidsing'on  conntf  in  lieu  of  money,  go^fcy  of 
embezzlement.    Fuller  vs.  State^  4€6. 

8.  Collector  delaying  to  collect  is  not  embezzlement.    Ibid. 

9.  Jnry  scrip,  coanty  taxes  may  be  paid  in.    Ibid. 

10.  Collector's  bond  not  given  in  time,  t&kes  place  of  statutory ' 
bond,  and  subject  to  remedies.    Co.  of  Fulton  v$.  Clarke,  665. 

TELEGRAPH  COMPANIES. 

1.  Telegram  delivered  admissible,  without  original,  in  suit  for 

delay.     W.  V,  Ttl  Co.  vs.  Fatman,  286.  " 

2.  Delay  in  delivering  message,  measure  of  damages.    Ibid. 

3.  Telegraph  companies  and  common  carriers  compared.    Ibid. 

4.  Notice  of  importai^ce  of  delivering  message,  what  is.    Ibid. 

5.  Cipher  dispatch  must  be  delivered  in  reasonable  time.    Ibid. 

6.  Reasonable  time  for  delivery,  what  is.    IbidJ        -  - 

7.  Correct  transmission,  bound  to  make,  and  liable  for  failure. 

*  W.  U.  Tel  Co.  V8.  Cohen,  622, 

8.  Non-transmission,  what  will  excuse.    Ibid. 
TITLE. 

1.  Title  papers  wrongfully  obtained,  restored  in  equity.    McHale 

v$.  Murphjf  et  dC.f^liil. 

2.  Trust  for  colored  person  in  Augusta,  in  1854,  void.    BeoUy  et 

al.  *».  Benlim.  <i:'4?,  187.         '       '  ■         '   *^         ^        ' 
8.  Of  street  is  in  public,  by  dedication.    Harrison,  exV,  vs.  Aug. 
Facty.,  447.^ 

4.  Street  abandoned,  title  is  in  adjoining  lot  owners.    Ibid^ 

5.  Borrower  has  none.    Lockhart  vs.  W.  dt.  A.  R.  li.,  472. 

6.  Sale  of  cotton,  what  not  sufficient  consummation  to  pass  tiUe. 

Qunn  vs.  Knoop,  Freirichs  A  Co.,  510. 

7.  Defelisible  title  in  vended  6nconditlou,  not  subject  to  jadgment 

against  vendor.    HaU  &  Ruckel  vs.  Ldr&y iW7.  * '      ' 

8.  Eeservefdln  veindor.  title,  dubj^l  to  fteit  ligainst  him,  except 

when;   Md.       •'    '•  ■  ^'-"    "-'"'    *  •'•••^  '  ^''  ^' 

See  Estates;  Deeds;  3, 18 ;  Negotiable  ln9trumentSf  3 ;  Husband 
and  Wife,  17-fft'      '     "     '  ••    " 

TORTS. 

1.  Married  woman  may  recover  in  own  name  for  tort  to  hm  per- 
Wh.    0UydfAflkfl^tfs:mrsty,^9.~'^  *      '''  '    ' 
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2.  Jostification,  what  is  sufficient  plea  of.     Venireag  ««.  Rogser, 

684.  . 

3.  Jostification,  what  mast  be  proved,  under  plea  of.    Ibid. 

4.  "Kot  indebted  "  is  not  general  issue.    IbicL 

5.  Several  defendants,  jury  fixes  status  as  to  damages.    Manning 

vs.  Mitchell  et  al,  660. 

See  Ma$ter  and  Servant,  1-2 ;  Trespass;  Malicious  Prosecution. 

TRESPASS. 

1.  Enjoined,  if  party  insolvent.    Ford  vs,  WiUiams,  106. 

TROVER. 

1.  Temporary  administrator,  property  taken  from  possession  of, 

may  sue,  though  permanent  administrator  appointed.  Whee- 
lu8  vs.  Long,  admW,  110. 

2.  Same:  Action  is  by  individual,  though  described  ''as  tempo- 

rary administrator."    Ibid, 

TRUSTS  AND  TRUSTEES. 

1.  Equity  has  jurisdiction  over.    McHale  vs.  Murphy  et  at.,  141. 

2.  Wife's  debts  may  subject  her  life  use  in  trust  estate.     West- 

brook  vs.  Harrold,  Johnson  ds  Co.,  143. 

3.  Same :  Subjected  at  common  law,  under  proper  pleadings.  Ibid. 

4.  To  pay  debts,  with  remainder  to  child,  no  recovery  by  latter 

until  payment.     While  et  al.  vs.  Cook,  164. 

5.  Books  of  trustee  admissible,  where  both  parties  claim  under 

him.    Ibid. 

6.  Purchaser  without  notice,  from  purchaser  under  trustee,  takes 

title,  though  latter  not  in  actual  possession.    Ibid. 

7.  Application  of  proceeds  of  sale,  purchaser  not  bound  to  see  to. 

Ibid. 

8.  Colored  person  in  Augusta,  in  1854,  trust  for  void.    Beatty  et 

al.  vs.  Benton,  ex*x,  187. 

9.  Same :  Divided  and  held  by  wife  and  daughter  of  usee  after 

emancipation,  equity  in  holders.    Ibid. 

10.  Follow  trust  fund,  object  of  this  bill  was  to.    Jordan  et  al.  vs. 

Gaulden,  next  friend,  191. 

11.  Ejectment  by  life  usee,  as  to  whom  trust  executed.   Qlover  et  al. 

vs.  Stamps  et  al.,  209.    (See  No.  15  below.) 

12.  Ejectment  by  cestui  que  trust  entitled  to  possession.    Ibid. 
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13.  Trust  for  life  usee  and  for  children  after  her  death,  under  will 

in  this  case.    Ford  ei  al  vs.  Cook  ei  al.^  215. 

14.  Same :  Trustees  hothfor  life  usee  and  remaindermen  and  trust 

executory.    Ibid, 

15.  Ejectment,  trustee  proper  party  to  bring.    Ford  et  al,  vs.  Cook 

ei  al,  215.    (8e  No.  11  above.) 

16.  Prescription  against  trustee  is  good  against  cestui  que  trust. 

Ibid.    (See  No.  26  below. ) 

17.  Laborer's  lien,  foreclosure  against  trust  estate.    Ricks  vs.  Red- 

wine,  273. 

18.  Wife's  separate  funds  invested  in  land  and  title  taken  in  hus- 

band's name,  trust  fixed  in  equity.    Sasser  vs.  Sasser,  275. 

19.  Soundness  of  mind  of  usee,  on  question  of  whether  trust  ex- 

ecuted, evidence  to  show  permanent  unsoundness  ten  years 
previous,  admissible.    Obear,  cx'r,  vs,  Oray,  456. 

20.  Mere  weakness  of  mind,  without  fraud,  charge  as  to,  inapplica- 

ble.   Ibid, 

21.  Unsoundness,  issue  as  to,  best  not  tried  apart  from  rest  of  case. 

IHd. 

22.  Married  woman's  use  for  life  subjected  in  equity  to  judgmen 

against  her.     Wingfield,  trustee^  et  al,  vs.  Rhea^  cshr.,  477. 

23.  Limitations,  statute  not  run  in  favor  of  trustee  until  adverse 

possession  with  knowledge  of  usee.    Pace  vs.  Payne,  670. 

24.  Mortgage,  whether  authority  to  allow,  at  chambers.   SauUbury, 

Respess  dc  Co.  vs,  Iverson  et  aL,  733. 

25.  Admissions  of  trustee  against  title,  pending  management  of 

trust,  admitted  against  beneficiaries.    Knorr,  adrnW,  et  al.  vs, 
Raymond  et  al.,  749. 

26.  Barred  by  statute  of  limitations,  usees  are,  if  title  is  in  trustee, 

and  he  is  barred.    Ibid.    (See  No.  16  above. > 

27.  Decree  binding  trustee  binds  usee.    Ibid, 

28.  Executed  and  executory,  meaning  of,  and  how  determined. 

Ibid, 

29.  Prescription,  individual  deed  of  trustee  is  basis  for,  against  him 

as  trustee.    Ibid. 

30.  Notice  of  trust  to  buyer,  what  expressions  in  deeds  do  not  give. 

Ibid. 

31.  Individual  deed  not  estop  from  suing  for  land  as  trustee.  Ibid. 

32.  Subject  trust  estate  for  goods  furnished,  what  must  appear,  to. 

Jackson,  trustee^  vs  Poole  ds  Hunt^  801. 


See  Witness,  6. 
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TURNPIKE.    See  Roads  and  Bridget,  5-7. 
ULTEA  VIRES.    See  CorporaUoru^  1-3. 
UNITED  STATES  COURT. 

1.  Removal  of  caii<^  attempted,  bat  no  jurisdiction  attaching, 

bond  forfeited  in  state  court.    Hunter  et  aL  vs.  Colquitt^  gov- 
ernor^ 44. 

2.  AliUr,  if  jurisdiction  of  U.  8.  Court  attached.    iWd. 

USURY.    See  Promissory  NoUs,  4. 

VENDOR  AND  PURCHASER, 

1.  Failure  to  pay  installments  by  purcnaser,  re-entry  and  sale  by 

-  vendor,  purchaser  may  recover  amount  paid,  less  expenses. 
Gray  &  Co,  vs.  McDaniel,  113* 

2.  Same :  Expenses  stated  in  lump  and  apparently  as  opinion, 

rejected.    Ibid. 

3.  Subrogated  to  vendor,  party  furnishing  money  to  clear  off  en- 

cumbrances, and  taldng  deed  to  secure  it,  is.    OtUrich  et  al, 
vs.  Geo.  R.  R.y  889. 

4.  Defeasible  title  in  vendee,  to  revert  on  breach  of  condition,  not 

subject  to  junior  lien  against  vendor.    Hall  ds  Ruckel  vs.  La- 
reyt  697. 

5.  Title  retained  by  vendor  subject,  except  when.    Ibid. 

See  Principal  and  Agent,  7-9. 

VENUE. 

1.  Not  shown  in  criminal  case,  verdict  of  guilty  is  contrary  to  law. 

Cloud  vs.  StaU,  126. 

2.  Turnpike  not  kept  in  repair,  venue  of  suit  against,  what  is. 

Habersham,  etc.,  Co.  vs.  Taylor  et  al.,  commWs,  552. 
8.  BHl  for  specific  performance,  venue  in  county  where  one  of  de- 
fendants reside.     Wactor  vs.  Saulsbury,  Respess  &  Co,f  8Jl. 

VERDICT, 

1.  Contrary  to  evidence  in  these  cases.    Banks  vs.  Lee,  25 ;  Hitch 

vs.  Robinson,  140 ;  Ross,  admW,  vs.  Campbell  et  al.,  310 ;  Crock- 
ett vs.  Crockett,  647;  Jackson,  trustee,  vs.  Pool  <k  Hunt,  801. 

2.  Reasonable  intendment  given,  and  not  avoided  except  fmin 

necessity.    Blackwellvs.  Aiken,  gdn.,  55;  Moseley  vs.  Evans 
etalf  129. 
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3.  Two  convictions  for  BftiBOOiffBEiiBetovewei^it.    Smith  V9.  Simk, 

,  79. 

4.  Copy  of  will,  issne  being  whether  paper  Wfts,  "findiBg  tbest  Qkete 

was  not  enough  evidence  to  authorize  establishing  copy, 
sufficient.    Motley  vs,  Evans  et  hi,,  li9, 

5.  8ufficiontly  covers  issue  in  this  case.    Smith  vs.  Wellborn,  131. 

6.  Supported  by  the  evidence  in  these  cases.    Brewer  vs,  TaU  *fc 

Oliver  etaL;  Garner  vs.  Smith  et  tuc,,  147  5  Richmond  de  D. 
R,  R.  vs.  Green,  »14. 

7.  Moulded  to  fix  equitable  rights.     OeUrich  et  al,  vs,  Geo,  R,  R,, 

389. 

8.  Part  of  recovery  written  off,  or  new  trial  granted,  right  of 

judge  to  require.  Eaves  <!•  Collins  i;8.  Cherokee  Iron  Co,,  45i. 

9.  Demondf  din  these  cades.    W,  U.  Tel  Co.  vs.  Cohen,  622;  Hen- 

dricks vs.  State,  %11 ;  Ewing  d:  Gaines  vs,  Trippe  et  al.,  776. 

10.  Conflicting  pleas,  general  verdict  for  defendant  returned,  ob- 

jection should  be  made  at  time.    Semble,     Veniress  rs,  Rosser, 
534. 

11.  General  verdict  for  defendant  good,  ^here  only  one  legal  plea. 

Hid. 

12.  Juror  cannot  impeach.     Fisher  vs.  State,  595. 

13.  Direct  verdict,  court  should  not.    Manning  vs,  MiteheUet  al., 

6tl0 ;  Hobby  et  al.  vs.  Alford  H  ai.,  791. 

14.  '^  aine :  When  direction  not  require  new  trial.    Ibid. 

15.  Jurors  disqualified,  vei'dict  set  aside,  though  right.     Geo,  Rail- 

road vs.  Cole  et  ux.,  713. 

16.  Two  verdicts  for  same  amount  of  damages,  weight  of.     Cleve- 

land vs.  Central  Railroad,  793. 

WAGES.     See  Garnishment,  10-13* 

WAIVER.    See  Railroads,  21-^22:  Contracts,  11. 

1.  Is  for  jut-y.    Hendrix  vs.  Academy  of  Mnsie,  437. 

2.  Frequent  receipts  of  cotton  arid  payment  of  drafts  without  bills 

of  lading,  waives  bills.    Mercier  vs.  Copeland,  636. 

3.  Drunkenness  of  physician  waived  as  defence  by  dubsequent 

employment.    McKleroy  vs,  Sewell,  657. 

4.  Juror's  disqualification  known  and  consent  for  him  to  act^ 

waives  objection.    Geo,  R.  R*  vs.  Cole  et  vx.,  713. 
6.  Irregularity  in  summons  or  service  of  gamishmeBt  waived  by 
answer  of  indebted  and  tendet  of  motiey.    Floumoy  <k  Ep- 
ping  vs,  Rutledge  et  al.,  735. 
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Warrant,    see  Criminal  Lauf^  39-40. 
WATER  COURSES. 

1.  Navigable  stream,  what  is.    CTiarleston  and  Sav.  Rwy,  vs.  John- 

son et  aZ,,  306. 

2.  Obatructing  navigable  stream  enjoined.    Ibid. 

WILLS. 

1 .  Deed  and  will ,  test  for  distinguishing  between.    Ward  vs.  Camp- 

hen,  adrhWf  d7. 

2.  Paper  construed  to  be  will  in  this  case.    Ibid, 

3.  Deed,  parol  evidence  not  admitted  to  show  that  will  was  in- 

tended to  be.    Ibid. 

4.  Verdict  on  issue  of  establishing  copy  of  lost  will,  what  suffi- 

cient.   Moseley  vs.  Evans  et  aL,  129. 

5.  Construed.    Nelson  et  al.  vs.  Nelson  el  aL,  183;  Ford  et  al.  vs. 

Cook  et  aZ.,  215 ;  Guerard  et  al.  vs.  Ouerard  et  cU.,  606 ;  Knorr, 
admWf  et  al.  vs.  Raymond  el  al.,  749. 

6.  Not  admitted  in  evidence,  unless  probated.    New  et  nl,  vs. 

NichoU,  143. 

7.  Intention  as  to  use  of  words  "own  right  heirs,"  surrounding 

facts  and  law  of  state  of  residence  of  testator  shown.     Gtier- 
ard  etal.  vs  Ouerard  et  al.,  506. 

8.  Construed  by  law  at  time  of  making.    Kncrr,  admW,  et  al,  vs. 

Raymond  et  oL^  749. 

See  Estates. 
WITNESS. 

1.  Impeach  wife  by  husband's  offer  to  compromise  prosecution, 

cannot.    Howard  vs.  State,  83. 

2.  Credibility,  on  question  of,  manner  of  testifying,  interest  or 

bias,  and  character  for  veracity,  known  to  jury,  considered. 
Ibid. 

3.  Leading  questions,  allowing,  is  in  discretion  of  judge.    Farkas 

vs,  Stewart,  90. 

4.  Death  of  defendant  in  fi.  fa.  not  prevent  third  patties  from  tes- 

tifjdng  to  trade  with  him,  on  trial  of  claim  case.     Woodruff 
vs,  Wilkinson  dc  Hatcher,  115. 

5.  Dead,  trustee  under  whom  both  parties  claim,  being,  grantee 
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under  could  testify  as  to  contents  of  lost  deed.     White  et  of. 
V8.  Cook,  164.    (See  No.  14  below.) 

6.  Impeachment,  when  proper  to  charge  as  to.    Ibid. 

7.  Impeachment,  record  of  conviction  of  larceny  admissible  for. 

Geo.  li.  R.  V8.  Homer,  251. 

8.  Impeachment,  contradictory  statements  admissible  for.    Rogen 

V8.  Truett,  adm'r,  386. 

9.  Accomplice,  corroboration  of,  is  for  jury.    Bell  vs.  State,  572. 

10.  Experts  in  trade,  technical  terms  explained  by.    Feaihertton, 

trustee f  vs.  Rounsaville  A  Bro.,  617. 

11.  Experts  in  medicine,  as  toskillfulness  of  treatment.    McKleroy 

vs.  SeweU,  657. 

12.  Experts  and  non-experts,  opinions  when  admissible.    Central 

R.  R.  vs.  Coggin,  689 ;  Central  R.  R.  vs.  Senn,  706. 

13.  Impeachment  by  former  statements,  what  foundation  sufficient 

Wilkerson  vs.  StaU,  799. 

14.  Dead,  grantee  in  deed  under  whom  plaintiff  claimed,  being, 

defendant  incompetent  to  show  deed  was  not  delivered. 
Niles  vs.  Groover,  808.    (See  Nos.  4  and  5  above.) 

WORDS  AND  PHRASES. 

1.  That  is  certain  which  may  be  made  certain.   Sheffield  vs.  Clark, 

adm'x,  92» 

2.  Costs  defined.    Markham  vs.  Ross,  105. 

3.  Debt  and  right  of  action  for  tort  distinguished.    Alley  vs.  Hoi- 

comb,  109. 

4.  Descriptio  personx.     Whulus  vs.  Long,  adm*r,  110. 

5.  "  Annexed,"  affidavit  written  on  back  of  mortgage  is.    LiUy, 

agt.,  vs.  Willis,  139. 

6.  "  Bodily  heirs,"  when  equivalent  to  children.    Ford  et  al.  vs. 

Cook  et  al.y  215. 

7.  ''Criminal  negligence"  of  master,  rendering  liable  for  homi- 

cide of  servant.    Rankin  vs.  Merchants,  etc.,  Co.,  229. 

8.  "Laborer,"  who  is  entitled  to  lien.     Hinton  vs.  Goode  <fc 

Crumbley,  233 ;  Ricks  vs.  Redwine,  273. 

9.  "  Legal  title  to  the  possession  "  equivalent  to  right  of  posses- 

sion.   PraXt  vs.  Fountain,  261. 

10.  Navigable  stream,  what  is.     Charleston  and  Sav.  Rwy.  vs.  John" 

son  et  oZ.,  306. 

11.  Journeyman  mechanics  and  day  laborers,  who  are.    Kyle  dt 

Co.  vs.  Montgomery  et  al.,  337. 
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12.  "  As  shown  by  the  evidence,"  meaning  "  if  shown,"  etc.    Qeo. 

R.  R.  v$.  Thomas,  850. 

13.  ''Political  powers,"  in  deciding  election.    Skrine  et  al,  vs. 

Jackson  et  aZ.,  377. 

14.  Indorsement  "  for  collection."    Central  R.  R.  vs.  First  Nat. 

Bk.,  etc.,  383. 

15.  "  Own  right  heirs,"  in  will,  meaning  how  determined.     Ouer- 

ard  et  al.  vs.  Guerard  et  al.,  506. 

16.  ''The  record,"  case  agreed  to  be  tried  on  inspection,  meaning 

of.    Sasser  et  al.  vs.  McDaniel,  govW,  547. 

17.  Jastice  of  the  peace,  ignorance  and  dignity  of.    Bendheim  Bros. 

ds  Co.  vs.  Baldwin,  594. 

18.  **  Fully  cured"  meat,  meaning  shown  by  experts.    Featherston, 

trustee,  vs.  Rounsaville  &  Bro.,  617. 

19.  "Void,"  when  not  affecting  ^na  ^(ftf  purchaser.    Rhodes  vs. 

Bealletal,  641. 

20.  "Beyond  reasonable  doubt,"  inapplicable  to  civil  case.  Crocb- 

eit  vs.  Crockett^  647. 

21.  "  Distribution  of  legal  heirs."    Sasser  vs.  Mc  Williams,  678. 

22.  "Or  otherwise."    Ibid. 

23.  "Children,"  in  marriage  settlement,  means  what  children. 

Knorr,  adm'r,  et  al.  vs.  Raymond  et  al.,  749. 

YEAR'S  SUPPORT. 

1.  Open  and  conclude  on  appeal  to  superior  court,  applicant  has 

right  to.    Cluney  et  al.  vs.  Cheney,  66. 

2.  Circumstances  and  standing  of  family  considered,  on  applica- 

tion.   Ibid, 

3.  Education  of  children,  expenses  of,  considered.    Ibid. 

4.  Favorably  regarded  by  courts.    Ibid. 

5.  In  firm  assets,  whether  widow  of  deceased  partner  entitled  to, 

in  preference  to  firm  debts.     Qitseret     Qurr  vs.  Martin,  exW, 
529. 

6.  Preference  over  physician's  bill  in  last  sickness.     Whitehead 

vs.  McBride,  admW,  741. 

7.  Insanity  of  husband  making  marriage  void,  shown  to  defeat 

year's  support.    BeU,  adm*r,  vs.  Bennett^  784. 
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ERRAtl. 

Page  40,  3rd  line  from  bottom,  for  "  second"  read  "  record." 
Page  70, 12th  line  from  top,  insert  **  erred  "  after  "  and  he." 
Page  71, 16th  line  from  top,  insert  "  the ' '  before  **  widow." 
Page  160, 12th  line  from  bottom,  read  '*  perceive  "  for  'presume." 
The  case  reported  on  page  191  was  from  Brooks  Superior  Court. 
Page  2l^,  etti  line  from  bottom,  read  '*  Duller,  J."  for  "  Butler,  J." 
Page  216,  6th  line  from  bottom,  insert  **  was"  before  *  as  follows." 
Page  414,  head-note  (a).  **  1881  »*  histead  of  "  1880."    Same  on 

page  417. 
Page 527.  2d  Ime  from  top,  read  "found**  ixistead  of  "passed." 

Also  in  15th  line  from  bottom  insert  "  is"  after  but  "  it." 
Page  661,  6th  lino  from  bottom^  read  *'  alicnum  "  for  **  alieno.;' 
Page  6t7,  head-note  3.  read  "  thirteenth  "  instead  of  "  fifteenth." 
Page  630,  head-note  1,  read  "  defect "  instead  of  "injury." 
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